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IS  :r;ATR 

.     >.   OA.  IJ     .    urvivin^j     artner.    } 

) 
aiCH  L,   COVT.S,     oiecutrix,  ) 

Apellrint* 

,      .arvivlng     artner.j 
^ppellca.  ) 


•    Co  vie  now  tS«o©afsed  and      .      .    CaBtle  »'ere   oartn^rr, 
froa  July  1    d!>   until   .'jly  l^vOQ  under   the    firm  r.ane  of      .      .         -  • /:      ' 

loaapa  .y.      The  partnership  was   tenainatftd  on   the  last  naned  date  by 
the  death  of  Ooyle*      The   fln«  wa»  engaged  In  t>ie  jjraln  and   coal   b  ;* 
ineB»  at   Gridley,    lllinoie,    and  also  bought  and  sold  neveral   trade 
lit  land   In  Tarloue  plaoer.      "  hlle  Coyle  was  in  a   eense  of  a  nllent 
partner,    yet  he  was  alnoat   dally  at   the  office  ot  tUe    finr,,      ad  ncce^r 
to   all    the  books  and  account (?   of  tVie   firm  and     .ade   entrieB   in   them, 
aLtr'nded   to   Rome  of  the  correspondence*    dretv  c>ieok8  and  Bi^nod  notes 
In   the  nnae  of  the   fira,    and  »«8  the  cashipr  of   the  'b-xtik.  in  which  tJ^ie 
flm  kept   its  deposits  and  from  which  It  frequently  borrowed  money, 
and  he  personally  kept   in   touch  with  the  bueinosR   oV  t  .e   firm. 

esides   that,    by  the  ternis  of  tie   'partnership  agreement,    >ie  liired 
^nd  paid  a  taan   constantly   to  be   -.t   tlie    foffloe  of   tJie  firm  and 
a»sist  in  tie   conduct  of  t  :e  business.      Hastle   ;.ad  bfen  p.    far^pr  and 
rap   in   t;ie  grain  and  coal  business  before  the   fin  was   formed.        'die 
not  an  expert  bookkeeper,    he  '•ns  able  to  keep  and  did  keep  accounts 
of  iiraln  and  coal  bougiit  and   sold  and  was  a  suocesfiful  and  conncr- 
vativs  business  aaan  and  wa»  worth  sortie  >-ioney« 


During  the   time  the  pRrtnere   were  in  bueineen  together 
they  did   on  extenpire  busineas,    their  depoeitp   daring  that   time 
aegret-ating  m^ne  Vasn   '2,000,000. 

After  the   death  of  Coyle,    Cantle,    ooritintied    t>ie  business 
until   rentetnber  10,    IJOfl.      At   the   ti-nc  of  Coyle'p   denth   t'jie   firm 
owned   considerable   real   as  well   ns   pergonal   property  and   owedd  a 
number  of  debts  aggre  ating  a  Bubntantial   e\£a* 

Alice  L.    Coyle  was  nairjed   in  the  will   of  C.   *'.    Coyle  ^p   ^lis 
executrix  find  d  .ly  qualified  as   such*     (n  August  20,    1908  she  as 
such  executrix  entered   into   -a  contract  with   Capftle  by  which  among 
other  things,    it  wme   agreed   that  he  should   take  cetrtain  deecribed 
lands   owned  by  the    firm   in  Iowa  and   Couth  I>akota  at   the   agreed   nrice 
of   ';td,BOO:    that  he   should  aspvraie  a  CiOrtgage   Indettednesr   oA  the 
Fouth  -Dakota  lands   of    '13,600  and   interest   thereon  after  '  auh  1,    li/>  . 
and  a  mortgage  indebtedness  on   the   Iowa  lands   of  v4.200   and  interest 
thereon  after  I'arch  1,    1909;    that  he  should   then   take  out  of   the 
balance  of   the  said   ,49,800,      9,052.58  and  divids  the  same  into   two 
equal   uarts  of     4,526.29,    one  of  which  parts  he   should   t^ike   in  nay- 
meat  and   liquidation  of  two   obligations   due   froa  hif*  deceased  partner 
<•      .    Ooyle   to 


,  -3- 

himself  aggre^Tating  that  amount.   One  of  thoee  obligatione  was  for 
.2. 476. 2^ and  grew  out  of  a  real  estate  deal  in  r  onona  County,  Iowa, 
and  the  other  wae  for  2050  and  grew  out  of  another  real  estate  deal 
In  Paintliok,  Kentucky.   Thd  other  one-heal  of  said  "9,092.58  it  '•as 
agreed  he  should  take  in  his  own  right  to  balance  t^mt  drawn  out  for 
the  use  of  his  deceased  partner's  estate  in  the  payment  of  the   two 
obligations  -nentioned.   The  balance  of  the  agreed  consideration  for 
the  laade  was  to  be  paid  by  him  in  liquidation  lo  the  extent  the  Fame 
would  reach  of  t>ie  outstanding  obligations  of  the  firm. 

It  was  also  stipulated  in  that  agreement  tuat  the  said 
Castle  should  collect  all  the  debts  due  the  firm  including  a  certain 
obligation  for  -8,200  and  interest  thereon,  secured  by  a  mortgage 
on  lands  in  Canada  and  apnly  the  some  also  to  tiie  lintuidation  of 
the  debts  of  the  firm* 

It  wac  therein  further  agreed  thtt  the  executrix  should 
take  the  grain  elevator  formerly  occupied  by  the  firm  and  certain 
furniture  and  personal  property  at  the  stipulated  price  of  .8000 
and  should  liave  possession  thereof  on  September  10,  1908,  and  t  at 
she  should  apply  that  amount  of  money  so  far  as  necespary  to  the  pay- 
ment of  the  debts  of  the  firm  left  unpAd  after  the  said  -rtntle  ;ad 
aonlied  all  of  the  above  mantinned  fundn  ««  «<w»«»d .  nnd  in    naR<»  nnna 
or  only  a  portion  of  tint  $8000  should  be  required  to  pay  the  debts 

*^a^  £Z^  a.-^^ .^^  £^^ ^^^  ^,-.1^ ^^.-^^-.-.^^^^^ 
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one-iialf   rhould  be   retained  by  her   for  the   eptnte. 

It  vap    further  agreed  tiAt   certain  other   sections  of  land 
Bub.ieot    to   n    "12,000  raortcage   ehould  be   divided   equally  bet'teen   t'ie 
said   C-\etle  and   the    paid   estate  ami    t'iat   one-half  of   t>ie   F-iid  "nortirsge 
iadebtednesn   should  be  apnunaed  by  each  of   the  parties   together  with 
int'^reet    thereon  after     arch  1,    1903. 

Cantle  also  obligated  himself   to   dispose  of  a  ce^^tain   Ftock 
of  liardware  "belonging  to    the   firm  to    the  beet   advantage  he  could   and 
to   return  the  nroceedp  t'lereof  ai?  as^ete   of  tiie   firm,    and   tat   if 
after  all    the  debt?  of  tise   firm  were  paid,    anything   remained   in  his 
liands,    he  would  py  one-half   thereof  to   the   pjfeoxitrix.      Vhey  further 
mutually  agreed  to   execute   all   proper  and   necefieary  conveyancer   to 
each  other  of  the  property  each  '^^ae   to    receive  under   the  agree-nent* 

on  ^eptenib<>r   10,    l  -    >-   '  vp,    Coyle   took  and  hnv   nince   re- 
tained   nopseasion   of   the   elevator  but   -iap  paid  no   nart   of  ..kis^^con- 

A 

Bideration.        n  S*»pteniber  ;-5,    ly'^Q   Cnetl  e    filed   in   the   Cou   ty  Court 
of  !  oLean   "ounty  iiis   report  ae   purviving  partner  of  t -e   firm  of     .1'. 
Castle        Go.   and  on  January  "SI  ^    Ifio  he    filed   an   ^iddlti  mal   report. 
By  his   first   report  he  showed    the  receipt  of  §96,489.07   and  the 
disburserQent  of     y8,517.  S6,    leaving  a  balance  due  him  of 

By  his   runended   or  additional   report  he  charged  hiraeelf  with     :^00.95 
■oaeye   collected   plnce  the    former   report;    with     88S.C3  of  accountp 
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5. 
not  collected  but     which  he  offered  to    tnke  at   tlipir   fnce  value  and 
vrith   '2,fi6?>.05  which  he   mys   in  hie   report   1b   claimed  hy  the 
executrix   to  be  due    from  hla  but  which  ne   '  «ip  b^en   unable   to    ve^-ify 
and  reserves   the   right   in  caste  hie  account   ip   queetioned   to  ::n?ike 
proof  refjarding  itn   correotnoee.      The  tot'^l   of   the  itemo  with  which_^ 
he  charRCP  hiTnrelf   in    the  addltianal   report   is  C3,S47.05.      In   it 
he  arks   credit  for  h^'^, 624. 20   in  addition  to   the  -:^2,028.29  phown  by 
his   former   repct  to  >mTe  been  due  hlra,    or  a   total   of     4,^52.49,    thue 
leaving  a  total   balance  due  him  of     805.46,    if  t'^e  item  of     :2,6f>:^.05 
with  which  he  charged  hir^self  ^nti  correct.      The   executrix   filed   ob- 
jeetionn   to    these  reports  and    t'lereaftcr  CnPtle,    a-jened  hip   addition- 
al  report  by  c  langing  the   item   of      2, 66."^. OS  with  which  he   there 
charged  hiueelf  to    ';229.78.      ""y  t'lie   charge  the  account   i»   -^ade   to 
•how    v3,2S8.72  due  Caetle   from    t   e  nartnemhip.      "till    later  and  by 
leaye  of  court    v*"  n   ended  his   arijen 'ed   report  by  strikiitR  out   tiic 
charge  of     2>c9»7\i   thereby  ndding  tlifct  amount   to    the  aum  cl  r^i- ed   by 
hia  ae   orroaid,      akine   it    *S,463.51. 

Nuraerous   objections   to    the  account  were   filed  by  the   exec- 
utrix.     The   matter  wai»  head  and  determined   in   tiie  County  Court, 
•pnealed   to   the  Circuit  cou-t   and   there  heard   and  determined.     The 
Circuit   '"^urt  ordered  appellant  ae   executrix  of  the  estate  of  CK. 
Coyle  to    :>»  to  appellee     1072  due  on  note  of  C:  .Doyle,      6,999.22  on 


the  pBrchane  nrioe  of  t'up  elevator  and  ^550*64  aB  an  individual,  or 

a  total  of  r^b.eai.ae. 

'the  executrix  haa  appealed  froin  thia  judgment  and  in  her  argusjent  here 
olains  the  eridenoe  Phowe  t^mt  Caatle  nhould  hare  been  ad,jijdj:?cd  to  pay 
her  the   eiiia  of    '6(309*49. 

Appellant  has  a8Pl,<;ned  nine  errori*  of  the   court   for  rhioh,s3te«l 

aelcB  a   reveral   of  tiic   judgment.      T>ie   first   and   second   challenge   the 

A 


correctnewr  of  the  rulin^jp  of  the  cuurt  on  propositions  of  lav  sub-       \ 

nitted  by  thn   reppeotiye  parties*  j 

I 

'."his  vas   not  a   cnse  vliere   t"»e   nartic  were  ftntitl^d   to   a.   trial 
by  jury.      Muld  '.      ates  73  111 .  4pn.57r>,    '  rcckenricige  v.      nlron  79    "11. 
71.      !  ropopitions   of  law  :3ay   only  be   submitted   in   capes   where   the   right 
of   trill    by  jury  existed  and  where   tije  jury  lias  been  waived.      7  eoril  ^   y. 
P.- :.-■.;      .R.R.Cr..    a.^    111.112      rcho field   v.    Thomas   ;^:^6   Ml.  Ml-^'f. 

It    is    therefore  unnecessary   for  us   to   deteraine  whether  t>ie  rulings 

\ 

of  the  Circuit  Court  on  the  propositions  of  law  submitted  ^ere  correct     ] 

\ 

or  not.         >re  v.      or^   Cll    111.    260.  \ 

The   third  and   fourth,    e'ttarge  that   the  court   considered   iniprope/^/ 
and   failed   to   consider  proper  evidence.      These   aspignrents  "  ave  not 

been  -i»^^€d   and   are   t}ierefore  coaeidered  wnived. 

I 
TTie   fifth  is  based  on   the  overruling  of  iHnellant's    first    ib-  j 

Jections   to   Oastle'p   report.      This   objection  as  anended   ip    "That    raid  j 

Castle    paid   his   porfonnl    nocounts   by   petting   off   c3 ai«s    due    t    e    ^.aa 


k 
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to    the   injunt   of    ri 80:^.67." 

Die   Piath,    challenger   the  correctne^r   of   the  Court'p   rul inge 
in   arerrrulirtg  appellant's    third   objection  to    -'aBtle'r    report,    'Jiis 
objection   as   laended   is    '•'."hHt   '-aatle  drrv  checki?   of   the   firm  n^yable   to 
hir.self    oerpor.ally   for     10, 1. "SO. 75.  ' 

Vhe  seventh,    ip  based  on   the  overruling  of  a-pellant'R   nixth 
objection  to    tne  report  «'hieh  Is    "By  error  an  account  of  Brene-nan  lind 
deal   "^here   in    'nptle  claims   a  cfedit   of    ,2,A7€,29,'* 

The  ei.ihth,    is    tiiat    the   court   erred   in  overruling  aopellantt^^ 
objectionr   to    the  report   nuajhered   nine  ^nd    ten  and  afi^nded   objection 
nuraber    t  iree.      Xiienc  objection!?  are   as   follows:-   ^'o«   9,    Ty  aaount   re- 
ceived fir  grain  and  not   accounted    for  is   sliown  by   the  books    ..43,000.  " 

;o.    Id-    "By  aiBoalit   received    Tor  coal   not  accounted   for   ^S##©=  and   -i-nend- 

\ 

ed   objection  "^ol    ■'    iP    "x  x   x   tliat    raid  '  .^.    "astl  f?   owe?   Pild   firro  on 
account   of    piiortage   in  cash  account   as   apnears    from  the   books   a.nd  ac- 
countP   tue   "liia   of     11,478.551" 

The  ninth,  and  last  error  assigned  is  that  'The  court  ^ttgA  in 
not  rendering  judfraent  for  T^-'Cllant  for  6,aoy.49  and  in  not  requiring 
the  anpellee   to   charge  himself   in  hir    report   irith  double    tiiat   amount.  " 

The  last   five  asri-nnentp   of   eri'or  nrerent   the   question 
whether  the  orders  of   the  Court   therein   referred   to   are  pup^orted  by 
the  coiapetent   evidence  in   t)ie  record*        nleas   t   ey  are   clearly  against 
the  nianifest  weight  of  the   comnetent   evidence,    the   judjjment  of  the 


court  ajuBt  be  auptained.      ''aug  r.    Haag  193  111.   645.   VnlcBs  nil    the 
evidence   u-^on  which   each  judgment,    ord'      or  decree   *e  "b-ned   ie   nre- 
serred   in   t-te   record    the   samd  will  be  presumed   to   be  correct.      '■■■I  1  en   v 
'  enn  197   ill.    4  36.      Firet   ^atl.    ^ank   v.      arker  161    111.    ii31 

A.npellant   relirp   chiefly   on    ihe   teptlraony  of   o^e     'cif^er   t(^  - 

•how  t   at   tie  Itemti   referred  to   in   the  errorr   they  have  acplpned   Bhould 
be   cliargcd   to   ^'antle.  e   i«    paid   to  be   an   expert  accountant.        e  ^ve 

for  porr.e  TiO-ithe   in  the  employ  of  a   -sellante   ip   puch  expert   •«  rking 
on   tJie   books   of  Cartle        Co.    ofteneibly,    at   lef».p      for  the  nsroor.e  of 
station  an  account  between   tho   executrix  of  C.     '.Coyle  deceased,    and 
ifti   B'ir.'ivinfr  nartrirr    '.    ".CTStle.        'ron   mIp    ffptt'^-onv   it   ap   ears    f'-^t 
he  nade   extended   extract?   from   the   booke   of   the    firm   for.e   of  wdch  at 
least  are  offered  a«   exhiblte   and  vhich  he   says  are   corredt.     -'e  also 
•kde  a  report   to  apr)ellant'«   counnel   the  d*ta   for  wnicli  ne   !»aid   ne 
obtained   from   the  books   and   recods   gnd   otiier  eviden   e   of   ttie  businese 
trannaction?  of  the   firm,    from  cancelled   C'.ecke,    land   trnnsactionw,    trie 
report   of     r.   ('^otle,    and  from  the  recnrdn   of  the  firm  bupiness   In 
the  "tate  ^ank  of    'ridley.^     That   report  vip   nd.Tiitted   in   evidence,    and 
he  Paid   in   nubstance   it  was    -.rue  and   correct.        p   a  witneps  on   the    t '•il 
i^   told    of  bookn   and   nufieroup   c?  ecks   and   ntubp   of   chocks   fron  which   he 
''leaned   tlie   data   to  aake  his   report,    and  most,    if  not   all,    of  such 
writiagp   were  later   IntrodticYpd   in   evidence  hy  ;>n«   r-'  '--^    -^y    .  - 


*    t 

But  only  part  of  taem  are  preperred  in   the  record  and  lem   of  thea 
still  are  abstracted.      AssuEning   that   tmnsoripts  and  ab{?traetr   iioadkPt- 
ly  and    faithfully    nade   froa  books,    accounts,    oheokp,    stubp  and  eren 
lettTs  hth  oo-npetent   evidence  at   tities  when   the  dtita   from  which  they 
have  been  made   ip   destroyed,    and  assuaing   tmt   an   expert  accountant 
might  be   permitted  undT   Pcne   circumPtances   to    tentify  to   a  bilnnce' 

AM- 

he   nad   ptr^ck   in  a   ret   of  books    \Albee  v.    "achte-74    111.   l?."*)    we   find 

A 

no  justification  for  holding  t'at  rsuch  secondary  evidence  cnn   te  ncceo- 
ted  when  th^^  originals  from  vhich  t:  y  are  taken  are  alpo  in  evi de-ice. 
''ven  if  competent,  li. tie  reliance  indeed  could  be  placed  on  such 
evidence  if  it  io  rhoim  to  be  at  variance  in  nany  aate  ial  oarticularp 
with  t";ie  data  froa  which  it  if  supposed  to  avc  been  taV.en,  or  to  he 
otiervise  unreliable. 

There  is  no  dispute  t^iat  tiiSs  witness  ''elger  was  t^ie  paid  e-n- 
ployee  of  a  ellont.   On  the  witness  stand  he  admitted  tuat  wttere  he 
foond  an  item  that  he  was  uncertain  about  he  charged  it  to  '-'aptle.    e 
also  adaitted  ti.at  he  had  nade  several  eTTor%   in  inaportant  itersP  in  th« 
way  he  iiad  stated  the  account.   Tn  several  matters  he  is  flatly  contra- 
dicted by  the  datd  from  which  ho  cl  ireed  to  have  ierivcd  hin  infor- 
mation,   ri tings  tnat  he  had  ptated  ^n  )iip  report  were  -ade  by  Clastic 
were  shown  tft   ave  bewj  made  by  Coyle.   Checks  which  he  p-^id  were  nay- 
able  to  "astle,  and  which  he  c'narged  againpt  him  as  having  been 
appropriated  by  ')im  nerronally  were  Bho^en  to  riave  bnen  siade  oayable 


10. 
to   C-:*etle    ■    Co.   and  to  hare  "b^en  applied   to   the  benefit  of   t^iat   firni. 
e   reported   t  jat  ('oyle   in  hi«  lifeti    e  }iad  /.:iven  a  note   to   C-tstle  for 
upT.qxiP   to     2,400  in  payment  of  ^  certain  indebtPdnesp.     '')ie  only  evid- 
ence of   euch  n    trini?action  war  a  note   in   t'le  !i?and"writin(^  of  Coyle   for 
the  a:rio  nt    i^rned  payalle   to  C-Btle,    ind  vith^part   torn  off  wliere   the 

r 

nane  of   the   winner  would    nat;irally  be,    and   w  thout   any  proff  w  latever 
tliat  it  l:ad   ever  betfn  signed,    delivered,    cancelled  or  naid  by  anybody. 
It    ie   no   vonder   tiiC   testimony  and   dediictf.onr   of   t/iis   vitnese 

did  not  have   controlling^  wei.jjnt  ^ith   the    tri«*l   court.      '  ith    this   in 

/ 

miild  we  will   refer  np  briefly  ae   noFsible  to   the  lafet   five  apoiRn- 
fflcnts  of  error.  ", 

The   fifth  aepignnient   of  error  is  based  on  the  contention 
that   JaPtle   naid  offhia   p'-reonal   debir   to   perfonp  who   ow  d    the  firr, 
by  setting  one  anoount  off  againrt   the  othp-  and   filling  to   charge 
hL-TiBPlf   therewith   to   the   extend   of     ISO."*..  j7  as   Ptated   in   her  amended 
objections,    but   to    Oie   (^xtent   of   >2663.05  a»  stated   in  her  asfien-nent 
of   error.      In   the  argument  appellant  placet  her  denaand   for  the  allow- 
ance of     2663.05  on  the  fact  thit   in  his  i^zseaded   report  Castle  had 
charged  hinpelf  with  that  a-nount.      '~'nc   record   rhowp   tsat  w'.en  he   filed 
his   aaended  report  containing  that   item  he  filed  with   it  and   in  exolan- 
ation  of   it    t'.e    foDowlni';   statppnt:-    "I    also   c   arge  rnyRel  f  with   tie 
following   sua   clnii:aed   by   executrlK    to   be   due   fron    ie,    although   1    have 


11. 

not  lje«n  able   to  verify  the,   but  .iBPime   that   they  nrp   correct;    renervlng 
however,    vhi   right,    if  ay  account  with  liie   fira  ae   Ptated   uere  ie 
queotioned,    to  3ake  protff  as   to   the  correotnesi?   ^nd  thus  reduce   the 
utount*"     'lien  objectiorin   to   tnip.  report  -^ere  filed  he   ■  rcended   it   in 
renect    to    thip    item  and   c  nrged  hiruself  inntead  vith   v2.'Z9.71.  f    ~  ~ 

"e  do   not   tiilnk   the  fact   t>iat   GaPtle  cMarged  hiraself  with 

266^.05  in  hie  report  vhen  considered  with  the  riate-er.t  '>b  -e  auoted 
aaountp  e-wen  to  an  admipeioa  against  interest,  such  lere  Tsroof  t  lat  he 
should   be   c';argfd  with  that   njaount. 

Appellant  also   sfiys   t  at   Cafitle  admitted   ^t   one   tiae   in 
oonvi^reation  with      r.    -te  liig  and     r«    '^.T.Coyle  f  at  he  ehould  be 
C'larged  vlth    '300  of  this  a^sount.     the   testimony  of   '"^L.Coyle  ie 
referred   to   as   pyiowing  such   adaicpion.        e  did   teotify   t  ;?it  Caetle 

adteitted"   several   sjcii  ite.nn   should  be   charged   to      in    ind   t nat  he 
thouglit   t>ie  ooiount  wae     800.      ^"hat   teatlsidny  was   a  pure  conclusion  of 
the  witnesB,    wae   incowtetent   and  was  admitted  over   the  nernlPtent 
objection  of  couicel   for  annellee,    -^s   1'   ehown  by  the   record*      -he 
abstract    f- il  b   to   show  t  icse  objeotionR   as  well   ae  nsany  othor  eeeentialts 
things  apnealng  in   the  record. 

'.ppellant   next   arFiJCS    f.at   -aetle     -ee   the   fir:^   for  c lal   ^nd 
Jjrain  used  by  hia   to   the  amount   of  C621.26,    and  not  charged   to  him  on  th 
b  oks* 
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The  Circuit   Court  directed  CJastle  to   arae.jd  hie   report  and   to   charge 

himeclf  for   there   Itemn   t>)e  exact   amount   claimed*      ""hy  thi»  T»a»  rrten~ 

tioned    in    the  argu'nent   at   all    ie    inconeeirable* 

The  Pixth  asBlgntnent  of  error  i»  based  on  t)ie  contention  th*t 
.afttle  had  drawn  oliecks  payable  to  hi  upeJ  f  perBonally  to  the  amount  of 
9,935.88  which     the   eridenee  does  not   nhow  vas   used   for   firm  purposeR. 

Counsel   for  aopellant  Jias   set  out   in  his  argument   a  1  ist  of 
figures   representinf"  dollars  and   cents   set   on   osite  certnin   dnte?",    but 
containing  no  other  'riemoranda  to    show  yehnt   they  repref;ent*      They  r^-^y   in 
their  arga-nent   just    oreceding  and   in   exril^mtion   of   this   list     'tlie 
following   is   a  list   of  the  checks  whicl^i  were  drawn  by  Castle  and  payable 
to   Caetle  and  vhich  do   not   a'>   ear  to   be   for  the  benefit   of  the   firm. 
This  list   is   referred    to   in  the   evidence  as    "Exhibit    "V, '•   and   is  part   of 
xhibit    '^"    following  oage  40:^  of   the   recjr»d.'      -;o   reference   is    Made   to 
any  extxibit   in   the   index  to    the  abstract,      ""e   have   examined  a  naner 
narked    "   xliibit   '"•   found   "following"   nage  403  of  therecord.      It  contains 

k pages  of   typewriting.      It   is  labelled    "' eport  of   "udit   of   the     .D. 
He  <^  Co.,    rirldley.    Illinois,    June  18,    ISdfi-reptember  10,    1906, 
ade  for  estate  of  C.?:.Coyle  by  f^ilbert   n,    Geiger,   Peoria,    Illinois." 
It   is  addressed   to    "U«ssr8.   "elty,    rterllng  :'■   V'Tiitraore,    Attorneys   for 
the  estate  of  0.    .Coyle,    leceased."      The   first   six  r>aj|?es   of   it  are   in 
the  form  of  a  letter  at   the  foot   of  whidi   is   the  name   "-ilbert  ''. 'eiger. " 
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It   is  dated  »bruary  20.    1912.      This  letter  aboundR   in  unrarraoted 


aBBiuip 


tlons  and  Ufifair  deductions.      :'e   la   not   content  with  reporting 


what   tne  bookP   show  but  proceeds   to.^ai^w  lat    the   fact?  are,    which  of 
course  he  had  no   authority  to   determine.      :'ollowing   this  letter   t'aere 
are   some   fifteen  oager   of   dates,    fifiures.   and   footings  v.'\ich  he   refers 
to   in   the   letter  as    'the   following  sheets".      ^Vnong   these   eheete  we   find 

n   tae   record,    but  not   abstracted,    the  114  of  checks   above   refe   red   to. 

his  lipt   is   r.eaded  in   the      report  vith   tlie  following  words    "v  .H. Castle 


Co.   LiPt   of  checkp^fi^^   to  TJ.B.Castle  T^aid  and   c^^jsed   to   acco   nt 
K  /I 

of   firm  by   the   r  tate   :'ank  of   nridley."     This  list   dontains   ite  .s   total- 
ing    9935.88.      It  .Ay  be  mentioned  in  narping  tmt  C   '.Coyle,    the   de- 
ceased  nart«er  of  Gaiile.    was   the  cashi   f  of   thai   bank.     Ve   think  it   is 
not   unfnir  to   aspume   t   at   the  cashier  of  a  bank  on  which  check?  are 
dram  and  where   the   same  ara  paid,    who   is  nlso  a  partner  in  the  firm  to 
whom  the   same  a»  charged,    and  who  has   accesR   to    the  books   of  tne  firm. 
known  of   the   transaction  and  whether   tJie   same   is   properly  entered  un   on 
the   firm  books.      Mbee  v.   -achter  74   111.173  ftuart   Y'      prr?!:^"  '-^   ^H' 
122.      Anothpr  lir>t   containing   pix   ite-is  and   totalling  ;  194.37   under  tVie 
heading    "List   of  checks   char/^eable   to   •  .I^.C-.etle"    is   found   following 
the  one  .lust  mentioned.      Counsel    in   t    eir  argument   say  this  li»t   is  of 
checks  drawn  by   Castle  on    fthn  account   payable   to   other   nersons   ^nd   not 
for  the  benefit  of  the   firm.      iTiey  hare,   however,    f'l.iled   to   refpr  us 
to  any  proof   t  .at  c^^ecke   for  the  ite-ne   in  eith-r  of   tiiese   two   lists 
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were  dr-vn  on   the   €\  na  ficcount  by  Cnptle   or   V\^>t    the  proceeds    thereof 

were      ppd  by  him  perpoiially  or  for  hip   benefit,    except   in   tvo   pnrticu- 
inre.      -irst,    t    ey  nay   tr.e   Iteme   of   "2528  dated   Auguet  10.    1908  vrnf.  r 
oheokP  drawn  by  V'-Caetle   and  "...   H.Uoiee,    van   drnwn  on  the  ?'.:>.C?»Ptle 

Co.    -xccour.t   in   the      ridley  Ttate   inr.k;    that   noier.   paid  nip   unlf,    and         ^ 

W' 

cite   UP   to    the  teeti   ony  of   •■oie?   on   confirmation  t>iereof.      '-he  entire 
teetlmony  of   *  oies   ?ip   abptraoted   ip   followr:- 

"I   lire  in    Jridley.    Ajn  now  in  partnerwhio  with  Rr.   C^etle 
^  in   the  grain  bueineee.    I    ra'^er.b-r  a  land   tranp^ction  of  -^e  •=!n " 

V  r.    v:aPtle   in  which   a  c   eck  on   the   "tate   ^  ank   of     ridley  for 

B  2f>2a.      'vfter  rrry   return  }\o  ne   ^    naid  my  naif  of  the  c-ieck, 

^P  eith' r   to      r.Cirtle  or    "oyle,    r>op»^ibly  at   the  bank.  '      CroBB 

fxamination;    "    )iat   check  for   "2523164  ras   drawn  by  r^e  and 
Oaotle  when  we  were  in   .ow-),    and   it  wae   paid  out   of  t;  e   firm 
account  of   ^.D.Caetle        Co,,    and   it   van  toiday  for  land   th-t 
CfiBtle  and   J   bought,    and  w  .en  I    got   back   1   ^ave  *oeh  ck   for 
my  hali  of   it,    and    it  wae   entered    in   t-  -'t  bank  hook.  " 
"^hie    f-'ilP   to   Drove    that   t  .is   c'ieck  ^t^r.   drawn  on   the  account   of  C^rtle 

Co.    or  how  it  Cj(''e   t.)  be  charged   to   thoir  acco  )nt    in   the  bank,    or   t   'it 

nc-ti^      pv    r  -^aid     iip      alf   of    it   or  t  *  he    f-iled   to    ciarge  hl-nrelf 

with   it   on   the  booke   of  tne   f  rasa 

/he  oth   er  ip   an   item  in   the   a*>cond  lipt   abo-e   referr**!  to   and 

i»  for     4,70.      /or  -roof  t  at   thlephould   be   charged   to   (:^ptle  t'ey 

refer  up   to    the  testimony  of  "enry  i'le8P';sn  vho  i^-ae  Voyle'r   t?  n^pon^^l 

representative   in   the   firm  and   who   kept   tlie  booVs  of   t   e   f:rtn   -md   -i^e- 
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timcB  gave  checks.   He  said  that  when  Castle  was  narried  he  was  ordered 

to  "buy  eome  cigars;  that  Castle  told  him  to  get  tViem  and  Coyle  said  all 

I 

right  set  tiiem  up  to  the  boys,  and  thit  he  "bought  the  cigars  and  pid 
for  them  with  the  checks  of  Castle  "■:  Co.;  tliat  testimony  would  not  war- 
rant a  finding  tl^iat  the  cigars  should  be  charged  to  Castle  but  tends  to  Mn 
dicate  that  Ooyle  intended  tt  to  be  a  firm  or  joint  expense.   This  test- 
imony is  erroneously  abstracted  as  he  testimony  of  "5, F.Kent. 

Indenendent  seash  by  us  of  the  record  and  a  reading  of  the 
80  called  abstract  discloses  some  otlier  testimony  concerning  some  of  the 
other  itesm  in  tliese  two  liits  which  by  itself  would  indicate  thiA  such 
items  should  be  charged  to  Castle,  but  upon  a  full  consideration  of  all 
the  evidence  to  vhch  ve  have  bf^pn  referred  and  t  at  we  ave  discovered, 
it  is  annarent  that  these  lists  are  wholly  unreliable,  and  that  many 
of  the  checks  representing  these  items  were  drawn  for  the  benefit  of  the 
firm.   To  illustrate  the  first  check  in  the  lists  -iven  for  ^25.25  was 
given  for  the  purcnaee  of  oats  Vy  the  firm;  ^e  third  for  '-lA^^   was  given. 
to  buy  a  draft  payable  to  the  firm,  which  was  endorsed  in  the  hanav/riting 
of  Coyle-  "Fay  to  the  order  of  "^ope  Lewis  ':  Co."  The  iixth  cneck  for 
$210.50  was  to  pay  interest  on  a  firm  note.   The  eighth  for  '947.74  went 
to  W.D.C-istle  'c  Co.  on  note.  The  ninth  for  I25.r')4  wqs  also  r  payment 
on  note.  The  fifth  for  $100  and  the  tenth  for  v2042  evidently  went  to 
w.D. Castle  on  note  held  by  him  agsinst  the  firm.  A.e  to  some  of  these  items 
aleeal^  meationed  as  well  as^  others,  counsel  in  their  argument 
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have  referred  to  certain  books,  checks  and  stubs  of  cheoks  which  the 
record  showm  were  introduced  in  evidenco,  but  which  are  not  -nade  Dart 
of  the  record  by  copy  or  otherwise  and  wliich  are  not  dertified  up  for 
our  inspection. 

m 

^K       'hat  those  exhibits  would  show  as  to  the  balance  of  the  checks 

i 

in  the  list  under  consideration  of  conrse  cannot  be  deteimined,  "ithout 
that  evidence  befor*  us  we  are  unable  to  say  that  the  judgment  of  the 
Circuit  Court  is  not  amr)ly  supported  by  the  evidence. 

It  is  the  duty  of  an  appellant  to  faring  before  the  Appellate 
Court  all  the  evidence  the  trial  coutt  had  before  it  relating  to  the 
questions  of  fact  presented  to  this  Court  for  review;  failing  in  tiis 
it  will  be  presumed  that  all  such  questions  have  been  properly  determined. 

Tlie  seventh  assignment  of  error  is  based  on  the  theory  t'!a,t  the 
executrix  was  overreached  in  the  contr-^ct  she  entered  into  with  Castle 
on  August  26,  1908,  v*ierein  amo^g  other  things,  it  was  agreed  that  C.r. 
Coyle  at  t'ie  ti«e  of  hi?  death  was  indebted  to  fastle  in  the  sum  of 
$2476,29  in  a  certain  land  iffial«   The  only  proof  we  are  referred  to  in 
support  of  tliis  contention  is  that  after  the  contract  va?  executed  a 
note  already  referred  to  for  that  amount,  in  terms  payable  to  C-stle 
with  the  oart  torn  off  where  the  signature  of  the  maker  naturally  would 
-->e  found,  and  in  the  handwriting  of  C.T'. Coyle,  was  found  among  his 
papers,  and  tliat  h«  had  at  One  time  agreed  to  give  such  a  note.   There  is 
no  proof  tViat  the  note  was  ev  r  signed  by  Coyle  or  in  fact  by  anyone  iise. 
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or  that  it  was  everf delivered  to  Castle  or  to  anyone  else,  or  tiiat  it 
uRB   ever  paid.   It  was  offered  in  evidence  by  appellants,  objected  to  by 
appellees,  the  court  sustained  the  objection,  and  it  w=is  not  admitted. 
The  abstract  fails  to  Fhow  this  objection  and  the  ruling  of  the  Court 
thereon,  but  the  naper  if?  abstracted  as  if  admitted  in  evidence. 

The  eighth  assigned  error  t^uestions  t'le  ruling  of  the  Cou  t  in 
overruling  tlie  ninth  and  tenth  original,  and  the  third  amended  objections 
of  the  executrix  to  the  partnership  report  of  Castle.   These  orjections 
were  that  there  was  ^43,000  received  for  grain  and  i2000  for  coal  that 
was  not  accounted  for»  and  tiiat  there  was  a  shortage  in  the-|-cash  account 
of  11,478.55.   T  ese  objections  are  manifestly  inconsistent  for  if 
$43,99d  received  for  grain  and  '2000  for  coal  that  was  not  not  accounted 
for  there  would  be  a  shortage  of  v45,000  in  the  cash  account  instead  of 
111,478.5'). 

As  we  understand  appellants  arguments  they  are  not  now  insisting 
an  any  allowance  for  shortage  on  the  grain  account,  and  as  to  t}ie  short- 
age on  the  coal  account  tbey  say  the  expert  determined  t^lkt  from  checks 
and  drafts  issued  by  the  firm  to  c  al  dealers  and  from  bills  of  c  al 
Phipped,  found  among  the  files  of  the  firm  and  by  reference  to  freight 
books  of  therailroad  company.   Ve  are  not  referred  to  any  place  in  the 
abstract  or  record  where  we  can  ascertain  w'lat  any  of  t  ese  so  rces  of 
information  disclose,  and  we  certainly  would  not  be  varranted  in  accept- 
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Ing  the  deduct! onp  of  the  oartisan  exDcrt   eiger,  baaed  unon  puch 
Bourcea  of  infomat  on,  to  impeach  the  .iudgfnent  of  a  court  based  on 
testimony  of  wttneeeep  sworn  and  examinee  in  the  nrepenee  of  the  court 
and  evidence  duly  authenticated  ajid  produced  in  and  ex«?jnined  by  the  court 

■  ^rticularly  where  hie  deductions  are  shown  to  be  unreliable. 

The  ninth  and  laet  assigmient  ip  that  the  court  erred  in  not 
renderine  judf^ent  for  ar.pellant  for  6809.49. 

In  support  of  this  assignment  anpellant  argues  tne  errors  in 
co-n-^  tation  presented  by  the  other  assij^nments  and  already  comr^enfed  on 
ar  well  ap  others  not  heretofore  mentioned,  and  in  order  to  shov  that 
Castle  mf  in  hie  hands  13,618.96,  of  firm  assets  one-half  of  which 

>309.49  would  belong  to  each  partner,  they  charge  the  firm  -^ith  v5837.09 
as  net  profits  on  grain  and  coal  and  fail  to  give  tlie  firm  credit  for 

18,000  losF  on  pjrin  that  was  from  time  to  time  sold  in  Chicago  for 
future  delivery  to  protect  themselves  against  t.he  possible  fall  of  nrice 
of  the  same  grain  tney  contracted  for  witli  the  faafmers.   It  was  a  legi- 
timate trans^actloi  with  which  both  r>artner-8  vere  undoubtedly  familiar 
and  reduced  tiic  profit  on  grain  and  coal  by  13,000.   Tien  the  net 
profits  of   58,379.09  as  computed  by  aripellante  If  reduced  by  dedticting 
the  .18,000  lost  in  deals  in  Chicago,  t}iere  reiwins  but   40,379.09.   i>f 
this  atiount   28,324.47  is  in  assets  )f  the  firm  on  hand,  according  to 
Appellants  own  computation.   T>iat  leav  r  but   ll,5S4.f>2  of  firm  ap  ets 


19 
to  be  divided,    or    $5,.  777-26   Tar   tlie  estate   of  Coyle  and  a  like  inount 
for  CiPtle.      T'.e   record   fHowf   tint  the  Coyle  estate   h>ip   alref^dy  received 
7. 967. £2  or     2,190.fi6  more   than   it   ip   entitled   to.      Taking  a-nellants 
own  computation   to  "be  correct,    exceot  in   the  -natter  of  the     IB, 000 
lopt   in  Chicalfo,    wliich  losr   should  be  borne   eauall     by  the  partners, 
instead   of  being   entitled   to   a   .^udg^-sent   of  C6009.49   the    estate   ovep    the 
firm  r 2190. 56  and   unlecs   it   is   included   in   the  aerets   of   the   firm  in 
their  computation,    the  estate   Ftill  ores   the  balance  of    J=^^^S^on   the 
note  of  C. I''. Coyle  given  to   and  held  by  the   firm,    also  whatever  undert^CCvv** 
of   the   contract   of   Augupt    26,    1905    ?he   owep    for   t>t«?    elevator,    r  ir   nlPo 
oree   n    Rtle   perponally   the    '550.04  irtiich    the   Court   ordered  her   to   njjty 
and  which   ir  not   challenged  by  any  aPPignmeAt  of  error* 

It   therefore  appeals   from  euch  an   examination  of  thiprecord   ap 
ire  have  been  able   to  make   t.at   a.mellant  ^ared  better  in  the   circuit 
court   t/.an   she  was   eititled   to. 

■' e  desire  1 -^stly  to    refer  to    the  Tianner  in  wViich   this   case  'i  s 
be«n  or'-sente  d  by  anpellants.      '-">ie  abstract  pr'^pared   by  tbein   ir   incom- 
plete,   incorrect  and  unfair  in     lany  r^specte.        any  things  are  omitted 
from  it   t^at   It  was  esnential    for  this   court   to  know.      ™ven  the   index 
l«  of  no   practic^il   value,    besides    tliree   items, namely;    "Judgment   of   the 

inty  Court",    ""tatement  of   "   sts   and    "JudRnient   in    full,"  which   on 
exa«in4ion  we   find  to  -nean  the  judgment  of  the  Circuit  Co   rt,   yhere   is 
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nothing  indexed  except  tAe  names  of  the  witnePBCfl  ?^nd  the  nagep  ^here 
their  testimony  in  supposed  to  be  abr  .raetedV  and  tiiat  in  not  correct 
in  all  inpttncee.   '?ot  an  exliibit  i?  inde  ed  and  Tew  of  them  are  ab- 
str  cted.   Co  neel  in  t'teir  argurient  in  --lany  inetancee  Imve  >tad  occasion 
to  refer  to  taiiige  they  say  are  -iroven  or  that  are  eont!?^incd  in  the 
record,  but  fail  to  refer  to  the  abftract  or  the  record  by  nage  or  other 
•  ise,  eo  that  this  Court  has  been  forced  to  frequently  rammapie  throuf^ 
a  record  of  ^bout  a  thousand  v-ages  and  an  abstract  of  143  oageo,  vihout 
Cii!i.rt  or  corapaes,  in  rearrch  of  some  piece  of  evidence  th  t  has  been  re- 
ferred to.   'vppellee  has  f  imished  an  additional  abstract  vi'iich  in  this 
o-^ec  v-  Porely  needed  Lne  c  ets  for  w' ich  are  taxed  against  a*  ellant. 
the  judgment  of  the  Circuit  Court  is  affimed. 
Ji^dga^nt  af  f  ir,  e;d. 


/  / 


y 


^ 


3 


^^//, 


oaBUL  10.  ^^^^         ccTOBrP  thw  in*. 


a.F.   BISB^'H, 


titlff  lo  ?rr-or. 


ORflVET     f. 


AFTBA  IRnnUlliCS  GQ.«  of  Hartford 
m  eorr  r«tAtn« 


(i/^TL.-^.'Z.^ 


in  Error. 


Plaintiff  in  error  began  hln  suit  in  Jli*^«Ri:^it  la  U« 


Circuit  Court  of  licHiltrle  Cotuaty^  to  recover  f  roe  defer.dAot  in  srror  for 
pmperty  loet  by  fire.     The  ea<«e  wna  tried  by  a  ]ury  and  r»$nilt«d  io 
A  Tardict  for  defervdant  Im^rror  and  a  Judgnent  ag»ia«t  plaintiff  in 
•ifror  in  bir  of   :  i--   netl  n. 

The  deelamtioa  e-^xasisted  of  one  special  cr^nt  and  the 
coe>B*n  count?.     In  tha  npeeial  count  la  alleged  the  esking  of  thA  policy  of 
iseunuice  and   the  same  istlierein  set  o«l  in  fa— e  Tcrbay    th^t  the  property 
cevera^  by  the  po'icy  of  inftxirmnce  w*«  destroyed  by  f\  -er    ■'    *-  f  f^of 
of   =!Qch    loee  ^a*^   dnly  e^ade*   tfcut  the  defar.dant    n»  ue^'ted   U'^t  tfea-*  b« 
tm  appraisal  of  the  property  under  Kt.9  teni«  of   the  policy  and  that  the 
eare  «ae  tiade  pursuant  to  the  terae  of  a  c«ntrfict  <:. i^ed  by  ti.<«  p(irtles« 
■Ml   th*t  defendant  failed   to  pay   t»«  award  made  by   the  appr*l«»«r*.     The 
appraisal  aeni«ii«it  and  the  »»ard  of   the  appraliMirs  are  set  out  in  t  .is 
count.     »ith  the  coskcb  counts  wa^  filed  a  cof>  of  the  Insurar^e  jSUey, 


ar  a  eo;y  of   the  ir.stnoMBt  sued  on* 


-hJ  V--.      "\ 


Vcm  d«rw>daat  fll*4  •  f\—  of  the  ctn»r)tl  i«««i«  aa4  nls 
«F««lal  rl*tt«*     A  immrvT  to  all  th*  Bf«cl)»l  pis««  »'»     fi'«<!,  tfid  wi»«» 
nr^tnljjetf  »«  to  thii  flrnt,  t>-lrt  Mid  ©Isth,  «ad  wa?  overntlsd  as  to  th* 
bnlincA.     An  itr«n4»il  r-ixth  plea  «a?   tXlti,  ead  plaintiff  in  error  elected 
to  Jcln  leflYWR  OR  V«  oee^nd,   fourth^  fifth  and  mended  rsixih  Rr«cial 
pleac^  a«»  '•ell  an  on  th»»  pl«'»  of   the  general  isMuft.     On  ».(.»  Iseuee  so 
Joined   the  taee  w^n  tried. 

?<»»»• -p.l   ^ai'onR  are  urged  for  tbe  revoroal  of   tfce  lud^ent; 
vix.  Tf;at  the  Court  e-^ed  ir  irerruling  the  deoarrer  to  U«  ereeial  tleae; 
The  ttMif  Court  aAnitted  iviim^BT  eTidenee  offsrad  by  the  defendant;  T^^nt 
the  Cou'-t  exclnded  prop.'r  ovidenee  offered  fcy  plaintiff;  T^at.  p-tipsr  In- 
etmetiona  requested  by  plaintiff  were  refused;  that  Improrffr  instmc- 
tione  trere  given  at  the  instance  of  tofandant;  Hlecondtiet  of  eounii««1  «ad 
•hat  the  Tordlct  tw  leanifeatly  againet  t^>«  weiirht  of  th*  evidenca. 

A  careful  nnalyi^'fs  of  nnch  ^f^B  to*«t)ona  eoull  eerre 

no  uneful  purpose  nnd  ^fot»ld  ttnduly  extend  thi*  epini  n.     ft  i»  woffci^nt 
to  eay  that  by  reFlyin,e;  to  the  pleas  to  whlob  ti,e  daanrrer  «a*  overraled 
plaintiff  In  or-rttr  ha*  waived  bin  rlvM  to  hrve  the  correctnawn  o?  t^ie 
rulinpn  of   the  tri^l  Court  on  tra  depurr-ir  reviewed  by  tiin  Qooct;  that 
vheU'ier  the  verdict  ia  ro  R-.rifeetly  contrary  to  the  «eij«t»t  of  th« 
nvldeaoe^  aad  i>hether  the  conduct  of  co«aeal  «»s  euch  as  to  rv^^ni'^  a 
revdreal  of   fne  JndpMMit  are  ecot  queetloas^  in  vie*  of  tbo   f"»ct  th't 
the  )udgK«>nt  asuet  be  nevarited   for  oth«r  reason  and  the  c  -^cd  to 

the  C:  rcttlt  Court  for  another-  trial. 


■iirt-?*T6 


f dv^  •  -.  a  '  f   'V iib  >  •  ■'■  '^  V  I 'i'  «^3flMir*j :: 


On«  of  th»  »«tartiil  ismtas  aa^or  th»  itloiulln^  *«=  '»h«ti«r 
d«if»n4«at  in  drror  •▼■tr  r»e«lv«<l  any  notie«  trm  cerlntn  «prni!si're  ehcsssn 
by   the  p«-ti#fl    *o  •ippralM  th*.  lojis.     "»  ah  ob»  J.H,  Good  ▼»<•   tjn  tha  ntrnd 
»«  »  "UtTwas    for  dfifstidant  in  a'-ror  hn  ^ai-  •<rV«iI  In  rubfiinric*  vhmVkar 
iafandant   in  *rro-  ;,acJ    rwce'vad  f»ac^   nctlce   trm  »«cli  apypsl^era.     H« 
an«w*r*d  ov»r  objactl  n   tb-t  It  had  net,  *nd  »  motion  of  plal   tiff  in 
error  to  etrtk*  th«  acfl^^.r  from  Us  reoo-^  b«M5a:  s^   it  rris-?  mnnSfofftly 
honrvay  »*p  4*!iiod.     tl-,«  rocord  hnd  ^imady  ?h,';'+n  th  t  t>:e  «!tr4n»ii  Good 
•*'   «  SF»clal  adjijstsr  fc  dsfflrdrirr.  in  arrop  «nd   that  hl»  haadqaartors 
was  in  Pfringfioldj   tii-t  t>.»  h«»d^«rte '<«!  for  niirrf>ii  of  thtt  dof«i:.1nnt 
1ft  -rror  •a"   In  Chicago,     T)»r8  U  no  shn-^lng  tHnt  tb«  «ltn«it«  ha4 
any  k^no*1  »^ij|8  yrhnUtwer  of  t!,<»  subject  of   th«  Inquiry,     If  ho  had  any 
such  in  format  ion  defendant  in  error  knew  it,  and  could  h»»e  Brjc^n  it  snd 
thftreby  obviated  tha  objoctl-n.     T»i«  o¥}eeti  n  to  the  qoeeti-^n  ehr^nld  have 
b««B  imet'»1n«d  mi  tha  an««;;r  should  Kavo  boon  exeludad  or.  motion,. 

The  facta  conoaming  aMity  of  tlMi  flMiea  Involvad  »«re 
•  trcnjrly  c  ^teetad,  :?nd   *.h«  evidait«e  eon««mlr,g  tha  eauts  *»«?  hopeleecly 
cor.nict'Rsi-,     xt  van  thopBfore  imyortsnt  that  the  Jury  should  be  accurately 
inptnicted.     SeYaml  errors  wem  eoaafiitted  by  the  Court  in  th.s  giving  and 
refusal  of  Instrwcti  ne.     Plaintiffs   refuBod  Instrticti   n  Bo.  ^  correctly 
inferaed  the   Jury  fta  to  the  law  on  the  queoti  n  of  burden  of  p-  of  of 
the  iaauaa  raieed  by  special  plsa*.     Plslntiffe  refused  Inatructlon  »o.3 


4. 

cofTsctly  •tat«J   tb«   rul»  a»«   to  -"hat  "culd  constitute  a  rri>ys  f»c?w 
eat!*  and  alae  tb«   rule  t>»t  t>-'i  burden  of   jrovin^  tipecl^l   :lea«  wan  on 
ti  rt  d«f»nd-.nt.     Plairtlfft   refu-'ad  ln-etn»cti  n  So.   J  coT^^tlj  «tated 
tr,e  law  a?    to  what  conetituti   n  a  rriita  facie  cewa  and  whflu  *>>«  plaintiff 
wm■^  entitled  to  reeover  on  P*1riag  such  a  eane  by  hi^^  proof.     During  the 
trial  a  p«per  vrar  offt^red  ir^  evidence  by   ttie  defendant  in  error  and  kno«n 
in  the  record  fts  ■Defend«nt»»  ExhSblt  1".     It  wan  a  list  of  I'^farty 
»i  Ich  der«ridatit  in  error  elaiaia  wa^  delivArad  to  It  by  plaintiff  in 
error  an  a  lint  of  inmired  property  deetroyed  in  th«   f5  r^^  but   *    ich 
plaintiff  in  error  inriata  ^rap  never  intended  ao  eueh  li«)t  nni  wae 
■eT?»r  delitrered   *x>  defendant  in  error  a*  euch.     PlaSntlffe   refveed 
Iretrwctlon  lo.  S  proterly   presented   to   \ha  Jury  hi«  theory  of  that 
particular  branch  of   the  ease.     Tl-ie  propoaltlone  in  the  refueed  in- 
atntctl    r.e  Benticned  »r;re  not  rrsesinted   to    the   Jury  by  ?»4fiy  given  in-^ 
etructi  ne,  anrf   they  <^I  ould  each  hawe  been  gilven. 

Tie  policy  ^\fi  on  cental ned  a  provisi  n   th?it  in  casn  of 
l«ee^  whan  required  by  the  corpany  "the  insured  i^hall  subslt  to  exai»ii»- 
tlf.n  under  oaU;  ia   '•I5*rd  to  all  queJ'tir.Re   relating  to   the  clais*.   *fter 
tiie   fire  and  before  trlf  suit  was  CMiunced,  dsferdant  in  error  derranded 
th»t  plaintiff   In  error  subplt  to  •xaaination  pursuant   to   'he   t-^rne  of   th't 
clause  of   the  policy.     Trip   he  did.     The  exaeiinatioa  wae  conducted  by 
•  neprer.antative  of  defendant   in  error  and  "-a-^  ^ad  before  «  notary   public 
in  Moultrie  County.     ^Briag  that  exaeslnatl   r.   il<tirtiff   in  «  rror  »ae 


s. 


^»r.'<9d  cor^smlr.f  the  f«tp«r  ;  ■•rtofors  rsfermd  to  a«  •Dafei.dant'p.  Ra» 
Mbit  1*  ^nd  concarslng  dll»cr«>r<»ncle9  exl.«tlf.f;  batvveen  ths  ccr tents  of 
thftt   i;«r«'f  ^id   th*    'iPt  of  pnjperty  de'iv«r«d   to  d«f<t:.daf!t  In  e-ror  fey 
pl^ir.tlff  in  error  tith  hlu  clalfs  for  inPuraixs.     Rxhlbit  1  containing 
articles  of  property  not  contP-Swid  in   *.^i«  lipl  fil«d  i^th  W.«  cl«*ii!». 
Th.«sa  queflti  ni>^  ttnder  tK«  advic*  of  M9  atornny  wto  wa^   than  fjfaser.t, 
plftintiff  In  -rror  d5d  not  ftnc'^-or  for  tl-a  avc.^ed  raaaon  th   t  ttiey  imra 
not  niator*lal  and  did  not  relate  to  tha  dale.     Tie   refuflal   to  answer 
these  queetlr"  wa^  rade    'ho  mibjeet  of  a  sf.eelal  plea  is  bar  on  if^h^eb 
i«:Bue  w^B  Joined.     Py  iTiStriscticn  Ho.  4  given  at  tie  instance  of  dafer,d*nt 
in  error  it  w  b   isft   for  t;  9   Jdry  to  dotfimine  3R  a     ueetioTi  o'   fact 
Aether  the  queetir^nn  referred  to  were  ■ste'^nl  to  the  Inr^uiry  c(?ndt)cted 
be'ore  tb*  rotary.     Cle  • --ly  th-t  wan  net  a  juesti  i,  of  fact  to  he  dd» 
ter»ined  hy    ti.n  Jo^  uftdor  a  jlea  in  har,  and  it  tb-^   error  to  fo  In- 
stroci  the   Jury.     If   t^e   queetiosa  put  had  been  saterial^  which  «e  do  not 
hold,  the  failu'e  to  nr.»'9r  the*  coold  only  be  tnken  edraritaft*  of  by  a 
jl«a  in  abnteeer.t  of   tho   'rW  and  no'-   In  bar  of  the  action.     Bonner  y?. 
laa,  Co.   13  'ip.  67?.     '^:ll«  we  are  not  on   t.hlf?   record  called  upon  to 
detenrlne  whether  the  (?oertlnn  which  plaintiff   in  error  refused  +0 
a  swcr  on  r.ir   ax'UBinati- r.  befo'e    i;  a  nctary  "^sre  BatKrlsl,  if   it  W'^ra 
h  re  prae-nted,  we  ^ould  hryo  ao  heeit-.cy  in  boiling  th^  t  only  nuch 
,,ue»x.'..ons  are  material   on  nuch   -n  (*T:i''ir'»'.i' n  «p  h3»*   h  Vn^  -Ins^  or   the 

ineumnee  and  the  loee,  aad  that  the  ^ueetlcne  referred  to    here 


r  « .-(   •>.  •      of    •'•sr.: 


~!      0;>    '• -nj 


e=«rtTir.l7  '11<J  not  r,»lat«'to  ^Itlnr  of  t?cp«  mbjects.  THub  v^,  ^Annn  ynlla 
I--^.  Co.  «l  B.T.     10. 

^r  th«  rMMons  <i«g(pifttttd  the  )tt4gR«ct  of  th»  Circuit 
Court  rut  he   riv^-Tsed   mod    t|-«  cssefl   rAr«r.<l«d   to  thnt  Ccntrt  for  another 


:rial. 


l^flr««d  Mid  rapgp^ad.- 


IL 


I 


Wni^  ?CKOTIL?. 

Plsirtlff  in  Error. 
vs 

OPE  IT  r«^PRii  CirCft!»Y  CO., 
I)«f8n<l  nt  in  E 


OCTOB^  TEM.   1-14. 


yo  1--^ 


<  y 


AOTTCA  no.  63 


Cieiic 


One  P5«l  a!ho«nlft  of  Springfield,  lUinois,  .loceawd,  beld  an  accident 
iDflur^jice   pel-cy  in  tl.e  United  Statea  Healtii  ocd  Accidsflt  Ccc:r:;ny  of  f!-  inaa, 
■icf  irT«.       One  Pobcrt  Ball   (lao  the  aesot  of  tiiat  coapzuoj  :vt  Spriiirfield,   lUintio. 
fftat  ccariuij  psxid   to  Paol  Sefaotmle  mi  that  fMM«  policy  ^41,3^  in  Saptacber  IJCQ; 
t33.0C  in  January  1910;  $ll.S6  in  Hnrch  1310;  $44.43  ^ad  S143.  49  in  J-nuary  I5II 
ae  indeBQity   for  injari-p,     Opon  t»se   Faycent  of  the  loot  iteii  of  inieisnity  tb:;t 
policy  «^8  cuncoUed.     tte  ii  sursd   th>«B  requested  Bell,   the  irsnt  of  tbat  coa- 
pany  Bho   knew  ?.ll  the   facte,   to  rrocuno   for  Mb  a  policy  in  eoae  othar  ccapax.y. 
I»ur  u  Ht   Lc   u,  t  request  BsU  aant  to  Hilcuni,  the  tirsnt  of  defendant  in  error, 
•ttd   teked  hlB  if  i.e  OireU   tc  «rite  a  policy   for  the  insured,   and  on  tba  \.rj.^\ 
testified   thnt  h«  tolii  mibum  the     circut-alaneee  of  tl.e  Onited  Stateo  Health  and 
iccidentpolicy  ^d  it«  cj^ncellation,   :nd  thit  Miloum  eaid  Le  «ould  *rite  t^^e 
policy,     micum  then  fumisf.ad  to  Bell  a  blank  &pplieaft|fltt  to  be  filicj  c«ut  zxid. 
•ifned   by   the  inoMrad,  and  Bell  -ent  to   the  insured   .^nc   secured  hie  eigcatwre  to 
t>e  arrlicatioo  with  only  rirt  of  t^-     -jeotionc  in  it  aretsred.  In  thn  si.ape  th- 
the  sppIicAtioa  eae  deliverer*   to  Uilcum,   and  en  It  in  February  I3II   i  policy  of 

.  ♦>.-  <»-fiiired  in  connection  >itt'   ti.e 
Inearance  «ae  ieeued.  Hilouro  nev.r  r.«  «>.  insured  m 


accident 


application.  In  Ame  1.U1  tt^a  inured  d 


i«d.     W.etf.er  hie  death  was  the  r«sultcf 


aeold»nt     is  h  eootrovertad  qustition*     Plaietlff  in  error  vas  the  «?if9  of  U^a  in* 
aursd  md  the  h^BeflOiary  cta^sti  in  the  policy.       Kie  policy  b  .5  cot  p;%id,    ^d 
plaintiff  in  arror  broufia   >  ait  to   rocovir  ti.e     Jtouot  of   tii«  :'4;r'^i   '     '    ..rjty. 

The  e^iee  wae  tried  toy  a  Jury*     At  tkin  end  of  the  avldenee  offered  in  chief 
toy  plnlntiff  in  srrcr  a  rtitloa  by  de^^ndnut  la  error  to  itietruGt  the   Jury   to   fiad 
the  iemee   for  tha  defendtut  w?<e  interpoeftd,  9aid  (Mi  coasidsration  w-^b  orerruXsd  by 
tlic  Ccurt*       Afain  at  tha  eac  of   -;11  the  eviaanoe    r  lika  sotica  eiva  ititertt>e«d  by 
def3id:3.nt  in  error  -itid  this  tiae  it  vzls  euetained;   tii«  jury  were  go  instructed  and 
iuXj  returned  n.  verdict  in  accordance  irith  the  instruction.       On  thie  verdict  & 
Jvdpient  wae  in  due  tiae  entered    ^eainct  Plaintiff  in  erTv>r  In  bar  of  her  aetiOB 
and   fcr  cents* 

Defsndaot  la  0rrt>r  contend?  that  the  appllcntiou  me  part  of  ttse  rolicy 
-jid  th««  ot-ztetieBta  therein  eontnined  ncre  i^arrantad  to  bs  true    nd  sere  e^jLtdri^ 
blniing  en  tiis  -^r  plleant  sind  v^ll   rereons  cljiiit<lBg  uader  hlAi^  aiKl  that  there  was 
ruch   fraudulent  sierspriieeatr^.tlOR  .-md  ocncenls^nte  in  the  application  ae  to  ^^v.id 
^r      the  policy.       Tha  particular  fr.ujii  cusi.' i  ujis-   of  ir;  ti.:'t  the  applicant  dia   iiv;t     itcioee 
^^Hki  kls  application  that  the  policy  he  h  d   fonserly  held  in  tt^e  United  States  Heoltli 
^m    m4  lecideEt  C'.4bp.^y  V.  ^d  been  e  .neelle:^  by  ttiut  CQs.p:xay,  or  ti;at  ha  hsd  received 

P 

froB  U>at  cceptny  iii-e  several  ite&ss  of  iAd»«fatiity  s^ove  referred  to.     ft,«   ^plicatiom 
»«e  aade  on    ■   •  rirte<3    hl-r^      "*"»'    ►"^d    iod    furai  hed  by   ttio  Cc4q?!uny.   It  ccat^lred 
nveerouR  st-ateoteats  of  fncta^  each  of  ?fi.ich  W/je  in  part  printed  in  Iha  bl-Jik  aa 
furaiohed.     After  aaeh  printed  ot?;tebent  there  «r\e  71  blank  epace  left  la  )»bicli 
it  «%•  aaeifeetly  int  <nded  the  applienat  ehoald  eoaplete  t)i 't  partieulnr  8ti^t:>ir«at 
ky  writing  ia  ^ttf^tever  fact  «aa  cMeesTiry.     One  of  titoee  printed  etcteseotc  4&s:» 


*ffo   -^ppllcstlon  over  »ado  by  as  for  inotrftoe*  of  asy  kind  has  bees  J«clin84 

or  aijy  sttch  policy  of  iomtrruuse  concallsd   or  r»iri'9»'al  refused  by  ;uaj  cot^nzty, 

aa«ociAtion  or  society  excspt  as  herein  Biased."— —— ~— — -, 

Inot:  sr  Tas:-  •• 

■I  have  not  been  dlBablftd  by   .1801(1.5*1  or  illness  duriiif;  tiie  past    !'{^\iT 

years  to  exceed  in  the  agrrepnte-  -«>------«  sg^ke;  nor  fcsive  X 

received  iicre  than  $------«--.-««-.  •ae  ind  ^t^nity  for  the  «rji« 

duriRg  thit   reriod." 

Wie  bln-nke  in  neither  of  tL«Be  tao  stxtmMnte  were  filled   out   sLen  the  applic;v> 

tloo  was  eii^ned   by  tLs  inevriMi   and  delivered  to  HllbunB*   Defr'nd:int  iu  error 

Ineiete  tti«it   tl^ie   failure  tc   fill   ti.at.  'out  «..e  equivalent   to  an  affire^stive  otivte- 

aent  that  he  i.ii  rtever  had   n  policy  c  iijcelled   And  had  never  be«i  disabled  cor  received 

iodeasnlty  ''or  the  saee^  dBriBf  the  Inrt  five  years  before  i^a):ing  the  application* 

m.  tevT  B:if4it  have  beac  the  istdntion  of  the  a-plicjit  sdth  rsfwranca  to 
U.e  application  sipied  by  uia^  becosiing  partof  tl:.«  policy  or  contract  of  Ineurance, 
the  cospany  cla:  rly  did  rot   so  trent  it.  TV"   -:••";    is  iorAisd   reciles  tii:.t  ti-ie 
M»«id8ra.tion   'or  it   is  the  rnHsiufi  of  t«o  aoll:ire   (t2.   Q)     per  isx>nth  ^nd   the 
etateeento,   ^arantiets  a»d  «««#«»«  agreejafljite  »  in  the  application,   a  copy  cf  ¥:i.ieh 
ie  endcrse-   i.erocn     ;j»d  Bade  a  cart  hereof."       A  co*i)Barison  of   the  aprliCition     hich 
the  prof  concXusivoly   Bho.^e  ^ts  the  only  one  ever  aigced   by   the  ^pplicimt   for 
ioeurance  -sith  defend^iBt  in  error,  with  the  pttrportod  copy  of  an  atplieaties  «&• 

doraed   on  the  policy,  diecloeoB  th«   fact  that  they  are  - 

vilely  dif'erwat  botSi  ifc 

V 


i'farent  coepwiar  vlthout  eor.BultHiOB.     To  detail  the   iiff   raace  batw-sen  lb«B« 
two  parsrs  vmU  require  too  meh  apace  an*   sould   G?nre  bo  ubcFiiI  «ir?08«.     It  le 
uokM^  to  ony  ih'i.t  by  the  recital  lu  the  policy,  bod  a  coesp-.rleon  of   ths     rlginal 
«o4  th«  pijrportr,d  eopy  t).er«of  oa  tb«  rolicy,  it  it:  tuwie  clear  U.n.t  tiis  npplics- 
Uon  singed  by  U.e  dece<iB«d  wo  never  aade  part  of  the  policy  by  U.«  coispnijy,  Wws 
If  tii9  two  pri&t-id   otataeenta  above  quoted   aith  tLe  blanke  left   for  3,.i«^itiOB-A 
facte  unfilled  eouXd  be  conetrued  ac  untrutlifully  ctxting  that  ttie  npplicaial  hai 
never  had  n   policy  cancelled   =jnd  had  eot  durior  tk*   five  years  last  previoue  bew 
di»abl»d  ror  received  inde«inity  for  the  eaB*,  sUll  the  policy  canrot  be  avoided  for 
that  raataoo,  if  Miltum  tl.e  agaat  cf  th'?  oofccany,  who  accepted  the  appUeatiOB  iad 
personally  issued  tt>e  policy,  toe**  at  the  tiat,  the  truth  to  be  thtt  the  •  Oiiited 
St^t^s  Health    Jid  Accident"  policy  had  been  caitcelied  aad  tiiit  it  hod  paid  to  U.e 
iBsured  the  Bsvsral  iteas  of  indeeoity  nbove  referred  to.     An  ineuraaee  coepany 
esnnot    forfeit  a  policy  for  caueee  teown  to  tfce  iifsnt  sLo  ioBuea  the  policy  at  Uis 
tisA  th9  saite  »as  issued.  Provident  Lifo  Society  V3.  Caniion  2C1     111.  26.   *i..   v.3  oe 

^Vtere  Sited* 

T»iere  «i8  proff  U.at  such  fivcts  iseri   fully  i-sds  ru.L vH  to  Mil.urr  t^  -   ---nt, 
«id  it  SBB    'or  tJiO  jury    .nd  uot  the  court  to  detftrilne  efcatiisr  it  »  b  true  or  not. 

It  is    >l80  coBtei>dsd   by  defoadmt  in  error  that   ti,e  iosasred  was  net  a  tam- 
^rate  Kan  a«d  that  de-ith  «as  not  caused   by  accident  but  ea;    due  to  alcol.clisB. 
those   orre  nlm.    juaetiona  of   '-.-'■.    '   r  t:  e   jury  coficer^ifir  «hich  tho  evldei.ee  »ao 
toaflietlng.  Iha  Court  could   not  properly  detoraice  tbes  oo  a  a  'ion   for  ^  per- 
emptory instruetioD. 

The  Court  erred  in   eivihk   >.•■  «    i-'   -•■.•-  •tr.ct.,cr.. 


4 


Ihe  Judgment  of  the  Circuit  Court  is  therefore  m^rns  -,  osAise  ie 

fWaac-dad  to  thit  Court    for  .^.n^thsr  trial, 

« 

Beversed  &n4  r?£,-:a)ded« 


k 


7  -^  / "  ^ 


Crai^RAL  RO.   6326. 


WILLUl!  DOVUn)  AID  imSA 
DOILAirs^  Adaiaistrmtor*  vlth 
th»  will  4MMX*d  of  th<* 

ESTATE  0?  HtlXRVA  JAV?  OTiaiS. 
App«ll«fts. 


JOSEffl  D.  STALrY  A8!:\?ILLIA 
T.  Sial«7^  Exneutors  \kf  th» 
L*9t  fill  otaU  TsstMMMii  of 

Appall'^s. 


'^v::!    J. 


y 


AftSMOl  HO.  66. 


sasoAnv  camn. 


0»Ri«l  Stalsy  <mii  HiiMrva  land  Ov«i«  w^rs  brother  aad 


i^t^r.    Ha  wna  3  ^snk^r  aeeustwsad  to  th9  handling  of  tmamy  and  th* 

_  . ^,      '    .?f  tlm.     9\9  did  n«v  •vsn  l«am  to  »rit«  hor  own  awm  t»til 

1  it<»  in  lif«.    Aa  A^rly  «•  11(89  aad  f»r  aaa/  xwura  th«r9%fi9r^  h«  h»d 
in  his  h:Ad0  eoDsid«r5kl>l«  mmu  of  waa;  bolonsiag  to  hsr  jind  9?ii4  out 
to  and  for  h«r  ntaMrotM  saM.     Ihio  nenoy  tho  r«eord  •httv^'flras  hanll'^ 
^  hln  in  his  a«n  iuum.     In  J'uiw^rr  1911  thm  «a«  ttd]ud|$»d   <.  ^*-> 

tr»«tod  person,  aad  vm»  lilliaa  E.  Dowland  «ao  apftoint^  oon««nr/<tor 
ovor  h«r  and  hor  oatAto.     lo  Jun«  1^11  A*  diod  l«aviag;  \  will  .ia  «hi«li 


/ 


•)>•  oMd*  hor  d«ae^t«r  Oanna  Dowlaad  hor  ^i9f  WnoficlAry. 


mttm 


tho  «if«  of  tUlUn  E.  OBviland.    filll«a  mA  Sam*  Orvlaad  in  dun  tirn 


iMouM  tho  tidninlotmtoro  with  tho  Till  «inoxad  of  tho  «9t%t9  of  th9 


s«id  Kiaorvift  Jaao  Ovmo.     In  Aa^ut .1911  th^y.M  MMh  roproswtativ^o     I 


of  that  —tt«  ril«4  th«lr  till  in  ^anear;  in  t>i«  Cireait  Ctourt  of 
Saagaaon  County  for  am  «e«o«Dting.     TK«  substanee  of  th«  forsgolBg 
f»et«  -!«,  all*<;«4  ia  th4  bill^  ^oii  it  i»  t}i«r9  eh«ire»d  that  Dunlfl  Stoa«7 
«ft«  a  tru«t««  of  th«  fM&d«  of  hi*  sistor  Mia»rva  that  ha4  Vmb  in  his 
hdndi  sine*  IS^.     On  S«i>t«ab9r  30,  I9II  Dsiii«l  9tal»y  imvw^tr^A  Hhim 
bill,  and  Ml  D««4niib«r  16,  1911  h«  filed  sia  aMwdsd  anamar  denying  ^11 
the  ffiatsridl  avemwDts  of  th«  bill,  ami  atr«riag  thmt  h«  had  aot  0AI7 
AOCtiunted  to  his  «i«t«r  for  «11  tho  aoa«ys  ho  hfxA  9V<»r  had  in  hi« 
hand*  belongilng  to  h«r,  b**"     *  <t  i^«  «%•  ind«bted  to  him  for  itpwdo 
of  $2000.00,  lAiieh  lM> 
for  h«r  by  hia  i 
aiooed  wit^ 
Laitor  f 


Coi.. 


T' 


J 

liaitiktioiM  A«  •  d«f«s«  and  al«o  fUsd  a  cross  bill  is  i^ich  thtiy  Avvr^-^"^" 
that  at  th*  tiae  th«  origiaal  bill  «a*  fil*d  th9  Mtat*  of  Hin^rva  J<m« 
OMn*  o«»4  tha  saia  Duil«l  3tal«7  $1200.00  and  that  at  ths  tiM  of  th« 
filing  of  tho  ero«9  bill  that  iAd<«bt»dneo«  by  roacon  of   icsra^  lntaro«| 
■■omit ad  to  $134o.49.     1h«7  thm  pray' for  a  d«er*9  awarding  that 


V 


>t  to  bo  paid  to  th«a  by  th^  r^pros^tativos  of  tho  sotats  of  Mlaorva 
laao  OfAns.     loatM  <•«•  Joinod  on  tho  eroo«  bill. but  it  m»»  8tipttl«it»d 
that  BO  furthor  t««tiiaony  ^oald  b«  tai»n  by  either  party  en  thn  iMMMM 
•o  fraiMd.     Durinf  th4  t^ing  of  tho  t««tii«my  before  th9  llaator  and 
«hil9  Dttiial  Staloy  wut  yst  Jiliv9^  ^illiaa  and  Drama  Dowland  offorod 
thvMMlvao  aa  witaooooo  aad  ^wo  tastiiBMiy  on  bah^f  of  oonplainant. 
Aftmr  thd  taking  of  t9«ttin<»y  befora  tha  Siftoter  naa  concludad  <mA  aftar 
tha  death  of  Daniel  Staday,  =i  notion  «aa  ssida  by  tha  raprasantativaa  of 
the  Stalay  aetata  to  avcluda  tha  taatiiMmy  of  tha  «ita9«8ea  9illiaai 

'(   and  Danafk  Sevland^  beeauat  thay  ware  intarastad  witneeeea  and  not  eon- 

/ 

patant  under  tha  atatuta.     lo  ruling  mi  this  notion  t»  ^own  in  this 


record.  Durin*  the  taking  of  9vid«iee  bafora  tha  Master  appall wnta 
offered  in  OTidanee  Bu»eroua  oiritinge  **  eahibit^.  Ihay  eonaiatad  for 
the  nost  part  in  receipts  and  cheeks,  purport  in  ;;>,  to  bear  tha  sipMttire 
•f  Vinerva  J«m  Oeane  either  en  their  face  or  bi«ek>  pa  ganainan^as  of 
tha  signaturae  on  eereral  of  th^aa  aihibits  «aa  eontaatad  and  sutin 


v 
/ 


[? 


4. 

•vid«ne«  Was  introduced  by  both  sia**  on  th«t  (;u«»tion.     Ttia  Master 

foiad  that  0»ver«l  of  thos*  sshibit*  did  not  eoBtsin  ih^  ganuia*  siguu 

turs  of  Mra.  Owmis.     Amors  tho99  <»]^ibit«  ti)9  sll^iAturs  to  «>hieh  th9 

Vattar  found  was  not  g^nttins  •«!*«  exhibit s  auBtor*d  SO^   U,   ti9  and  6o. 

Xxhlbit  »o.   SO  4»^=i  ^u^po^t91i  rscsipt  for  $bS>0.6o  d»t«d  D»«*mb9r  21,  18«l] 

Brtiiblt  lo.    bl  «  a  purported  r9celi>t  for  $b00.00  datt»d  April  I?,  l^'it 

Sxhiblt  Ko.   id  i»  pvrvort^  tigraa— nt  in  tli9  f«llovlAg  word*  aad 

figur»e:-  •    Loa«i,   111.     April  17,  189i. 

I  nak*  ^1«  a;7«Aflu»t  with  Daaiii*!  Stalsy  that  ha 
ie  to  have  tha  intsrest  mi  ^at  men ^  i  in  hi*  hand* 

b4loR<Tins  to  ma  that  ma.j  aflonni  «!t  the  »'>Mn   for  his 
«9rvi<:»«  for  attoading  to  what  bu9ittaR>9  I  hava  in  rsnt^i; 
anil  tjOciag  «ara  of  what  noaoy  X  h»T»  and  to  turn  ovsr  th» 

prineip^U.  «^9n  I  e^^l   for  tha  sans. 

K.J.Ow«n».» 

Exhibit  He.  Go  i»  "i  list  of  »««»|WMi4  paiftu^f  of  BMoy  by  David  Stalay 
to,  or  for  tlifl  boasfit  of  Xr«.  0«r«o«  nm^ing  in  iMuunt  fr<Mi  $S0.0O  to 
$7'Q..>0,  but  in  noot  inot'iaoo*  net  oxoosdin^  $bO.OC,  and  rons^g  in 

tim9  fro*  ISSr   ■ to  igo6.     At  thfl  bottom  of  thl«  list  aap^^t' 

•R9C»iv»d  th9  abov»  .mAotmts.  K.  J.  Owons." 

Vpon  th«  roport  of  th«  Baat^r  baing  filad  in  thA  Cirouit  Court, 
nu»4rou8  axeaptiona  ^•t*  filad  to  it  by  both  uppailania  and  a>>yall»W» 
j^_^     Ihosa  of  apaallawt*  among  sthar  thii^  raiaad  tfea  qtt»stien  of  tho 


s 


I 


eorrsetBM*  of  th«  Sfeuit»r*«  flndiBga  that  ih«  slfpstttros  to  th4  p^artl. 
eular  axiiiklt*  asntioiMd  ««r9  not  gmula*,  aad  ths  Cewrt  aftsr  a  fiai 
hMrlag  ami  4«li%«tnt9  eonsidsratlon^   follo"«<l  tha  flndins  of  ths  Hftst-ir 
in  that  rftspoet. 

In  th9  aeeouat  »«  atatsd  by  th-9  lla»t«r^  tha  o^trnt*  of  3tal«y 
«a«  «liarg«d  with  $6936.00  bkuIo  up  of  thrs^  itass^  naawly  -  $4l6o  r«> 
e«lv*d  in  l»r  18^  fron  th*  sals  of  rsai  «9tAt9,  $194b  rscAiv^d  ia 
lfl94  tnm  th«  tttls  of  r«»l  ••t'it*  wd  $^31  for  iat9re9t  r9c<»iv9d  by 
hlM  from  txmam  inT««t9d  so  far  aa  shown  bjr  th*  9VidaiM9,  <uid  fn»a  er*9dit9d 
with  diabwraanmt*  of  $4^.75  and  ha  r«eflMMRdo4  a  dMr««  against  ^?p>l*- 


Aj4*.->-tt-*-^0Ci 


kmt«.  for  ths  naynaat  of  $2371. £&.     Tha  Court  in  statiaK  the  aaeount 
followad  «ia  Hastsr's  a«eomt  9xe«!»t  in  two  partlool^uv.     Ths  dirtrgs  of 
$194^  aa  fauRd  by  tha  Hftstsr  for  aonays  roMlvsd  in  1094  ftas  ineniasad 
by  tha  Court  to$2295.2b  and  th9  eradlt  of  $700  ag  found  by  ^9  Haetsr 
for  amtoy  pciid  in  1809  en  a  nartgaga  on  tha  first  piaeo  of  rsal  oatats 
•old  »4s  ineroasad  by  ths  Court  to  $1000. 

In  all  othsr  roa^ssts  th«  account  ^i»  atatad  by  tha  Biatar  ami 
tha  ona  statao  by  th«  Court  aiem  l<i^ntie%l.     Ih9  total  Aarg9^   in  th* 

A. 

•mount  otatad  by  ths  Otnart  vora  $7286  and  tha  total  orsdlts  war* 
$486S.7&^   leaving  a  baLuwa  fo«Bd  by  th«  Cburt  to  bA   in  ths  hands  of 
tka  asocutora  of  ih*  Stalay  oatats  of  tZbZ'^.Zb,  and  thay  wars  dosroad 


6. 


by  the/CfJurt  to  pay  thAt  lUMuit  to 


■t rat ion. 


in  d»«  courff- 


l      /  of  B^uity  hatt  ]uri«dietioa  to^/^tarmlas  ths  ri«ts  of  th944  sartiss  in 


jui  aotioa  fur  ^  ^eewMftin'. 


>.^— »-^ 


.^ 


On  th«  part  of  sf^sUaat^  it  4s  e»nt«nd«dl  that  th«  rolatien  of 
Kra.  0»«no  and  Br.  St^^y  was  thxt  of  prineipal  sMd  itsoat  n»r<»ly.    On 

tho  part  of  nspfmiAmM.  it  ^  insi^t^id  that  St«l»y  warn  a  tn»«t««  of  im 

A  /I 

•xpr*«9  truat  holding  ^Rd  nanaging  tha  funds  of  Km.  0<»«n9  in  hi* 

hands  for  hor  tts«  «iiik1  W»of  It .     Ihila  Htw  it-uat  JtgW^ttUiwt  na»  not  Mwi — - 

oral  fi>rrin>ii»>'nt  rif»<l  i^   if    in  Tiiimji  ii   ii    fiili    lilT  iriih<i'i>   tlliw  lln  WftmTWitnnt 
OTiiawca  in  Ihi^  I'^^earfl  t»i;*t^  ^r«»ant  to  ooisfl  tmdorst^ding  botVMii 
thia  brother  and  vistsr,    «h«   «>X&ca4   in  his  h-^ds  th<)    funds  ioriynd    fntm 
tho  oulo  of  h«r  realty,  to  ko  sanagod  by  his  in  his  ovn  ihiso  aa  hi*  oim 


yroporty  and  for  h«r  u««.     Tht  oyido—  boforo  wo  fairly  t>nJ«  tn 

ibstyU[fn'ai  aay  ^rt  of  th«  coasidoratlon  for  th*  r«al  oRtata  w^o  ?aid^ 

A 

it  «a«  faid  to  hlB^  that  a  nota  for  th«  doforrod  yaysMt  of  $l600  «n 


.? 


p 


7. 
tho  first  vil.9  mM  tokk<Mi  »nd  eollsot^d  by  bi»:  th^t  h«  eollftctsd  th« 
diaf«rr»d  payi^nit*  on  thv  ntconi  •al*  of  h«r  rsal  ««tat<s  for  Tflil^  A< 


f  ffive  h«r  bond  for  a  d«9d;  that  h*  loaned  parts  at  Isast  of  th9   fuad 

i  in  hlc  0"^  n^iM  and  eoll9et«d  th«  •niM;  that  at  ott«  tia*  A«  M9Sffv» 

t 

ha««  Mkda  teaM  wigssstioaa  in  relation  to  th4  eoll«etion  of  onA  of 

thos-t  logins  that  had  bssn  te«d»  to  a  «on  of  h«r«^  «#)i^  •ug^atioss 

Stalay  r««Aat«d  and  !>ro|>o«od  to  ntrr^idAr  th«  nots  to  har  and  said  •> 

*Z  will  do  ««ltat  X  do  in  sosm  sort  of  l«pitittat«  my  snd  not  let  hin 

or  aaytodf  troat  m9  with  eontsa^t;*  that  hs  did  not  mrr«id«r  th9  nots 

to  lira.  Oir^aa  tout  did  lat^r  eolliet  it;  that  all  fund*  ro^ivod  ky  hto 

woro  daooaitod  by  hla  in  hi*  oifn  nan*  »nd  «^«n  h«  Had  oeeavi(m  to  pay 

tho  oaao  out  ho  did  oo  by  ^vin^iio  panomAl  choefc  a^aisot  hi*  om 

aieeount,   ^At  Mrg.  Owam  kagw  th'»  imtngr  in  wtiieh  hg  wn»  aaniiging  tho- 

otiato_U-J*w»u  toy   t'lw   H<H  thi^JUtwawi  ISSS  and  I906  th«  aoaoy  ah* 

r»ceiv<>d  fron  hia  «aa  paid  to  h«r  by  his  paroonal  dkock  draan  on  his 

priv^ta  a«eoant.     In  ona  instaaes  ho  dopoaitad  a  rutrt  of  the  fiAd  in  a 

bank  in  hia  vim  nwv»  'wid  ^r%^^^d  that  ehaoks  ai.^^Md  by  h»r  in  his 

mam»  ahoaad  b«  honored.     Ihia  fund  ha  rosanrod  th«  ri^t  to  withJrw, 

and  ha  did  withdr^r  it  ^"t-^r  *>>^t  hswi  ilrasm  awr*n  chaeka   for  Xht  aijgra- 

fftXm  anount  of  $37b.bO  mi  ai^aad  hia  n^isa  to  th«a. 
j 
<^  I    A-traat  la  it  a  ainpim  oansa  i^  ■%  confidwea  rapoa»g"iB  «w 


I 


pmr*<m,  eall'td  a  tTu«t»«,   fort»'»  b^asfit  of  '»noth<sr,  eail.l'jd  th**  eottti 
gtt*  truat.  with  r««?)9et  to  property  h«ld  by  th^  former  for  th*  b9B«^it 
of  th«  lattar.     A*  •jr?r»««  or  direct  trunt  is  on*  cr*:\t94  by  th*  .ict» 
of  Xh'i  partiAA^  «hil«  «n  Imlivd  tnt«t  1*  oha  r%l«4d  by  o^iratlon  of 
l»".     Truatt  in  r''»al  prov^rty  mutt  la  «o«t  «tat«»  b«  er«at«dl  by  s 
I  writing,  but  •wpr»»8  trust*  ia  ^^rsoaad  proiK»rty  may  b«  cr'»at»d  by 
jpATol.     fctfisr  V.  Aldrieh  2Qb  111.242.     !«  think  th»  ertrid«ne»  fairly 
t«id«  to  iliev  the  creation  of  an  eimress  trust  by  th«  %(!t«  of  th« 
<L_[  parti««^  in  ths  fundf  d«riv«d  from  th»  oalo  of  th«  r«al  aetata  of  Mr*. 
Ov«n«  that  wa«  tuni*d  ov^r  to  St%l«»y,  ^md  tb'>  int4r««t  aetttally  r<>- 
ecivod  by  hi»  th9r<»oR.     Clagt^  st  al  vs.  ^^rr  93  III.  b;'3.     A  Court  of 
Cqulty  has  «irelu«lvfl  Jurisdiction  to  dstarmins  tha  rl^t«  o?  t!h4  ntu^iM 
in  nuittsr*  minting  to  «3ryr»«»  trusts.     Th*  Circuit  Court  h-id  Jurist 
diction  in  thifi  ea*^.     It  14  n<>xt  ur«:«d  th:it  this  action  is  barred  by 
Statuts  of  tlBltittions.     That  st^fttut*  doos  net  run  to  btir  th9  raeovsry 
of  a  trust   fund  until  tho  iii»a»o»»l  of  tha  trujt  by  th^  trust-s^. 
liah'sr  V.  Aid  rich  aunrt.     QrAnt  v.   (Xlam*   n  Ill.App.   <02,  Laaeastsr.v. 
gprlnflssr  ^39  Xll.472,     in  this  ca«a  no  disavow^  of  th«  trust  is  sithsr 


9. 
yl9a4«d  or  pr«nr*ii. 

It  i»  n<»5ft  eoni!Hid9d  "bj  appellant n  tt»at  both  Will  ■ 
OBwland  m^r^  ineomn^tvnt  t>itn4««<9«  und^r  th<»  provision*  of  section  «:  of 
Oiaptar  bl  n,S.xand  th-«t  th«  Circuit  Court  in  r«A^ift^  its  eoneluslon* 
•rron*ously  eonaid«rotf  «tnd  g^v*  «4i^t  to  th^ir  tAAtinony.     App«ll«4« 
eont^tad  that,  <^b  th-sir  99i4me«  «%«  t«k<m  libll*  lHnl<»l  Stalky  "^a?  ilivt, 
thojr  wor«  eoaipet«mt  wltn«««««  t^il*  thi^y  »<»r*>  taatifyioK,  »nd  that 
boiag  eoKTOtarst  "•m-  ♦'•«tlfyin»  th«  fact  th  *t  bsfora  tha  sas  ^    —     .  ^  - 
poosd  of  th«7  booan*  ineamr'^t'fiit  by  tht  doaith  of  Dtni<9l   St«l9y,  th4ir 
I  ikdv^n^ry  in   i^  i  litipr'4tian,  will  not  r#nd«r  th«Sk  iaeoetp'^tsnt.     Tho 
r?«  I  aniag  of  a»f>«ll9««  is  p'»r««««i70  «M»d  h-wi  bw-w  h^^ld  to  b^  %h^  lavm 
by  •carta  of  (;ro-At  Iwuming  in  mor*  than  on^  Juried  let  ion.     §9  do  not, 
ho»<»T«r,  rfl^ard  it  «•  am  op**    lU^etion  in  thie  atnt*.     Ir.  ^uicfe  v,   1grt>fiH« 
29  lowi*  424,  th<»  aitprwEO  Court  of  Io*i  held  that  within  th*?  ffl^nniag  of 
a  statute  •lmil;ir  to  section  2  of  our  evid«iee  and  d4»p,-)eition  r%ct, 
Abevs  referred  to,  the  eotsyetnney  of  witnis^'je  to  testify  eeaat  be 
■•asured  not  «ith  ref^r-^Cf*  to  !»■ '  « im<?  th-*  t«iti«ony  i**  given,  bat  with 
reference  to  the  tlaw  of  th*  tritl  >^j'!ti  it  i?  eoasidered.     In  other  worda, 
the  «ritneee  auet  be  cosetrti'-'    •"  ♦-  <i''«i"^^     ♦    ♦Ks  tisie  o*"  ♦'^-  *<-i^ 
m  net  «t  the  tine  he  ewe  the  testiaotty^  if  thoe^  tiaes  ^rm  different. 


ID. 


Our  own  ?!uTir*«»<»  Court    fiill*! -In;'  thr,  CuieV   can's  mckid   In  grajth  t.    Biliinri 
177  ni.4  4f       "^'^      svnat  Asr««  with  th«  eontmtloR,  nor  th«  lia«  of  d»- 
eiaioa*  n^ich  urnom  to  «tt«taia  it^  that  th9  t9«t  of  eoiii{i«t<Hie7  of  8o»" 
pli&inAnt**  t^vtimony   it  th<t  fin«l  d<»eiaion  of  th'^  ea»«  in  Any  way  de- 
pends upon  it9  eoi(r>4t«nc7  ^'»n  taik^n.*     In  oth^r  •Mird*,  114  oMttsr  how 
eom^tmt  tho  t«<itigMii7  v%«  «^»n  <^iv9n^  If  for  wiy  reason  It  is  inoen- 
p«t4mt  at  th-  ti»3  of  t^^  trl^.   It  ?nu»t  h-^  •Tclud'»d   from  eon«id9rati«B< 
It   is  porfoctly  cl^4r  that.   If  fillloa  and  OonnMi  Do^land  had  offar*! 
th9m«9lT*«   vi«  witn«s»4t  »t   ths  ti«M  thvir  testiHony  «aa  «ub»itt9d  to 
t>- i  Court   for  eonei<j-jrati(»,   it  »r>uliJ  h;««»  b-^^n  ^rcludaj .     A*  und^r 
the  rul»  st.At^d,   thoir  ta^tinony  <v.^^  incoB7>4t9nt  ama  thould  hav4  b^'Wi 
«TCl.udifi     ti   ■   fiict   +'.•♦■'.    tft'tr  t>:  =*  t'^stiaoay  of  y  > 

b^v    tdi-M  bsfor^  tho  Il4«t*r,  D-u)i«l  Stal«y,  sine*  d»c»*«sd,  »a»  s<vera 
:uii  t«stifi»d.to  «on«  thin(i;«  in  contradiction  of  th«ir  tvatiaony,  caii 
h«v«  no  iaflu9fi«o  om  th*  ^tuvstion  of  th*;  eon«>9t'»ney  of  thos*  t*itnA'?«'?$. 
It  «a«  for  th<*  coMpl^ia^tt  in  th-^  bill  to  mi%kt  out  thiir  eai'*  by  ^ 

prvpondir^iacA  of  cowjj'^t^t  -Mridwie^.     Until  th»ftt  wa's  iion<9  it  'i^n  not 
n9C»«»!»ry  for  th«  d«f«{id!iats  to  my*.     Smith  t.    Billinfro  76  IH.Apr.4M, 

affir«ad  in  177  111.446, 

fho  tsstlnoBy  of  Donft«»  and  fillius  Do«l«nd  b^iinr  oorap«t<Mt, 
It  «^>«  pr««»i«d  tli*t  tho  tri*l  •ottTt  did  not  eonnid^r  It  i»  aikin? 


XI. 
its  riAdlBf*,  and  thia  Oourt  in  <i«t4nBinisg  -fh^thsr  th9  fiBdinssii  of  th<» 
trial  Court  ar<)  •a!>j»ori«d  by  %h^  «Tld«ne4  mimi  H9r»s^A  th'tir  t<»stimtNiy. 

Thi  accouat  a«  »tit«ii  by  th*  Court    In  its  d^ei**"},  eh^rr»'»d  th* 
••tat*  of  Dcwi«l  5tal9y  with  th*  r^9ipt  of    $4l6o  in  Xay  IS89  and  $^.'-95 


ia  1894  fr«..  i-  V    ^li.*  of  IsBdj  b^lonRinp;  to  !fin*rvA  Jans  Ow<>n8,  and  »ith 
$831  int^rott  r9e»iv»J  by  Stalky  from  f«n>J*  l8V9st»d  b^lcr&ariag  to  Mra. 
Ommn»  nUciag  a  tot^l   of   i'Ji'So. 

A:>rUi»nt      Ai'i.lt  t>i^t  th^  first  charg«  of  $4160  i«  correct  Wt 
intivt  that  (h9  «wond  it^a  should  hava  bs-in  $194ii  last»»d  af  $2£9b^ 
«ad  that  th9  iBt<»r99t  ehitrs?  ie  al*o  iDeorrtiet.     ih n  rnaaiiAi' 


t 

} 


■fcttw  th^t^>^ '  l;ind   from  th»  «h1^  of  «hieh  th-j  aeeoad  charg-j  of  $2^b 
«ro«A  i»«  sold  by  Stal«7  for   th^t  ^voouat  but  -tppi^llwit »- in^iat;  thtt 
$300  of  th«t  «ac  ^nXA  «Jir«»«tly  to  llr«.  Ow'ms  aad  th»t  $K)  mttX  inT  ««- 
p«R*9»  In  eonnsetios  <rith  th«  tri^invaetion.     ■^  ^^vt  -.^^aaftw^.i  f^-,  r^flTJ 
for-»iH»gr^o  llYu^Vfi'Xt'i'Tia*  emitwimti  4nd  fiaj^tttixt^  latter  b^^riaa; 


tho  •iga«tar«  of  I>tni»>l   Sttl*?    lad  ■iddr'»ss«a  to  hia  «i«t?»r  Xin«rvi  la- 


\ 


tredue«d  in  *vi<49iic»    usa  «ark<»d  •^^•iblt  S"  rscit^^thit  h^  haid  «old 

A 

tht  lam}^  th  ■»  «ric«i  ti>  b"  **i<*    'or  It^   t^-    wount  h"»  r'vcfliv^j   cio«a,  and 
th*  f»Bt  thokt  t!n  b:U.';»aea  not    raC'Sivfd  dc  .-c      *  .r--;   '/"^  i.itar^st, 

Ihis  l*tt<tr  «aa  r<M;4iv<»d  la  «tvid9se9  without  obj^etiea  ^lau  no  notion  ta 
•«clud«  it  wa«  9w«r  Bud*^  a«ith4r  «i*  it<»  samtiaanfta  »v«r  ^all<«g9d 


Is  th*  Circuit  Court  or  lMror9  tha  tbi»t«r.     It  is  \.hii  IaI*  uu  apyaal  -W 
ftomplitlp  for  tri.ii   f;riit  Mmt  thTtHrtnWiTfyirTyffiwrVr -Hf>ntAfin.1,  M^       7 
factt  rfr' * 


A 
4«ic«.     Duii*l  St^lsr  did  t^^ttify  that  $5(^  of  th«  $2?9b  for  *hieh  th# 


S90OIIJ  tr£iO't   of  iaM  «oldi  «.i««  «%lii  by  th»  !!iur^««'!r  <Jlir«etly  to  lir«. 


K 


0«>w»,  hut  '•i-i  itayi  filmirTT  in  ^nfniimii  it  iit,   '"^TTifltin  tn  giir«  tu<Si  t*«ti»0By. 

f?«  w*«  a  ©artT  in  v>t9r«»t  iif^tndXnv  %  Wit  brou^t  ky  t*»»»  r9?r^»«ata- 

\  / 

'tiv«s  of  «  d«e»ii««4  ?»*rMM.     Saetioa  ^  fii-ttt-tr  bl  R.3.     Ana  -sr*!!  if  h» 

! 
I 

••r«  «  eoAMttint  wit»««a,  hi)»\t9«tl«Mi|y  in  hi»  o«a  intar^^t  givm  ysaurs 
Aftor  itii  traa«aation  «iaa  clo»*d,  "^1  ftly  d«ayins  th'*  conttmt«  of  *  l«tt4r 
«ritt«a  by  bioasir  4t  thn  ti»«  of  t^^traii* action  wonlii  •esreoly  b4 
MtffieiMt  to  warruit  m  finiing  tnat  ths  a^^issiona  m^it  is  that  l9tt»r 
\  AflRiBot  hi«  interest  wnm  not  tra*.     V«  thiak  tAe  Court  pro-p^rlj  (^arg»4 
ths  Stal«y   <\tt»t4  with  th«i   full  MMWit  for  <^leh  thX  1  ui.i  sold. 

1h»  it«a  of  $S^1  iBt»»n>«t  e)t«rg»d  Tiy  th«  0»art  as«iB«t  th« 
8tiU.«y  ei)tat«  w*«  cont^at^'j  ti-jfor*  th«  !l*^t«»r  lad  «lo«  Vy  •▼ciptien* 
bofora  th«  Circuit  Court.     ?»»«  I-tetvr  found  th*t  Stnl^y  had  r9e9iv«4  that 
•ootnit  of  iiit4«r48t  Ml  won-tyj  lnw«<t«iA.    i„.i  ♦>»  Cireuit  Court  follaw«d 
tlio  MiMtor**  'indiBgo  in  that  r9a««et. 

Tw*  r»a«Mi*  «r'!»  ar!?*4  ^v  tM«  iatsrMt  ^varito  i«  •rron^ous; 
7ir»t,  that  th«  «vidofi«4  de««  not  oupport  it,  or  to  Txit  in  th«  laaga»g9 


^ 


13. 

of  e«ttB««l  for  «»9p«ll-uit«  'th'sr*  is  no  9Vi44me4  that  hs  rMaivsd  anj 
taeh  aamnit  of  lnt«r»«t,  ^9  only  iat«r9*t  4ho«R  Iky  aay  e(Mi9«t«it  «vl-> 
daae*  to  hav«  b«an  ^id  to  him  «««  th4  ^ya  of  $S7e^.70  '  ^  ■▼.* 
9—tmi,  thAt  by  a  etrt^  ««ritins  ofTsred  in  sTitf<Hie»  purport  lair  to  te 
•iSR9d  b7  Mr*.  GNr«^  rii«  iis****<t  ^^^  S(i*'   St^sy  i^.otild  h&V9  th^  iat9r«st 
for  his  s«rvie«3. 

To  the  firvt  eoat'tation  th«  aMVu^r  is  that  «^Art,  as  is  thl« 
■•ttM*  th?  fiftdists  of  ths  eh<uie9llor  on  a  <}a9»tioii  of  f^et  foH<MM  Hia 
fittiiar:  of  th9  lfo«t*r^  an  %yp)»ll»t9  eotirt  vill  not  r»T«rs0  th<i  d^er«4 
OS  the  grinmd  that  it  i«  sot  ••apportsd  ^  ^«  ovidsne*^  «ail»««  it  is 
Cloarly  costrary  to  ths  maaifvft  w«l^t  of  th©  •yld^Res.     IKy  y.  lri;?ht 
23J  ni.aS,     RttdJ?  V.  McDonald  £44  111.434.     Is  thi»  eaa-3  it  4*  Ad- 
Mitt  »d  that  Stalay  r«e«iy«t  ia  I893  $27?-.70  istir**!  on  a  $700  not« 
Sivsn  by  -oiM  Johs  Opom  to  Stal»y  for  a  loan.     ?h«  trlSsntt'*  aXeo  fairly 
t«s44  to  shoTT  that  ho  rtcsivod  In  1094  from  £11  filkar  four  ysarA  is* 
torvat  oa  $194b  at  7^  or  $b44.6c.     It  alto  4h«wa  that  ha  r^eoiv^u  b«> 

1^92  sea«  latnrost  ten  tha  $i6'J0  dof^rr^-i  ptysant  on  tha 
fit 


r 


9«rtaiB 


aaount   at   Isaat  oqu&I  to  $831- •     B**ii««  tlii*  Daniel  St%l4]r  atoiitsd 

'rtiil9  on  th'}  8tj.<!v     ihl^\  h^  >iaA  luitf*  «  •t«t«aunt  aX  on*  tim*  iand«r  oath 

to  tha  sf  f«ot  thiU  h*  h«d  r9e«iv94  $851  int^rset  for  M«  ^ictvr,  oa 

••09  »oti»«.     fi  SiTt  not  aWf*  ta  »ajr  tK^t  ths   fittdina;  of  tVis  Court 

r«gardisg  ih^  int^r^st  «hi«rg»  1«  eontrary  V»  th«  w^iii^t  of  th«  <ivid«»«9. 

Th«  d<»euft«it  <ittlch  A^^sllAatu  .»ak<»  th's  basis  of  t>i<sir  elsite 

th^t  Hrt.  0«siM  )i»d  ft0r««i  ^ith  Stalfl?  thst  h9  ehoald  haiv?  ih<«  int^rt^i 

f»r  hi«  nrvifi**  ••  f«r  «•  it  ^rtain*  to  th>it  stiAJaet  1^  aa  f«llo»«** 

•Losai,  111.     A'^ril  1?,  l^i» 
I  MUC9  this  «tgr99H^Bi  «lth  BaBi9l  Stai9r  that 
!>•  i«  to  taaY«  t>i«  tetsrs^t  cm  ilMt  Boit^r  hi  h:'%s  la  his 
h*a4t  b«l«BgiAg  t«  9»  th>»t  aay  aeeraa  oe  th«  saas  for  hi^ 
••rrieAc  for  »tt«n4ing  te  nhat  tKi9in<»33  X  h^va  In  r'^tiag 
and  itkla-r  axrt  of  'that  vtxakSj  I  ha***,  y  »  *.* 

By  it«  t«rB«  it  ai^Qllts  !»ly  ta  «u«h  iat-«ro«t  as  wiy  thsr^aftor  aeonis 

•a  uan«f  th?n  in  hi?  hiuuti^  .^a  hiis  ao  r^f-^rana^  vhat^v^r  to  th9  itoiss 

•  f  iiit«r»8t  «hieh  h^d  %»for9  that  tiiB«  ^«ccnto4^   skd  ^va  hav9  8<i9b  that 

tha  intarast  ha  rMaivad  yrior  to  th?  i€it»    >'  t>.<'     ocijwMrn*.  Abov*  f;aot^dl 

at  loaat  •qa<%ll«d  tha  aatira  Mtottjit  <rith  ^i^  ha  ia  flharswi  ia  liV^     ^ 

i^craa.     All  tha  itaaa  of  raeal]f>ts  with  which  tha  Stalay  aatata  !• 

^arg«d  3ir«  supports  hj  thi  airid«!ioa. 

=-A     Appellant*  eoapliin  that  tha  Court   failad  to  ^UIow  thraa  it*5» 


I 


of  er«dlt  to  tb«  9t«l«y  •«t«t9;  ih«  first  i«   w  It^m  of  $1X/D,  loiui^d 
to  on-»  John  Ow9ne  *  •on  of  Mr«.  Of*in«  *%out  1889 •     ^^  r«cor<J  «haita 
that  th'v  loui  *ii»  ««d«  ^7  StAl«y  In  hi^  «(m  nvw  aad  that  h9  r^su^stl 
>tim«9lf  rs9t>«nclbl9  for  lt«  coll«ctlan.     I»  1^2  aftar  aikSng  •»T«r«il 
uBMtee-svcfal  effort*  to  «oll«et  th"j  lat'irsst  he  wrota  a  latter  to  Ma 
•ict^r  offtrla^  to  tura  tM  not«  o»«r  to  hor.     This  '»vid'»ntlf  W8«  not 
don»,   for  la  1893  h«  «^^ia  wr9t9  hl«  alstsr  t*llias  hor  ^at  ha  h^ 
tolti  John^  vhidt  V40  Is  9t%rt  ah   follo«r»     «  ir  x  r     *I  told  hia  that  it  ma* 
rowr  uomay,  and  I  voald  4o  mt  ytm  oaid^  Unit  if  I  doas  '•ith  it  hs  X 
thtfu^t  b^rt  th»\  I  •*«  ^ins  to  hisws  It  diff«ri«t   fro«  -^lat  It  »*s; 
th»Wi»  -weuld  ha»9  to  sl»<9  ««  a  »•»  not«»  for  th«  $10C0,  with  •scurity 
ki  9lae«  of  you;  that  X  w»<i  sot  a^olB^  to  hsT?  ths  trouble  to  f^ot  tli» 
tatorost  that   I  nxi  b-^-ai  havin^^   n'j  if  ycu  -"iBt  s*9  to  conduct   it  on 
buain9«s  prinoiploA  h*  Nta«t  do  that  way,  or  X  will  5cil"»ct  it  x  t  t." 
Viathar  this  not*  fp««  9V«r  coll  set «d  ths  record  do9«i  nut   discloa^^ 
loithar  io  than*  anythia^  to  iadieata  that  Staloy  w4»  rtrAV^at^d  from 
p«r*sula?:  hio  own  co^r-i,  abo.jt  tha  mttor.     ei«arly  erodit  for*^»V»* 
HOOO  ohottld  net  b4  giTW  th-j  3tal«y  oatata  iwtll  it   li»  *hown  that  tha 
■OMy  or  tha  sots  Stalky  took  for  it  haa  \»<m  tumad  ovar  to  th«  aetata 
of  Mra.  OwflM. 

Iho  ethar  two  it«a«  for  whidi  an>«ll«its  elain  eradit  aoaa  to 


X6. 

«t«B<r^BL  th«  •»»«  footing.     Oii«  i«  for 


ildt  app'sll^jts^i-Aiw^tal^y^ltt  to  Mrs.  Ch»9n«  l»  Hr»e|v<^  ?h»  aaly 

»v»9»e*_aXjE=»«a"1U>  diow  tlwar^  !>*yiB»ate''»r»  t»o  r«:«ipta;  th«  first 

'^  'I 

«»t«d  B»co«b*r  a,  1891  -md  th<.  oth«r  dat«4  April  17,  139i>-     ^<*  ?"«•- 
porting;  to  ««  eigisd  by  «r».  0*«n».     fha  ?«miB«i»»«  of  th^  »i.g»At»nM» 
to  tH««9  two  r«»c»lrt»  hm  Iwoa  vigoraufcly  cont^st^d  al!   thro«^  «»la 
eMo.     8«v«ral  «itii4«<i9S  hav*  93tisr»^«d  thsir  ^li»f  ^a(A  *ay,  a  fsw 
■or*  co«p8t«mt  »iti»»««««  hAV9  •«pr'w»#a  th'*  epinioa  that  thsy  ar*  smalao 
thM  ha»o  that  th*y  ar»  wot.     »»tl»  tho  llaat«r  !«id  ih?.  court   found  that 
thoy  wort  not  s9Buia«*     Thsr*  ar»  •»»»ral  cirn'JHwstaacat  sthar  thaa  th« 
tostiaoftr  OB  thq  ou^etioa  of  th^  g«uiii«n<»»9  of  th«  slaoatar©*  that  tanS 
to  ii»er«dit  thooo  r«c«ipt«.     It  «»««i  inflon«elv*bla  that  a  mtR  of 
au'ficlsst  buiiia?>s?  ability  sad  •«?9ri«ac*  to  ^  a  bankar  would   fail 
to  kaop  Wok»  of  aecotat  of  r«9»l?tB  a»d  exp(»dittar»f»  of  ft«d«  «fri*  ha 
«a«  hw»dll»5  for  oth«r«.     If  sach  booia  wsrs  kapt  and  th«»»  it»H»  wara 
ia  fact  paid  as  »o»  claiawd,  «hy  w^ro  th«y  aot  produc**  in  corrobomtloa 
of  thio  elaiK,  or  th^ir  aManea  *»plaiaad,   partioularly  ^«»  th^  3«aui»a- 
B9«o  of  «»«»•  r»c«ipt«  w«ra  put  in  ^uastioat  .    . -O 


Aoiin  in  1906,  yoara  aft^r  th«a«  it«M  »«r«  paid,  if  th«y  w»r« 
•var  paid,  Staloy  cattaad  a  atataaoat  to  ba  sads  of  Mnayv  paid  to  Md 
axpaadad  for  Kr«.  0!»«t».     It  colors  tho  period  tram  »arly  la  \m  to 


17. 

•twe  tl»9  in  1906.     It  »As  svldently  maids  for  thf  purw?'*  of  ?raeart^ 
*  Wioket  r»e«lpt  trem  Mr*.  Owsns,  for  th«  Itww  th9r«ln  ccBt*in«d,   tot 
\   *i  the  kottoK  apr«.tr  the  werds,  "INealtrsd  Ih-?  abov^  aseuatg.     M.  J.  0w9a^.» 
md  it  v%»  intro<tue»d  In  widence  1»y  appslli^t*  as  baing  ;*  g«»uin«  r^- 
aelnt   fro«  Br«.  O-ra*.     It  ccntaln*  .1  Ixrs*  mi»V»r  of  itwa  v*ryins  i« 
tmcmt   rro9  $?0  to  ^00,  soa*  of  f*i*  ars  «vidi«i«di  by  othsr  r«e9i?t8 
«iii  «>fiKi  that  Hf'?  not.     A  8ioi<orU?  ©f  th9S9  it«w»  «o  not  9«j09d  $50  •*8>» 
y«t  t»J«s«  t«o  cont«at<»a  it^sasi  ?athau^  they  ars  for  substantial  otHM 
ar«  not   included  in  thJit  »t*t-««it,  ami  ao  s^^Mation  of  thair  omiMioa 
\    io  aads.     »»«  g«»ain»a*«9  of  th-s  signature  "M.  J.  Owotw"  *t  th«  bottom 
of  thia  BtAt-raant  ie  ntt«srtion»d  by  ippslla**  a»d  th«  Cteurt,   foUa»i&S 
\  ths  findinfa  of  th-  Ibstir,   ^oun4  it  w*s  not  hsr  oigiatur*.    il«i^rdl«o« 
•f  irttoihor  th9  aifD«tur«  is  gsmiiii'J  or  not,  th«  eontants  of  thi« 
atat<w«nt  so  prajwrsd  and  lntrodue9d  in  «vid*nc>^  by  him  is  camnatwit 
•vidmod  aig^Onst  his  in  th«  nftturs  of  nn  ad?Bi««lon  a?*in9t  int»r?ist, 
•ad  tanda  to  <*ow  that  th*  two  !*«««  in  cjuaation  w^r^j  not  paid  r»-9  now 
eiUMd. 

thara  is  -it ill  ^aothir  eircttwataneo  worthy  of  nota  in  thia 
eonnaction,  »«d  that  ia  thi»,   if  thasa  r*©aipta  ara  g«ttina  and  th^aa 
liana  w^ra  pai,.  as  cl%i«ad,  Wfi  v.-  i-    ri^m  cradit  in  hia  ^counting  for 
tha  $1000  loan  mada  to  John  0»»OBe,  Mra.  O»floa  would  h**a  b^wn  in  hia 


cX 


I 


IS. 
4aVt  for  a  »flry  con9l4«ribl«»    *mo;»jt  x^ny  ywre  Ixifero  htr  dsath,     Y«;t 
h9  costinuid  to  aMi4  har  «on97<i  «n<i  alIo»«d  h<ir  to  chaeic  in  hi3  ntwM 
&<^iast  hie  3«8aunt,    mi   9T9n  aftor  *  eontvrvater  had,  b««Q  -ippototsd 
for  h«r,  h«  paid  to  hi*  $129»70  for  h«r.     fh^rt*  i?  no  3ttgg9J»tiott  frois 
his  thmt  9uoh  pA7«9Bt<i  ««r«  iBtamdAii  ik»  ehAritl9«  or  lo^ws  laad  i»«  e9r» 
talalx  cannot  prAMM  fc*  «im  ii^noraai  of  th4  r««4l  condition  of  th« 
account  WC««an  th««.     Hi9  «etiott«  spv^  load«r  a<;%in<ft  th**  v.'illdity 
of  thaso  el«tiM9  '*»»i  r«««l?t«  th«»  hi«  words  9^*k  for  tt^  ^Ir  ,^4nuin«n'»9« . 
T«  h4T9  car«?ttllf  4x«Bia«4  ?sBi  oonsidflrad  *ll  th-*  coiRjsflt'snt  «viii9ne9  in 
this  roeord  on  this  <)ubj3et  and  ar<»  forSsS  to  th9  eoitelusion  that  th9 
Circuit  Court  »a«  }u«tifi4d  in  holding  ti>:it  th«SA  t-?ro  clalasi  ^wd  th« 
rceslptd  by   thich  ttisy  -ir*  eupF-o««d  to   bo  <»vidflKC9c;   ar-*  atniriooa. 

Appoll-uits  f«rth«r  urge  that  th»  findiai;'?  of  th^  Court  that  th^ 
•i^^Mitara  "W.  J.  0»9fi«*  folIo^ilBg:  th-j  words  "Hscoivad  th«  diboYa  oinouBt^" 
«t  th«  hottos  of  th4  siat«A«it  of  Itaau  p^ii  from  li^  to  l^>6  is  not 
hor  gtnuiaa  tisutLtur*  i«  not  «upiport<»d  by  th?  wai^t  of  th4  Dvidaneo. 
tJndfsr  th9  ml«  alr9<*dy  anaoitnecd  aad  9tt99ort<id  by  th«  Court  in  SS2JL* 
yright  and  Rudiy  t.  MeBwmd-i.   ^urr^^  wi  do  not  f *«!  WArrdOitsd  In  hold- 
lag  thdt  th«    finding  of  th«  Court  la  thlR  jMirtioular  was  aot  ]»atifi4d. 

A«  to  th«  irror*  ^••ifqnod  by  4pp«ill«»t,  th*  Judginant  o^  th9 
Circuit  Court  smat  b^   ^ffir*sd. 


c^ 


c 


19. 

a««l3»ed  Qina  cross  errors.  Tho  first  4*- that 

A 

th«  Circuit  Court  ^ould  hAva  fotmd  th«t  th«  atonay  'vas  ratainad  by 
Stalay  at  Mrs.  0««ii8»  sxprsst  rs<)tt9et.     I!lil9  Utg  flnulKg  uf   Uib  Cuui'fc- 

t>n«  f<n.nr     r  tftlniii   Hill  luailil   III!   Ill  t  thanrt      Th9  second  Mud.  third 
that  tha  Court  did  not  ohargEe  th«  St»l«y  "JstatJi  irith  int'^rsst  on  all 
tho  funds  «hlle  tha  s-uas  ^ara  in  his  hands. 

We  »<9  aw  Are  of  no  ruls  r««iairing  a  trustas  to  account  for  j«jy 
iatsr-ast  <m  a.  trueVHimd  93EC»pt  such/as  h^  rscaivss  tharafrom,  ayan 
atiara  he  ini»gl<»5  t»ie  trust  fu^jj^jrlth  hie  o*n^   providad  h«  always  has  at 
his  coaaaad  funds  with  rtvlch  to  rsspond  to>skii  Isgal  deraande .     Sstata  of 
SchofiQld  S9   III .  J)l>;'    Msak  ate,   vs.  Allison  at  al  6?  Ill  .46. 
lUyar  v.   KcCrHJcwi  gib  111,      bbl,    584. 

Tha  fourth  4*  that  a  eradit  of  $&00  vae  arronaouely  «llov9d 


appalljjtts  upon  tha  avidonca  of  a.  dr^ft   for  that  asiount  d^tsd  Dsesabsr 

29^  I890.     Ths  draft  referred  to  was  oaa  of  th3  Laomi  Bank  pay^bla  to 

■rs.  Owens  and  andereed  by  h«r^  bat  there  i»  nothing  in  th^  record  in 

«ay  way  connecting  Staley  or  tha  funds  of  Vrs.  Owans  ia  his  hands  with 

it  ,  or  to  sho?  froc  «li«t  eouree  it  was  recaivad. 

Tha   fifth  A*- that  a  eradit  of  $600  was  allowed  appellant-;  upon 

the  strength  of  a  letter  dated  May  I3,  1889 .     Ihe  latter  in   cjuostion  was 

one  written  by  Daniel   Staley  to    301119  nephew  and  is  as   follorvs:- 


X: 


sc. 


L*«)-r.i,   «^y   13,    I6i 


lH'*r  !«!>>> ^wr- 


To«  »ill    find   "mcl  y»»i   a  tJraft  on 
^t .  L<nil«  for  |6oO  «8  your  aoth-^r  dirflfft^d.     I  smj-I 
TurplJi  «•»  ^t  Springfield  to-d%y  -vid  s^+tl^d  vtr>  for 
at«  l^d.      I   l<»t  hla  k!t49  $lSO0  -wd    I  .ion't   thinly   I 
will  hivn  *r.y  trouble  to  loan  thn  b-il^tnts.   x  t  s  •. 


It  •««  intn>dne«i  by  ■t*''^***  for  tt)>)  9ur]pos9  af  sho«ln^  thd  faet  tf)At 
Stalay  h»d  r<»eeiv«dl  th*  ?ro«*9<J«  of  th-*  «.*l«  of  Lwrt  t^«t  day  «onm»- 


■atod  -Ad  tfcut.  he  ewii<M9lst4d  lounio^  the  »<t!M,  th'tt  fiMt  eiklRi  ri5*<ir- 


< 


I     tb.«r~^.^n-i  ,i^.t   -itpr-u  tin,i  tu  8h»»  thjit  tf;^^iw««y  aiN>t  eaao  oiiit  ofS? 


f t»A-JttfiSitM-i 


ri»cori  t'.rtfiinr  in  th»»  l<^)ikt  4t5X'>'»  ^qymp^ri.  thf  ^4ndin<r  of  th9 


Clrouit  Court   th.*t   '=«it>»*r 


of  cro«r.'   flrrcr=>   or  th 


'(felJftSstsBt  «»i49nce  in  th» 


min'tlonfld  io  th«  fourth  aselt^iiRont 


a  t'^i   flf^i   asaigifpxtnt    af   cnn'^ 


•rroro  should  b«    tllo^-»d  %%  a  qr^it  Ib  •tiitbig  this  *ceo-.i«t. 


fh*  sirtl^  iK  th*t  *  er-^oit  of  $l&00  «««  'jrronaottftly  «iliov«l 
JMppalt  jit     it<t\  a  f»4yft«nt  of  a  oiori^i^  on  ths  ro«l  •»!**«  sold  in  1889 


for  a  eottsidoratlMl  of  %A16Q,    *o  think  t>i»  ypoof  tallf  'Hkmmi*  ihtkt 


£1. 


I 


^, 


< 


I 


<, 


1h«  m<ifiath  Ai^th^t  ths  •▼i.danea  of  D«ii'»l  StU^y  should  *»»»« 
k««n  ait«ludf»j  ^?rce'>t  ■>*  <»n  th«  sam^  «uBO»iBt«d  to  tamig^lons  *T*i««t  in- 
ters st. 

Stt/tlay  w*.u  i^«t  >♦  conp^ttnt  witnaa^/'lhxM^  own  buhxlf  <»xc«>]>t   tn 
ao  f*r  as  the  •xc»9tlon»\to  S'^ction  9^of  Ch49t%r  SI  R.S.    i^pli^^n.     fhath^r 
any  of  his  tastimony  wa«  ia^^^rjsrfly  tdmittad  is,  how^v^r,    in  our  vi9« 
of  th«  c«A»«  wholly  iT'vit^riHl.    forXho   r^*9on  that  tharg   in  nothin?  irf   tt 
thit  ATvp^u'^ntly  WJM  c^*id9r«ci  fcy  or  had^^njr  *»'»i^it  with,  th-*  Court  to 

tho    liBtriMtt.t     J.      ^>i:J-^ll0'>«. 

Th«  biath   mi  lut^fli  cross  «rror  awsigasd  Js  that  tha  d8Cr«»  did 

not    r'»-ulP'»      .-.n*'}t»aR    tj     «*'•    tlOj,'^-4K.77.        ?»■   -r«    *>-»•    »-'.-^     »-»<;.  I. i-.r.R -•»    to 

J   varroint  »uth  «  finding. 

For  the  rsason*  ji*.*!*  th«  flijcrfts  of  th«  Clrcait  Court   i»  affinR- 
•4  in  oil  r«i^peet<,  exempt  xn  to  th^  ert^it  of  $tiCiO  allovsd  ac  of  DMsa- 
tosr  22,   lago,   aad  th*  cr»4it  of  $600  allowed  *3  of  »*y  13,   1889^  Ml  tt 
iJknuBUMvn^  '^  to  tho*^  two  flR^iHE*  ^>^^  Vn9  sjtut4  is  rftflsaadoA  to  tha 
Cireuit  Court  with  dir'Mtlon*  ts  ant^r  a  dftcr*!*  in   J.1  r^atjacts  th*  saaa 


*«  ths  forR.»r  dacr-*^^   ^«c*pt  a.*  to  tho  t^o  ersait' 


.jn;i.    Mo>i   ^h:.n 


b«  dii»llo<*«d.     AffjrBMid  ia  part    uii  r^var^ad  in  p  trl    ino  r- 


fith 


SuB^   it..*    uai^ 


Appellee « 

\- 

CIcvclaxk  «  Clnoianlitlt  Chlcti^o 
C:  at.Loiilo  l.ailvray  Company* 


October  ^: 


An^wlltunt* 


\ 


\ 


GK  AVES  J« 


^V., 


1014 


•        A?? 


PPE/X  FECai  Tj;t   CEICUIT  COURT 
OP  COLE^  COUMTX. 


/" 


This  Is  on  appeal  ft^om  Uie  juAtfReiii  of  the  Clr- 
euit  Court  qt  Coleo  county  for  OlOOtOO  as^lnst  appftlloat, 

7  he  euit  «riui  ori^bmlly  in  vawi  but  %ras  ch  nged 
liy  leave  pjT  Court  to  cuKERnqpnit  before  judgment* 

'itlM  aeol^tratioKD  ftS  ewenfledl  totides  ftppoUee's  rl^t 
to  recover  on.  a  filure  of  appellroit  to  porj^orsa  its  conteract 
with  appellee  to  fumi«(h  him  by  a  certain  tiiae  a  car  of  s;>oci* 
fied  dinensiont  in  viiicli  to  aiiip  hoge  fron  MattoQa*  Illinois* 
to  Xndi;  itfipolist  Indiana*      7  be  case  Vras  tried  by  a  ivtff  nnd 
resulted  in  c  verdict  for  ai^pellee  en  ivhiidi  the  jud^ient  appeal* 
•d  ermk  wat  b&eed* 

Ajp^ellant  hue  as^^ued  three  reascoui  only    «hy  the 
judgs^ent  itfiould  be  reveraed*     First,  that  the  verdict  was  xnan'- 
iter  tly  aQalnet  the  freight  of  the  evidences  Soco3id«  that  th« 
Court  refused  s«r?ral  sf^c^lcs  ii-ustructioois  requested  by  appell* 
antf  ixid  T  hird^  Uaxt  b;/  Uie  Interstate  <  cncnwrce  Lav  t^ie  Aontraet 
sued  en  was  void* 

we  have  carefully  read  tlie  evitlUmce  offered  by 
the  respective  parties »  and  viMle  it  is  confliotino  %n  ooEie 
reepeeis«  we  fool  Uuit  tlie  Jury  vioB  varrontod  in  reachin(s  the 
verdlet  retximed*       Cortainly  the  verdict  was  not  so  m;  jiifostly 
ccntrory  to  the  weiclit  of  ti-^e  evidence  as  to  wnrrant  thin  court 
in  settinc  it  aside  for  that  reason* 

"The  refused  instructions  ccn^lained  of  vers  fran- 
•d  on  tlie  theory  that  the  issue  being  tried  ^mB  whether  appell' 
ant  estoroieea  due  dili^^onee  to  fumii^  the  cor  ordered  v/ithin 
a  reascnable  tins*  Ho  such  issue  vms  before  the  jury*  T  lie  sole 
basis  of  appellee's  clalD  v^a  a  conti^act  to  fu]n:xii^  a  certain 
kind  of  cor  by  a  certain  tixae*     If  appellant  Dade  the  contract 


K  .i-'.,>,.j..ii-i  ;'.J^v.v 


"•:.V    \'  ,•    '  /■i/VitL 


-r:i'4.:.«*>i-''r'v--: 


'  •'•*.'.* 


,/^.,:>.,  ,  U..^^;,j^,      ...E>,; 


.v.-.-';;   ;  ,,<;■.*■; i^.''. 


.'ji/iiia'ii: 


I 


eh&r^adf  and  the  wane  ma  vallAt  it  wma  its  duty  to  perfos^ 
It  a»  nafle.     t\'  lilac  In  this,  Uie  law  holds  it  liable  to  roo:x5nd 
In  Oaoaees  fop  such  failure,      l7lT©th©r  it  dlllcontly  attei  ptod 
to  porf«ra  tJie  contract  obp  f^cthor  It  fumlaihod  the  coar*  In  queo- 
tloa  vlthin  a  recuKm&bXe  tisie  Is  i»bolly  IdaaterlQl*  "The  Instruc- 
tions coeq;>l&lned  of  were  properly  refused* 

,  T  here  is  one  concluslv©  reasjon    wby  the  cojiten- 

/tlon  tt)Bt  the  ccmtract  suDcl  on  is  rold  xix:.&gx  tlic  mteratate  Com- 
iioree  Lew  cantiot  prevmUL  ita?©. 

It  aov/bar©  «pp^  :{»8  tliat  tlio  question  of  Uic  valid- 
ity of  this  contxniot  mis  pdPeadnted  to  the  trial  ccnirt  during 
tlie  trl  1  of  Uie  case.    On  tlje  contrary  it  s^ppeorn  that  tte 
counsel  v/ho  tried  tlie  case  i:i  tho  Circuit  CouSr^  did  oo  on  the 
tboory  tlmt«  if  the  contract  vttfl  m&Aia,  it  was  a  valid  one* 
"^    e  declrj!^ti<m  was  skodb  demurred  to; the  plea  was  the  ceaeral 
issue*     r  ho  evidoxtee  offerod  by  appellee  of  the  aaklti^  of  the  " 
contract  iiras  not  objocted  to;  appellant  offered  ovidemoe  tend* 
Ing  to  shov  klodt  the  contract  vob  not  isiade*  and  some  of  the 
instructions  vliloh  appellant  asked  t!ie  Court  to  give  ^ere  dravii 
on  the  theory  that  th?*  qiuestloa  for  the  Jury  to  detercila©  vas 
vhether  the  contract  sued  on  vas  in  fact  nade*     T  he  first  qio«> 
tlon  for  a  ncnr  trial  ocntuined  notlilxiG  involving  this  que^stlon* 
Afterwards,  appar^atly  after  new  oounsel  ccaao  into  the  case, 
e  new  notion  for  a  new  trial  vas  filed  in  uhich  it  was  asai^* 
ed  as  a  reacon  ^f/hy  it  should  be  Grunted,  that  the  court  en-'cd 
in  Qdmitting  evld£moe  of  the  contract  In  i|uesticai,  bocuuse  it 
vas  unlawful*      T  bo  evidence  cocs^lained  of  havino  heen  admit- 
ted '  ithout  objection,  the  ta»ial  court  properly  denied  the  notion* 
The  question  of  the  tavrulldity  of  this  eontJEVtCt  is  evide«itly 
an  aftertliouf^t*      A  painty  irtio  is  partieipatlnG  la  tise  trial, 
and  vho  cclioly  sits  by  and  hears  incompo  ont  ef idence  Introduced 
without  interposins  «ay  objection  tr.^:*eto,  cioi  not  afterc;ards, 
eitl-^r  on  noti<m  for  new  trial  or  on  appeal  be  heard  to  cociplain 
that  it  vaa  adoitted*     Lechleiter  v*  Drocltl  17  111*  App*  490. 
:;-;ngder  v*  LaFruinboise  1  111*   (  Breose)  ^^43*     lierchants  Despatch 
a^.  tiO,  v>  Jeftgtinn;;!  tat  id,  r9  i^^  15^. 


Deltricl:  v»  Waiarctt  i90  HI.  115.    i;onsoci  v,  lie,  curloy  140  ill. 
020, 

Finding  np  rcfvorslble  error  in  the  reoorA«  the  judg- 
ment of  t4ie  Circuit  Court  Is  nf firmed. 

Jlidgmont  af  f  irr>od« 


in 


FILFD 


/ 


^ 


^^ 


crarPBAL  to.  6334 


,0*^;/-  ^^''^' 


fira  iMi»*  and  Qtfl«  of 
OOSTSLLO  IBOnSRS, 


AC?»I»  50.    \ 


T^-iintiK/c  ia  Srrwr/) 


Ortki^^ie     4. 


«8K»  TO  WS  CIKUI?  CCOST 
of  lloaltri«  County. 


&  Cttlt  ut  «»«aii^it  «%9  iMkjpB  ¥t  d«f<mdeiiii9  ia  error  af^%la9t 


Itltintlff*  In  •rror  Ja\tM  Cirsalt  Co«rt  of  Wmltrii  Ooanij  to  r«fto»nr 
«<ni|^«B««tlo«  for  r«iir3Mt^c<M»s%nietion  wark,  n^mnoAd  tBid«r  •»  <»mtr%et 


eon«iet9di  of  <««  coast  ia  <Hhieh  ih*  eoat  Ast  r»Ii9d  fm  is  «at  oat  J^  hn^^s 
»«rb*.    Aft'ir  th^  v-^rai*!  and  WforwA^ep  ju  .i^vvitj  t<io  4%d4itiaAAi 

\  / 

I    eaunti  «9r9  fll^^.    YK4  first  a«^lti«iMil  etHoit  dsel^u^  for  aoasjr  da^ 

I 

I    iiyoB  «l  aetMOBt  «t-*  -■    —^.     *^^  ""^^oftd  w»»  fur  *<MPJt  do««  «fMl  isat-.ria.li9 


'    rttmi#!<^.     In  eomietl^  with  ^^  «4dltiQ»»l  eswit*  not  169  «a»  scivwi 
I  t!v*t  sl^intiff*  f»ll*l  (m  th*  Cflntrkot  »«t  out  ia  th4  original  d^eXan- 

tma  r'i.i^a.     T?4g  -nf -liUiiiaii  1  filnit  ■>ijw  ^ln^a.    j^i?»t,  *h<»  g4B«r«l  i««tw»; 
•«««i^,  th*t  f.   P.  lcDMWtt??s  '•^tJ  h^  b<««i  th*  ^B<ri»'»^r  on  ♦>•»  rrvjni 

ia   eH*rgi9  of    t^■^    'orV    '"vr    .■-•■'■'.fi  ■  v.-,t        o;,!    y^'O       ■■.■■.    'l,..-    •.   r:-r.i>-    -?  •  ■  ^:-- k\'»H 


I 


2. 

ano  a  flnikl  Mtiatt^  of  th»  «ork  <ia«w,  t>»d  ao  anthorlty  to  aifclw  mOt 

fio»l  <i4ttlBia«-  third,  th*t  ScSwMiii^  «t9  aot  ajipolAlAdI  fcy  A.  C.  Cunftias- 

IMW,  th«  «l>l»f  MglMAr  of  d#f»»dattt«  as  hi»  *s<»»*  ««•  ?!*©«!  in  ^atrs» 

of  th*»  wortt  with  Authority  ta  ilr^e*.  hm  it  *h©«14  V»  doas;   fourth,  that 

Ifcltoncuf^.  «i    not  ^t»9rif<sd  t«  isnk*  ^  fisal  AatiflEtt?  *>?  th<  work  doaa 

anJ  tttttt  ?)«  >«aA»  no  ««tta(%t4»  int««iftg  it  ta  ^  %  fi*^  t^Mtrnta,  fuut 

th«t  Ift  i»%kins  *^«  '•stiiwkt'i  h*  did  «*!t»  h«  Ra49  *  wisstnlta   ia  t^-  ftwauot 

•f  »o«  Actually  d<»<»,  »  dwwiTiijr  to  ^i«  i^**  •**  awstainfld;    fif«?,  thtt 

■sSmooi^  h«4  BO  Hothority  to  a»ito  »  fi»al  »Mit^;ito,  a&j  th»t  th9  <»s^»» 

toMo«  o*tlK%t«  ho  iid  «a3c»  «ft9  fT«««IN»l'!Oit;  sixtb,  tNit  lloS9Roa#  s^o 

ttot  ituthori;od  to  amkn  «  fiiEki  ««tla(»t«,  t^at  t^»  ostifflftt*  ho  4Ui  «»*• 

tMM  BOt  aaio  90  o  fiBitil  oftttanto  tiyott  tho  authority  of  Oxunin-^aat^  asd 

tti^t  it  «a«  ««4«  ky  XeSHKHi^  to  9Uful  dS3ro<p>r!t  of  duty;  oinr^tti, 

o"t  off  «ith  bill  of  p^rtloulnr*.     Ofirts  af  fifth  and  sixth  «sl«<is  •wjw 

strifeAtt  ^fl  (iar»iu«*j?».  j  ?h*  s««09  "^-lia  triod  by  jT  Jury  whi(*  rot»m«l  a 

oordiet  for  tho  ?»Uintiff*  for  $11^^.^^:    A  r«sittittMr  |l?l.9&  »** 

filod  by  ipl^intiffo  txti  Jtt4g?*3at  ^^rm^n^  «^il3*«t  dofmdanta  for 

$11,318.65  *M«;b  L»»slu4«!i  iat^/fst  fro*  «is  daloSh?  rortlict  »*»  foMul. 

To  raoorwi  'his  JudgMnt/^  dofmdiMitst  1m»1o»  ha»o  oWSmt  this  writ 
•f  orror.  \ 


^Vw 


h-^7 


-T-     1^9   iitridbinw  dt»fllo»W  t>>^t  "*i-w»  »*>«*  «a  ttis 

94  It  9«»  ia  chTgn  »f  oB<9  9.  0.  Turner  a«  assistant  miglaosr 
jte  th«  Mplay  of  ^ilatAtiffi  Ab  nrrar.     Shortly  th«r9»ft«r  M  Isft  tfe« 
Job  ^i  T.  *».  Ilc!toa9«sfi  aiM|tfe*r  a»«i»t«at  -sngte^nr,  «*«  ?!««*!  in  A»f^ 
that  fro«  sonth  to  a«ath  «*U9  th«  war*  9«>g»***»95  ?asn«r  *il«  h«  was 
la  tfmrg'^,  wntf  leltoaoMj^  ftf*  th«  rMt  of  tt>.9  \\ms  until  tit*  eotfi  «iU 


ee»pl4t«d.  ©r»ip«r«4  aia4  «»%Riitt«4  to  yXaintiffH  tr.  er.'^r  ■:^ at iBsates  of 
tha  »n(»tjat  of  ^rork  d«M,  ^lali  ««tS<»t«a  »»«r9  «e««9t«<i  «oi  Ji:Jind->Bti?  in 
-rrrrtv  w*r»  i>*id  th9  awHiat^  she«ni  *y  mm?s  <»9tiKit9«  te  b«  <!«»  tfcsai  ky 

A 

th«  t«m»  of  the  e9Rtr««t;  th<»t  tVi*  »er?  **«  eeiq»l«t«i  Abvtit  Cwearinr 
2£,  1912  Mid  «»»  «ft«nr«n  mmi^tf*.    fH^  eoatraet  a«ai$  ttthsr  ttiiaip 
?»>T&d«d  *tli«t  «f«B  •aa9l<»tikM  »»A  «««»^^a»99  af  thv  vork  (mtisr  «hi» 
coetraet,  a  final  i^tiscsit^  shAll  %9  ismM»d  f«r  th«  mam  «adt  «h«  t«B 
p«r  o*&t  prsviottslr  r^i«ia«tf^  ^id  in  fall.*    His  9Vld»a««  further  ah 
tl*»t  4*,ortly  trt«>r  0»««aib«r  e2  Wstta&iM^  jr9if%tM  ag>A  sabnitt^d  to  ^S^iniB- 
tiff*  iw  itrrnr  a  fi«>«l  «t«t<H«t9t  of  th^  9ork  d«Ni«  by  fm4  tfirf  MMtait  dw» 
>HfaftJI-mt.-t   iB  ■»i'njf;  tn-»^  this  ww  tfc#  qbIj  final  statwaftst  *iv»r  aub- 
Bitt9d  to  tb«B,  iMd  th»t  ««•«  tlAM  aft«r  t>ti»  fiaal  •tat'Mimt  was  sa^ 
•ltt«4  Cmaia^wB  vrot«  a  Ivtt'sr  in  t^i^  1^^  ^ald  *  x  r  ?c  Co^tvllo        / 


». 


4. 
Br«ih9r«  (i>f witait*  J  la  arraf)  h»v9  b(»«a  fvarmiiAo4  with  final  fisKTM 

It  Iw— ftr»t  *r:tr»Mi  t»itt  McDonou^  h»a  n©  authority  to  »;»3»  this 
A 

final  •t«taw«mt,  th^t  oadl^r  th^  eoai%rtke\  milj  C^mning^as  th«  t^iait  4B« 
giaMT  Mwtld  R>Alt«  it. 

7h9  eo^traet  emA^ia^  aman§  othar  thSa^s  ths  fslltmia^  provi* 
•i0n«f- 

1hi«««»r  in  thl»  smtmet  th?*  t«m  •a»gte«fltr»  is  «««d,  it  i« 
indsnteod  to  maam  th«  ^i«f  easitM^r  of  th*  r<»e«i«»r«^  or  hia  dti^y 
•<ith»ri«a<  agwta.    liAlt^d  lir  ^«  p%rti«ular  <iati«3  r^^MtiV'*!;  ia~ 
tn»t«4  t«  th«ii,»  atissstssjrsxjrxitirjrsrasrsitssritjrsjt 

•Ob  op  ^Wiit  th»  fir^t  iay  of  »ftdh  saeth^  daring  th«  ?rogr9»« 

•f  this  »ork,   fffl  g^tlfflitO  ^-^ll   »>  Wfcd<l  iiT  tha  ^gln^^r  «f  th« 

r«Utlv«  r«iu«  of  ti  -  jwrt  i,f  thf  sMii  4^»»  u^  to  9B«^  tim,  .^ad 

«p«B  lki«  Mrtlfle^id  of  th4  mo%ait  htia^  pMiimtsd  t«  th-*  ^r9|»er  of  fi«iAl 

•f  th*  ri««4iv«r*,  9sr  s^ah  disltarsinf  ^«ot  a*  th«  r9«*iv9r»  i»y  apMlnt, 

th<»  wtMWt  «f  «aid  9«tiw»t«,  IM-  A  r9taia9«  10^  aa«  l««i>  ^ravious  pAja****, 

•*»*ll  *•  ^nld  to  th*  eoBtrautor  oa  or  ab««t  th*  t««tl*»th  day  of  «?««» 

acmth  *t  th,  n-^r«t  di**ttr»|»g  affi«*.    ted  >rQ*id,>d  farther  th^t  ^^^ 

£ar.fV-4^4  ..^^  :^ff8^|.t^<;^  .Qi  th»  wsrk  .jg^:i^r  thi»  ft^tmet.    >  fi^^l   %^tlBv.t^ 

^^,H^  V^  Iff^ftM  f?r  ^?  fr^^,  ^c(  th9  t9a  ?«r  e«iit  ^nividasly  rst^iinsd, 
f»U  In  fuU.« 


•   TXirxrr    yr-Ti'-r'r 


rit?tyjf3rx»v 


■■■'T    ,.    -.i.  .        -A   ■■,''': 


^ 


■In  th«  fsir»J59i»s  »»i>eifi«*ticn;.   It  I*  and^ratood  ami  t»gp*«4 
Ui*l  t!5«  «hl«f  «ii«la««»r  of  th«  CkVmAi  Ballrd^d  1»  in  «h%rs5»  e?  »• 
wort,  iBd  h«  »»7  *??»oiat  "WW**  a(»»l«t«iiits  »•  h«  «»T  ««X«ctj  ^M9T»r 
«»•  8p<»«irieAtlon9  rsf-if  to  th-»  JadfjMDt  dir»etio»,  i»clslon,  a??rov*l 
•te.,  of  M  aBploy^ff  a?  tl»  IRiMafc  a8iUr&*4,  tti*y  ti-iali^i  to  •tniS 
■WkB  tb«t  th«  cMnf  «»|;te«»r  of  ga*  e>f  M*  asstatMta  is  lat^ndaA  and 
nif»rr«ii  ta.     fkm  dMlci^  of  th«  sMsf  saglaaar  rf^all  ba  fia-il  a*  to 
th«  Intwt  "ioi  JiMkaoli*!?  of  th»»»  s|»«eifi6»tiMi3.*  arssraarxi***       J 

f»  thiiix  th9  e<}atr!iet  nuat  ^  eoestrtMKi  tu  a»«m  t!;»t  Xtm 

^i«f  «n33ka«<»r  of  t^i»\»alsa«h  B**llr9«4  or  bis  -mt^arij^^^a  ^.g^t  or  :-taai3l.^ 

ant  rft^Ul  «ak<t  th^  si«»tlt»  4i&ti»ott«  of  th9  irovK  ioa*  «9  to  that  tis»  as4 

*l»<»  th«  final  -sstiaat*  «?>sfl\^»  «e«!!»l«rtiaarM^»«e'»9t«ftce  of  th^  «»tir» 

vorfc.     Th»»  ^j-trti^ft  «9  9fm*\T\x»4  (m^  <|©f*i  o«  th.*tsart  of  it  *ieh  a??>ii^ 

t«  motthly  »tata««t<,  ^hit^  tij»  i^iAsib^^et  9r9T«9»l7  9«f*  ahall  M  is^dA  tr 


l»M9»  of 


Iha  y.r.la^^r.  <i»d  «•  «aa  «9ii»Ml99  of  m»ye«i?ikl»  rsason  *#»?  thAl  |«*rt 
•f  it  ral'itin^  t-;  tM  fiaal'  ^jtiiante  K*'l^\th*»  eaetr«et  aorsly  i«*]^ 


I 


,  Citran  «  SKMPs  •tri«t/c«»«tr»ctiga,  partloalArly  3A.  fatfor  af  th*  v^elf 
«t;o  «ord*fl  thi  eOBtraot.     ^aintifr  in  «rror  al»o  auteittAd  to  th«»  Jury 
iQ  thl«  oata«  Inr  rlwi  99li<n)99  iwid  iMitntttiMM  ths  qa»attMS  uttAtlKir 
It  Dawj^  «»•  c»Ut7  9t  %  vilfttl  <iisr*^rdi  •f  diity  in  hAvlag  his  Mti* 


I 


-/ 


-\      '■■        v    .  -^ 


nat*  *e»  V..»t  «l»f«i*i«t9  te  •rp«r  fra4  p#rf&m«l  «»«  »*»*  ttsa»  ihoy 

vaty  in  «H^1rk  *y  M«  •!»*««»*  awr*  *etk  4«««  tfcsa  w**  ia  f«wt  da»«, 
attl««s  It  •»<(  hi*  •ittty  ^d  <"^«  ^^  »»t&at»i«.     S«8ni0a#  irtiis  th«  «9si»i* 
«ttt  mglat^m  m  this  ?ar41««l*r  i«%  *t  «t«  ♦  5  »9l»4»<,  «»»4 

r 


i^  Ws^'l'mi  V.  Sagfe^g.  fe'  IH.3?1  H  »»«  Hmli  ^at  s^«»  ?«.')irti»'» 

«a<i  th»*,   ie  *n     el  ion    it    \^«»   it  0€Md4  ©aly  Iw  iay^EU^wl   ^»r  frskafci.     %♦ 
^j    WtKHmt  «f  !»r«vinit  fr»a4  A»  ths  «»T54a|r  »f  tfca  final  «!>i4isat»  w«*  mi 

f    platollff»  la  9rror,    Ih*  «»r<ii«t  sf  tks  Jury  ^j^inst  «lAiatiff»  ia  srrsr 
•«•  A  fljidia^:  W!«t   it  ws«  not   fr«itet'jLl<!i*tly  ®*d*.     f»  ha»»  ttar»fttlly  *»««6i»»(l 
*ll  th«»  «vl4«Mtt  «ki  eaMant  a«iy  tfe«t  tfs*  yurdlst  i*  fiot  sa^yort?^  ky 

It  folltMTs  th%t  in  ^tMtrAlaSag  th*  Aamrrar  to  th#  fo«3Pt>;  ?l«ia 
aad  In  d«n«iit?  t» «  ostisn  sf  yl«tetifr««  ia  siror  for  «  y»nwiytory  ia- 


Atruetloik  %>••♦  ©Aurt  «oaRiU9d  no  MTor.     mat  ha»  !?•«»  «»idyd»«  4i<i- 

?0M»    of    th9    ^««   of    94t    off. 

\ 
of  th<iir  !»r$?u»«»t  OB  •  4i»«tti»siatt  of  th*  fsa-j/tlsm  df  th<»  e^rrsctaas'^  of 

thA  ruliiiftt  of  th9  soart  <9S  ^*>  'tMistl^t^  a»j  o««ltt«ion  of  9yiaene4. 
Th4  t«m»n»  in  this  r*»99««1:  ««Ksl«|a«4  of  3ir«  aocBsraaQ.     W9  h»iP4  «xa«il»«d 

thws  ■♦li  wiih  ctr*.    A  4i.*tns9%sm  ©rNiMWlt  ttf  th*M  would  1»  a  oaslss*  »»~ 

. '  \ 

^«sditar«  of  tJUM  aa4  9pm«  ^md  »o«ld  r^jtlrs  th«  r«it9mti<m  e>f  Htv 

^/'  \ 

•est  <»l«a«wt«r7  ralW^o^  fl^l4'«»e*,  th-s  aft^wctaia".  «'  s<w»  of  thn*  Is 
•hovn  by  i*iat  has/ «*ir9-»d7  b^'»n  5*i<J  -«£}  <»*  to\th»  VAlaneo  »^  think  th» 
•o«rt  «w  cl«/irty  rl^t.    «»•  as«t  critical  eon*ijH^*mtijB  9f  thsa  f*U» 


D 


Wi»  f  iret  siT«n  Instr^ttaa  «o«?l*ia»a  of  «»oa»«9«  th-»  ml« 
that  svid-Mfie*  th»t  «»«  aoott&t  of  »•*%  ssrtlfi^d  by  SeXtanoifti^  «»»  sr«at»r 

th««  that  actually  i»*rfo»»»d,  or  t»>*t  h#  »rr9A  to  «es»?tlng  or  Mj^trtlnfs 

•ortt,  «o«14  »ot  iiBT'**?!^  hj^  final  «  ti.'R^t's  far  fraad.     The  obj<)etl(»i 

ors»d  to  this  lB9tru«tl<»  -^  that  U  *««BB»f\tH»t  th«  «»tia*t»  mado  by 

KcDcmott^  la  A  rin%\  <;<ittl«iii^t  ^ithia  th^  n^ani&s  of  th9  ee>ntm«t.     j 

^1  !!>•  inttmctioa  i«  noy«nbJ'»ct  to  that  criticis^tv/lf  assiaws  bo  a»r» 
'  than  tho  pl*»  imditr'ii^Ql)  th«  *vld4aea  rs^snyS  to  was  adaittwd. 

Xvon  if  thi9  in«truetio«  coald  b^  eonstruod  a«  aowniag  tho 


'•Vv^ 


< 


i. 

dif<«danti4  in  «rror  sal  th»  n*c©Bd  and  fifth  ia«tractions  ?ti*3B  at 
tha  i«BXa»9»  of  aliiatiffn  in  *rror  woald  o^viats  any  hara  that  might 

ajj4  Mpeat-sdly  4lr»et  th'»  Jary  to  disro^rd  'yity  «?vr*»!!ion  in  th» 
tastntdtioBB  that  s««Md  te  1»  «»t  .^is^tia^tltra  of  fast. 

Itolth«f  d«i«  this  iaslrttctloa  «aa^&sBUS«  teat  tha  evidsafts 
thsrsin  rwfjirro^  t-s  v<*9  oot  to  l^**  <j«ai8ld«j«4  iy  th*  jury  sw:  eantandad, 
Wt  in  •ffwt  *ay«  t!uat  tlit*  •»id«nft«»  ^9a«  would  not  W  stuff i«&ont 
t«  a?t4bli«h  fr!W»4,     1**it  i'!  *  eorfwct  sIsktsawMst  5f  Xas?  av^  x^plivi 
to  tha  4vi(i<ttitftt  r«?«rT9d  td.     ^s^  ^t  ^d  v,  'Bnm\  ?l  Ili.I4£. 

1»v«  fact  if  trawf  th«t  daf4«4laat«  ia  *nror  h»>i  »«t  Satro- 
d«tt«d  aay  MitJsne*  to  ;Ao»  that  tH$  4iff«r«see  &at»»9a  KcDMioa^** 
«etlffie(t«  »«<i  th*t  aad«  ky  smk>  otfi9r  9a?:S»9«r*  «^s  4tt»  aolaly  to 
•rror  i»  e<^put*tio»  err  BsistAlt*  in  jadgsswait  h€«  itiaihiAZ  to  do  with  <*« 
eorre«tn«»«>  of  thi»  iiMtrttet ten .     If  <MrTap«  w^r*  j»a«  iR  KeDwaaag^^w 
flj!»l  «8ti»it«  it  »*»  for  «l»iatiffft  in  srror  to  sJrow  by  th*»  proof 
that  thiy  w^r*  fr»a«l!«l«ntly  aaA*,  ftot   f!«r  ilafsndanta  In  9rr?»r  1© 
l>r»v»  tli«t  they  »^«  ii«no9«»tly  wida.     FrewttJ  will  not  b»  7rr«»«»<»d 
frtKs  wmfi  ?r©of  of  »l»ta**. 

It  in  lastly  ars»4  %<;»lB9t  ^i«  iiMttrafiti^m  fhi*X  it  is  in  «<mi« 
flict  with  tiJo  inetraetloR*  sl^ss  at  thft  iastaaett  ©f  jiiaintiffa  la 
*rror,     Thera  ia  tta  such  etutfliet.    ?h«  tw  r»f«Pr«Mi  to  a«  s1*'?b  at 
th«  iAjrlasea  of  pliiisti^f  in  •arror  at^  %aa«d  en  a  «ilftil  &i9t9S^i  9f 
duty  by  leDonou^.     that  Qa^stloa  i»  set  l9ivol«^»d  ia  th»  on«  eoa^laiaxd 
of,     ]B»»i<io8  th*t,  "WMi  if  %  5orr»«t  io»truciio»  i5l»«Bi  *t  th«  iastAae^ 
•f  ior»ad<ant«  in  «rr*>r  i«  in  ««m flict  with  incorroct  on«»  fi»«n  at  th^ 
ia«tan««  of  pl'»intiffii  in  *rr«>r,   it  rsuld  eot  ht  :♦  if^tt^r  o*  vvMch  th»y 


in  sukstvae*  thftt  fniad  is  n«*r9r  ^^siMMd  Md  that  «l»«9  a»j 
trmeskCtlciB  i»  •qually  es9«bl4  of  tvo  eo»«traetiott»,  «I9  tb^t 
it  «»•  hoiMst  «a<i  ofl)«  th«t  it  «»4  dli^<m«»t,   it  «ill  W  pr9««m»(l 
to  to  heiM«t .     l^^iJwtigAriaotra^iS!^  4to*pLitlB«, 

^fg>4(J   irt  5c»'rojtd»FTr'T[Hl^h  156  111. 

An  iastrae^i^Hi  «i  tli9  m»!fc9iir9  of  ^3a%^9  is 
al»o  cow^lainsd  of.     yiftiMiffa   in  <iypjar  ri-inj  it  4».tei.'i  b9- 
e*u«»9  it  a.s'jBftJiAth^t  th*  9»tl«««t4  BBs^fl  by  BcSonoa^  is  * 
final  •«tis«t^  ua4«r  £  fair  eceuttrastion  af  ths  ofmiratet; 


it  ««aufts^tlt.at  thi}  fisal  <t9tiaj%t«  «^owe  tbst  .?"4,M0  euVie  7%rds 


i  < 


of  fl.irth  had  b»«i  set^  bj  d«f«id*ats  in  -jrror;  i«CBi»'^  it  *«»»  t?»« 
Jury  Miat  daf  kiiauitk   la-wfaf  auiwiit  rec-ijylas  >*y  Tcr  1^,S5*  ««*!« 
yards  *s{i  %«e«a««  It  inf<>n«*  t>i«  Jury  timt  ^j^fwn-'trth  in  <yiwiy  w#r« 


«tititlsd  Ici  r»fti«»i»r  interest  as  s*ie*    a^iOuBt  as  »as>  ftMrfi*!  d(*«  thoa 
on  th«  coatract  avMi  on. 

Ihat  tt>i 
th<t  obJootlMM  ma49  to  th^^ 


^^ 


..h; 


10. 


Ih9\«<tia>*t9  a»d«  by  *»09n^»^h  <»*«  spinal  •»»tia»t«  l»^>*^1rair  eo«i* 

r'>srtr'iet  a**)*!!**  to  tM  s^ts^^.-tfoKTilaint  »bw1«  to  thi« 

Th*rs  «»:«  »9  soTitrsMwrsy  s»*r  «^*t  ths  fln«l  *9titnl.9  of  He- 
DoBoiii^  ^o«»«l  wa«f  th*  «(»»»%  ©f  T*3P**S«  of  «arth  ao>94d,  «»nl  tli*  euus'l 


t*vft   11  Wll   tt^fll*  'im-ummmMifi 


■IliB  aa';«a<. 


< 


tJ:9  do^anJmt^^  la  tH't^S"  ^tBt  *<leit  p«i#l»ia,*  ?aT  io^  aovteg 


]^y=«9r* 


^nr  i>nrTfi1Vntty  trw  huratia  FTfti'tVU'^fl}  ?ifi  r"*-*^ 


th^t  fm.iT'!  JtOL 


?hl»  eoBtrai^  «%»  la  vritteg  aa^  a  j^srsas  »ho  i»  93tltl»d  is 


rwcorar  an  s»ot«t  (a  ^  e^ 


iat«r»«t  th«r4fat  ^t  b  T'tf  c 


»  '»rttia«  i3  flotitlfld  to  racoir-r 


i^ffii^ei  OS  iiMitx  Aao«at  fraai  th4  ti)» 


Co.   V.   Q«aria»  2^4  HI  .360  S^^k  v.   Sh^irg^K^d  L^ttar  ?il»  Co.  ii?  lil  -3?^. 

1h«  «i|^th  i9stiru«\i«R  £i^^at  Mb«  inaUatft^  of  d«fwd(tntf  is 
eriti«U9d  for  nmmrvM  r*»»f»*f^i«  aowt  i»?«rtAat  of  «*j4<*  haw  b»4e 
ia  diapoaiac  «f  oyb]^^^^^"^  ^  otit4r  ln«tru9tioa* .    As  to  ths 


■/ 


11. 

biklMM*  of  Aueh  o)ij«stiiMi<»^   it  it  «i<»tt$^  to  «a7  that  th^  incirustlon  is 
nat  mt^jMt  to  th«a. 

?laiQtif?»  In  *!rror  ?r*»«mt«<J  to  th«  Court  thirty  iKstrueiioo^ . 
Of  tho*»  rsfwswd  th*  l*r^r  part  of  th«K  ^^r',  b-»3»d  on  a  jslscoiMttruft-tiMi 
I  of  th»  c«M)tra«t  a»d  '•»r»  prd]?«rly  r«f»»«d.     Thsra  ar«  a  tsv  of  th^ai  that 
8i^t  »«ll  h*rft  te«*a  .<jl"r?»R,  Vat  oa  »ra«is«tioa  of  thosw?  gi^aai  »»  find 
tb*t  «Xl  propor  'iro?o«ition«  isvol^-sd  in  th»«*  rsftstAti  »*r«  ^rsfl^stad 
to  t^-s  Jury  in  thaao  S5iv«9. 

It  i«  not  ^fjT  to  r>»f»«9  to  rnpvat  ^ropo%iXltm»  eontaino^ 
i  1b  inot  met  load  »lT9«bif  ^Ivss. 

/  It  i»  lA«tly  wrsjid  th*t  th*  Court  orr«S  in  4a»yin£  th#  iwtlatt 

of  i^niAtirfo  m  »rr«r  for  «  »w»  trial  %«kttod  aa  ii«»iy  diacosor^cj  -wi- 
A«aeo. 

B«fora  a  ».itio«  of  th»t  fih*raei»r  «««  prop^rjf  M  AlXosr*i  tJio 

I 

>*rty  orsiBC  it  »e«t  •ho»»  t>sat  bo  N*-!  ojtoreisoc!  dilissnc*  tu  find  oat; 

first,  *l«t  tfcvo  triM  f*«t«  !*ro  tJw»t  >l  »Ui  bo  coa^et-mt  sni  n^«»)*ar/ 

to  *sitAbl4»J.  by  his  proof  in  ori^r  that  th«  9r>urt  *n^  jury  sviy  V»  fully 

Mvisod  *«  to  tho  rwl  sorlts  of  tbo  e«witro»or«y;  tt«rt,  1*0  knows  th««o 

faeto;  soxt,  ^oro  tho  !»«r«os«  ^r^  *o  k»oit  tH-*  f««t«;  n^srt^  to  o%tAln 

tho  i»ro««ne«  of  !»a«h  fsrooKi  is  court  a*  witftoosos  at  tho  trial  or  to 
pnman  tJ>«ir  te^Kroitioas .     in  othor  itorAo  to  ^ow  tl>at  ho  h^io  dan*  all 


v.^ 


1?. 

\ 
tMn^ft  th*t  ^lli^fn«9  BS9«9«n»a  by  th^  "tiwiosird  of  «s  ifit*»r^3^«d  party 

•ill   «W!K9«t  way  |w  !»e»»9ftr^to  V«  doi*"  i«s  ord«r  ^at  Ju/CSs*  way  n^i 


h»  eaoBot  eow?>l%in,  m4  t>»*  crsrtV*!!!  l#^v«  >»*  •♦>»rf»  !!i^  lack  of 
dlligftn*-"*  »i*-i   pliee'l  hix.     ?•>«  duty  Vcywrwrelfto   *ufl^  ^ilijrwc*  Is  qb 
th»  party  hinftolf .     Sa  "-ay  .^-tli^pHf*  l*\tt»  oth^nj  If  htt  shoo^**!*^   but 
if  b«  do«e,  thair  •et«  ariyKia,     If  th^yVre  lBeoaj)©t<mt,  ear»l999  or 
iA<tol«Bt  tBd  f.-iil  tej  di^  w!»*t  t!t«»  1*»  r«cuiy?^  afcAll  b<?  ionn^  «»*  h« 
•uffara  by  r«ac,«rf  th^iraf^  h«  «tt»t  l»ftr  th»  losifs.     lhAt*»v*p  dilij^es 


.     IhAt* 


w»a  «ir9rciAe<i  fey  pl^lnvLTr  l.n  iirrar  te  difveoirsr  V«fors^  ^^d  to  prodaea 

it  th**  trial,   thti  4Tld9ne«  t.T>ay  wj**  tTUril.  .■nia  satarial  and  n»4'<»>  ^Vmif 

<»if  ^Timy  hmK  ni»'*ly  41«c<>»#»r34  imr  ehtfm  \y  ths  affidMrit  o?  c*»  Bajt^IjI 
A 

LaaAf   fil«<l  iu  aaweart  df  th^  sotiaa  for  *  nvr  tarlal.    4flSBW8S?l53r**"' 

*^M  affidavit  showi^Ahat  h»»  ».»s  Ui  j  ehi»f  el  yii  usiiftr  A.   0.  CmmiH^^M 

th«  ehlsf  9T»gln«*r  for  plfi^r.t^f  Ti.    L    ■!  >tuc.     Thwr**  ^  no  shtntiss  ft*i 

A 


b 


isnc*  in  the  «»««,  or  that  »*•  ^"sr  b«f©r9  th»  trial  advisad  i»ith  dttytmo 

te  find  out  ^i».\  4vi(i9»e«  ^vould  %•  «oa9«t9&t  or  a4«»««ary.     W/tvif^fi'  tui^aJLi  J 


V 


/    .^. 


r  ./ 


ly* 


h»  %adi  ehuTf*  of  •Marians  %f  ri4«vit«  mad  tli«  i»roAti«tl9ik  of  HltiiAa»<» 
for  ths  trl»l  of  t»i4  «*«»•  «  If  «  •.     «  X  T  x  thfti  h«  ^od«o<9d  ^sa 
«ftlst  trial  «»j  etttt*^  to  k4  ipr<»««Bt  stt  said  trial  all  witajA'ias  t*H«w 
«t  thai  tin*  ?22.  ^li9V^<i  «'(v  a«e»sst!Uf7  or  «tt^rial  s  x  x  *.     It  <ak  noi 
ril««a  t>mt  h4  prodite^i  '^t  tbs  trlftl  »ll  t}i<»  «jritii»t»«»  titftt  pluimlkf?* 
in  arror  or  thsir  attomay*  thim#t  n«r*>  mM»»ukPf.     IX  wm  mi^lisiwili 


f«rth»r 


4U£7«  lo  hi?  'fCfiuftiit  th 


j*t  Oft  th^  trial  o»fl  ?.  G.    *u!-re4r  V»stl- 


f isd  th&t  h«  h»d  aad*  e^ftala  *Besta-<S  Books*  th»t  «9r9  B-^t  pro^vutiuf  at 
lhj>  trial^  thit  h**  t'»l«'*tin^a  to  k  <ir*ft«w»«  la  th<»  af^'ic*  in  sJiich  ha 
hlMMlf  »»•  ehlaf  ol^srt  t*  baru  9*arc?»  aad»  in  that  affics  for  tho^s 


rMsrd  bodka.    fho  ftffJUUivlt  t«ll«  to  stats  «MtK«r  th*  r^edrd  ttooks 


•oia^.t  fcr  mr9  fsfflrt  or  sot.    "^  fir  "T  ^M  "f  j-T't^*;  -^'t-*"-  Ti-^t  -"-t 


*Mi,yT^  tv  ^fon  ftt  t*  T  ^riPl  "tnr  Tl*!?*  ff  tf*  "it^f^*  ^Hlt*y  »»--**"««■* 

fail^t^o  )iho»  h<M»  ihflf>9  bookQ  wstrn  coraprttsnl  or  n«c•^^~=^'*^y  avid^ne**^  or 
•hat  «vidanti:iry  nattsr  tms  9ackt&iti«d  i^  thorn.  I  THjt  Vi^'^'i  nrty  ni^t  hf-^v^ 
Waa^Mi^U.     T*  t' "^  TTfr*  ""♦!    '•*    -'■-»^<  fff^  %a«t  gwt  oat  in  tho  . 


14. 


Hi   Xa,%9%  u   et)  WW    >'i*t   tli'.l    imulij  Vw  yi'idwtad    it    ann<HiF  ^.MfciUi     Bo 


t<Wthat   »t 


fwrthar  ntat<wthat   »t  tV;*»  trial  It  tsrsn  4i*«l9«'>4  that  McDonoii^  elAlnsd 
t&  hAV*  aA<j«  sArtaia  orisinal  tii»li  B0t««  f<?<-  ero««->s;r<tl3a  »a(i  othor 
worlt,  Astf  tr^tttTMHi  t>i*«  to  thi  offlc«  of  *>>%  c>iA?«f  •«2lw»»r  Ijj  «hieh 
of  ilea  Laa*  «*»  e)ii<>f  oltn;  thAt  h»^  Laa*^  th«a  hAs  no  "r«A9dtt!i.bl« 
opportunity*  ty  h^vf  a  ««arc^  ««-i<i  for  ?acV.  baolts  ini4  514  aet  ra^ik**  » 
•ftaroh  for  th'%t».     It  l*-not  ahv^m  1l««  th«»«  ^okfl  at*  «i*t9rial  or  »*M 
t»»«y  *c>uld   =shti*  or  t!s*t   th^y  fe^¥«,  Dreaassd  '*!  tb^  nost  tri*!,  or  s}i*»t 
tho  fa«t«  «*r»  fro*  «Mi<b  hit  4'»»9l)«jl<»4  h9  41^  sot  hAv<i  «  r«4««»^l« 
•pportoaity.     1»  a*?^  ^y*  ia  fei*  »ffi<l«fit  that  h*  «ld  not  k»o»  ^»ri9 
Jifai  1.  JaBB95  afi4  RMTf  E.  k^nm*  «ftr«  imtll  aift^r  th'*  trial  or  th^it 
th«y  «ftr«  MuttariAl  «it»<i99<»9  or  '<ift«t  th«y  km^m  or  mtild  tft^itliy  io^  l>d& 


< 


kaov  All  aWat  th««  4Ba  i^i^t  thoy  kn»«  «»d  ».->ul4  t»stl^? 
I  Aiftlttlnj^^fl^*  J;«a»«  «a<i  A&MBfR^*!"*  «Nit«r-l%l  *it»*siS«'!  i%ad 

!   that  Uj*  r«««rda  »Bd  fisld  ay(«»  would  V»  eoa^wtaut  9»id«wie*,    in  tha 
i   «b<Mnc«  o?  ?ro*f  th»t  plMntlff«»  in  9f*»nr  '•a*  \h*lr  solicivor^  -^^^en 
'  iffMraet  of  th^  Axivisaea  awd  sli«r«abottta  of  th«a«  witB«8»oa,  >ook» 


lb. 
*nd  rtt(ir^9^  it  eawtot  b^  t^sl'!  tVst  <**t  th«»  wittw«i»»i»  «f¥«1*  t^atify 
to  ©r  th«  *ookii  *oal4  «*»««  1^  f5'»»ty  ^leeo**!**^  <»vid«ne«.    Tha  motl«a 
for  «  OB*  trt»l  »a?>  j>r»>?»rT.y  crvTr»l'^4. 

7Sftdirl^'-  no  r*V'»r«lW<»  «rror  in  th«  r««or4,  ths  ladSMaRt  of  ttt-s 
Cirsuit  Court  id  affir»<9d. 


I 


)   7     ; 


Genl.   llo.    9545 


/• 


'2^  /  '  )~H 

J 


A.jril  lerrn   1915   I 


The  people   of  the\J[tate   of 
Illinois, 

-uefendaAt   in  error 
-vs-  \ 

Imilio   i-^anutto  \ 

jt'l^.intiff   i^  error 


GilAVES  J. 


Agenda  Ho   6 

IT    OH"   SRiiOR   TO   THuJ   CIrlGUIT    COURT 
01-'    CHRIST  1AM    COUHTY 


Plaintiff  was   indicted,    tried   '^nd  convicted  upon   ten   ooui^ta 
for  selling  intoxicating  licuor  in  nnti-^aloon  territory,    ^n i   w?s   sen- 
tenced  to    pqy  Pi   fine   of    twenty   dollars   on   erjch   of    the   ten   counts   and   to 
pay  the   costs, 

I 

^K  He   prosecutes  tnis  ^7rit  of  error  and  asks  a  reversal   of   thnt 

Judgment  hec?mse   the  evidence   does  not    support  the   ver  ict  as  to   the 
number  of   snies  tiat   the  vitiry  found  him  guilty  of;    because  th«   court  g?»ve 
Improper  instructions  on  the  part  of  th  .  people  and  refuses     proper 
Instrudtions  offered  by  the  defeidant,    ^nd  "because^the  town   of  T^^ylorville 
was   voted  dry  by  women  votes  and  therefore   is  nci  dry  territory." 

The  only  evidence   offered   in   this  cnse   on   the  number  of   sales 
■ade  and   the   character  of    the  beverage    sold  was  produced  by  the  people. 
Ihe  jury  heard   that  evidejce   and   found  riim  guilty   of  having  made   ten 
■ales  of  intoxicating  liquor.      >/e  have   carefully  read  the  evidence.    If 
•mply   supports   the   ver.  ict. 

Only  part  of    the    instructions  given   in   f-'ct    only  part   of 
those   coraolained   of   are   abstracted.      It    is  well    settled   1-w  in    thi??   st^te 


tulings  of   the   trial   court  upon  instructions,   unless   ^11    the  given  in- 

A 

gtructiona  are   incorporated   in   the  abatract.   Peoplev. Weil  245. 
208-214,    ^iid  c^ses   there   cited  .  cOlure   v  Putnam   142   111.   ^ppl   497, 

Plsiiitiff  in  error  Hns  attempted   to  divorce   tlic  contention 
that   the   town  of  Taylorville   is  njt  dry  territory  because   the  proposition 
that   it   should    be   dry  w^a  carried  by  the  vote   of   the  women,    from   the 
ouestiunof   the  constitutionality   of    the    suffr-ge  act    hy  urging  that  the 


right   to    vote   on   that  proposition   is  not  within  theite^n^of   the   act, 
their  precise  point  being   that    "towns*   are  not  political    sub-divisions 
of   the   state, 

.«e  think  th»?t  ouestion  hns  been  clearly  settles  by  our  oup- 
reme  ^ourt  by  wuat  was  s^^id  in  the  cases  of  Scrawn  .▼,  Cza-mecl:i  264  111. 
305,    Jind  People   v,   Mc^ride   2  34   111.    146, 

As  we  understand  what  w^s  said   in  the   Czameo.ki   case   it 
amo\^ts   to   a  holding  that  women  may  now  vote   on  all   queatiS^ns  of  public 
policy,    concerning  which  there   i  s -*«rC  const itutional  prohibition,    and 
which  are   submitted  to   the  people    to  determine  by  popular  vote  under   the 
provision  of  acts  of  the  legislature,    because   as  to    such  Questions  the  will 
of  the  legislature   is  paramount.    In  other  words  that   the   suffra^je   ict   is 
broad  enoa.jh  to  permit  women  to    vote  on  all   ruestiona   except  those  where 
the  constitution  hag  prohibited   the  let^isl^ture   fron  actendins  to   them 
that  privilege. 


./hat  W9  8   said   in   the  McBride   case   seeras   to   settle   the 
proposition    cmat   in  passing   the   locol   option   ^ct,    including  the   right   to 
iubmit   to  popular  vote  what   whall  he  dry  territory,    the   legisl^itwre  were 
dealing  with  a   subject   concerning  which  the  powers  of    th^t  hody  were   in 
no  way   limited  by  constitation?»l  provisions,    and  v/ere    therefore,    supreme* 

The  judgment  of   the   Circuit  '^ourt   is   therefore   affirmed. 

Judgment  affirriied. 


7 


1 


-.^«^/-Vs^  f 


0 


..^ 


6367  AFHXL  T?n^,  1915  r  /  tgehda  lio.    21. 


JA    "T    A,.    JORDAH   AJH)   CHARtKfi    A. 


'•'  /  ?ritD  coir;rr. 

V,-..     -  i   i    F.DAH,    'T..    et   al  / 

n  tt-m^al    of    '•ttle  ?-•    .Jordan.  /  )  ^     ^ 

cSla^  *ay  Jordan    .    Jnae^   ^'lalne       /   )        ™.  COLOSTIH  D.  MTERP. 
Jordan,    Cenoth  !  ..   .ordan.      illiaa/     )  ^«4H^n» 

>oKinley   Jordan,    "oraer  Jordan,   bjf/       ■  ir«elding. 

/rank  Ti.idley,    :.ip  t?,uardlan  ^d     /        ) 
llt«a.  /  ; 


r.fAVgfi,   J.  Andr«w  Jordan  died  Jun«    i':,    1Q©1,    inteetate. 

H«  left  ^  widow  and  five  children.  e  was  at  Mn  death  porsesred 
of  880  aore»  of  fawa  la.d©.  a  hoaae  and  lot  in  tovn.  a  trivcant  l(5t 
in  Puburb  of  Chicago,  and  personal  property  to  the  value  of  pbout 
-20000.  "he  land  i»ae  incumbered  for  abo'ut  ;40.cnr;,  -^nd  t'.ere  Tsaa 
a  coneiderB^ble  amount  of  uneecurad   iodebtad^ness. 

In  liip   will  lie  oiv'iBd  hie   »or;«  James    ...    Jordan  and 
C^mrlea   a.   Jordan  as  hie  executors  and   gave  to   t;iem  riff   entire 
ePtate,    in   trift   for  certain  aoecifie^i  purposes.        e   also  pro- 
Tided  for  the  appoiutaeut  oT  ot  .er  truatees  to   carry  out   the 
trtiet   in  case  of   t'.e  death   of  th   »e    lep-ignated.        he   orovifione 
of   tne  will,    so   f -r  ar  4s^  ea-.^e  relate  to   the  'vuei^tl  jhp   ';ere  lu- 
TolTed,    are  a«  follows: 

•ftthi.      T'At  after  eaid  incusabr-incf^r  are     4<i   i" 


■sv;>a«=S: 


•'i-^ 


"2" 


full,    and  all   the  lienn  afialnet   eald  lands  s.'^all   hf^  fully 
paid   and  dlBO^mrged,  ay  eald   'Executors   sn&ll   continue   to 
P9  the   taxee   nnd   inpur^.noe   and  V:eep  up    th-^  reai9onn.ble  and 
n«o»«Rary  repairs  and  shall    t'.en  diride   the  inoozie   from 
said  lands  vhieh   t'ley  Phall   continue   to   rent  in  the  manner 
aforeraid,    aisoog  ay  children   snare  &nd   f  are   nlike,    and   la 
oass  of   the  death  of  any  one  of  :ay  eald   children,    the   f^aas 
to   ^e   ""id   to   tv.e  heire  or  in  caflp  of     minority,    to   the  left^l 
guardlnn  of  each  child   or  children  s^are  and  enare  alike    '    '    * 

•lath:    t    *    *    I   hare  advanced   contJiderar  le  morsey 
Mid  may  still   expend  sore   for  the  education  of  ay  ^randsoh 

rrip    'ordnn,    for  vhlch   I   hive  taien  his  priaispory  notes 
and  will   take  such  notes   for  f  <rther  adranoeaients,    and  it 
is  ay  «ill   t  at  he  pay  the   sa.'ae  to  ^  executors  and   that  in 
default  of  his     paying   the   eane  that  the  oaount  due  on  f>aA 
Botes   shall   be  deducted   froa  any  money  that  logty  ereutually 
go   to  his   father     illi^ua  .^ordan.    and   that   n^tb   Pa-ss   so   de- 
ducted,   shall  be  distributed   equally  asaong  all  ay  children. 
share   and   e  are   'ilike  and    in   c^ee  of   t  e death  of  a^ny   of 
ay  Paid   c>iildren  leaving  children  survlTlag  his,    thnt   t-ie 


■V"^ 


-3- 
children  of   puch  deoeaeed   pnrent,    rare  nnd   p'.are   alike.' 

It  was   not   until   after  A-rll    20,    1912,    that    the  del  tft 
of  the  eetate  w«re  finally  paid.      In   the  sieantiae  nnd  on     ebruary 
4,    1^12,    'illiais  n.    Jordan,    the   father  of      rris   /.    .Tord-^n  died 
leaTing  eight   children,    never  iiaving   reoeired,    n' d   never     avini; 
b    en   entitled    to    receive   :<,nythin|»   fpo-a    the   exrcutorp   of  hie 
father *p  eptnt»» 

n   ^pril  1,    I  SI  3,    t)ie  executors  &8   traeteee,    filed   their 
report   in  «hi<Ai   they  represented   th^t  all  debrs  ?and  obligations 
of  the  eetate  had  been  fully  paid  and   t-iat   they   ^^d   in   t  .eir 
hande   :  3207,07  which  they  asked   the  court   to  order  distributed. 
P         The  co'irt     ordered   the  distribution  of  thie  fund  nnd  luaong  other 
things  directed   that  three   items  due   the  eetste  araountirvg   tt)   tlie 
total   sua  of  J    2731.63   including  interest   to   the  date  of  t>!9  re- 
port  should  be  ci.afged   to    the  cliildren   of      illia'a      .    .  ordan,    de- 
o«ased,    jointly. 

One  of  t'ppe   ite::.s,   aJBOur.ting  to   '451.00   iiicluriing   in- 
terest,   was  n  debt  due   the  estate  by  '  illiam  '■•   Jordan  for  toney 
paid  by   vhe  executors  on  notee  ^Iven  by  hira  and   signed  by  t)je 
testatore  as   surety* 


>4- 

na tier  wam  for     1932. B7   Including   interest,    rhioh 
Orvi»   Jordan  ifHrCMi'the  estate   for  money  loaned    to   Mia   by   the 
tept'ator  and   naid  on  notep  he  nad   pii:ned   as   purety. 

Th«  olhsr  «aa  for    "347.50   including  intereRt*    for  -noney 
lent  by   the   trusted©   to   Nettie  I',    ."ord-m,    "tiloi  H'-y  vordftn,    "."^enoth 
L.    Jordan  and  Jaa«8   rl.   Jordan,    fo    r  o:    the  enildren  of  villiaa 
<A,    Jordaa  at  tlio   time  of  tii«   funeral  of   th«ir  father  for  whioh 
th«y  g^ve   to   the   trustees   their  joint   oroBissory  note. 

roa  the  decree  ordering  the  trustees  to  deduct  pro 
rata  the«e  three   iteese   froa  the  eharea  of  the  rentp  ?aul   profits 
ecoruing;  from  tlie   real   eetat«J   to    the  children  of     illiaa  -i, 
Jordan,    deceaited,    this   R-^^onl    i»  nroeeoutedl 

The  part  of  the  decree  particularly  referring  to  the 
firfit   and   aecoQ4  ^tesam  awntioned  is   «?   f3llow8; 

^The  court  further  finds  that  laader  the  will 
of  Andrew  Jordun,  deceased,  =ii^  construed  by  the  decree 
filed  In  this  eausf  at  the  ^  iX  I'jC-I  term,  that  the 
said  debt  of  ill  ia.T;  -v*  Jordan  unountinr;  to  the  eua  of 
v451*SD  and  the  debt  of  'rvie  /.  Jordan  ajsoonting  to 
the  SUB  of  ^193?.. d7,  vas  ^^^ade  a  charge  againet  l^e  in- 
tsrsst  of  the   eald  ^"illlara  ".    Jordan  in   t^e   estate  of 


eald    '.niirew  .'ordan,    deceaBed;    and   that  upon   t!te  deatii 
of     illlan  '  .    Jordan,    the   said  debt   of     tllia-   '  .    .'or- 
dan,   %nd   the  eald  deVt   of  Orrie      .    ^'ordan  b«»cas:e  a 
charge  upon   the  Interert   in  j»aid  estjitc,    of  t-e   c   il- 
dren  of  «illiasi  fJ.    Jordan,    and   should  be  deducted    fro« 
the  mlia.T9  of   rt?nte   and   prafite  accruing  from  said   er- 
tnte   to   tlie   p<*ld  children  of  '  llllas   h.    .'ordan,    ruid 
should  be   c  »    -e<]   ?ro    rate  against   the   Individual    Pharee 
of  eeid   children." 
"he  decree  of  April ,    ld04, referred  to   in  the   furef;oing 
quotation,    was   entered  in  a   iroeeedlng  brought   to   co   strue   this 
»lll.      The  portion  of  that  decree  particularly  referred   to   in  the 
decree  appealed   fro«  ie  «=>p   follove: 

•The  cou^t   further  fir.dp   tn-t  the  cor   lainar.te, 

trustee*,    ri&vp   etated^oif  a-count  between   John  'i.    Jordan, 

A 

Jaaee    A.    Jordan   and      illiaas   Jordan,    and    t'.at   t   ey   i.^vw 
stated  nn  «?ccount  of  pumR   due  tiie  estate   by  rrris  >'. 
Jordan,    of   BU'se    th    t   v'ill  bo  due   the   estate   fy      rvie      . 
Jordan  when  the  security  debt  of  t..e   ^-aid  rrvis    •%   •'or- 
dan is     aid,    arid   th^tt   eut^   account  of    "rcis   ■'»    Jordan 


-6- 
due  tD«  etitftte.    is  oha,rg«abIff  t«   Ctte  m^nm^re  of  tner«nts 
and  profit*  of    .le    father,      IHI^ur  t;.    .'orU  r^,    to    be    ;?tld 
out  of  hl»  miiAtm  befor«  ri«  shall   reofrlve  any  divleiion 
of  »uoJ«  «ii.sir«  of  t'e  T»ntP  ^rjd   '>ro4!it»» 
thm  d«cr«e  an^«ali^d  fro^i  «.tip  «T«M»rly  •rroo#a'!«   In  re- 
■p«ctto   iH«  tnr»e   Itrse   referred  to*        t   Ee«as«  to  ;  nve  been 
b!%c«4  oa  th«  «lfrt%k«i  theory  tJiat     llli^m  ft,   .idrdftn  ?md  nont 
veatcd   inter«Ki  la   th«  ««t«t«* 

Him  only  Interest  imder  the  will  raw  a  eontl^igent   life 
idte*9Cit  or  «f:tatc  ia  th#  Inaome  to  be  dpritr«#  fro»  rimting  the 
reHl   <?etattf«   after   the  debts  of  t)ie  estate  vere  fiil'y  -^Aldi    and 
he  died  before    ;he  debte  vere  i>aAd  and   the«efore  before  ric  had 
aay   interest   in  the  er>tate* 

'5'htle  by  the  terae  of  tae  will   tlie  expcutore  w«?re 
«ut/>nr\       '      c>    t'kp.    f •■  ■>       iny  Tsorteyp   wnidi    buo  ild  ooTse   into    t>!eir 
hands   for  '"llliaa  Sf«   Jordan  wi.areTer  ««««  he  owert   the   cet-^te  ne 
•ell    Tft   ti'ie  debt   due   the   estate   from  urTla      •    .  ji     u-,        o   direc- 
tion or  autnority  wae  ^lYen   t  leta   to  ejmrge  rne^  dehte    to  ^.ie  ?ieir«, 
or  to   t'^ite   it   fross  the  e  are  of  t!»«>  aetate   tttnt  '^-•^   '*tli'""    to 
t>iei&« 


I 


7. 
Vhe   contention   that    tfiedccree  of   /.pril    '.1'2,    15C4»    con- 
strued the  -^ill    to   atiAhorl^e   ruch  a  cour««   i?   vit\out   f  ur.datlon. 
.Vi-it    dr-crr-   ^>.thor\^   d    ■.;?    oxcc.itorE    to   open   an    .i::c3;int   with 
TUllam  :  •    .'ordan  and   to  e>.Rrge  hlct  with  cert-^ln  claics   filed 
a  ainet   the  •a.ite  wJierela  he  wa?   the  "irincinal  debtor  and   the 
testator  ras   surety  and  3t3eo    60   c^nrge  hia  viUi  t;.e  c'.el-t   oT    'rvi^ 
i;^«    vordan.    due   the  eftnte,    tlie   said  debt   to  Ve     aid  out  of  hi» 
sIiAre   "before  he   p-all   receive     ny  division  of   puch  phare  of   the 
rente   'ind  profits.?, 

.en  toat  decre?  was  entered     he  court  was   dealing  %ith 
questions   conc*»rning  the  rights  and  liifebilitiep   of  ™"llliaa  h, 
Jordan,    ^ho  ■Ml!'   t   en   'J.ltve.      Nothing  "^as   t  len  und«»r   ouriPidera   ion 
or  det»? rained   *^b  t  ^'.at    tne   rig   tP   or  liabilities  of  ';ir   cUildren, 
a?   t  :<?    reriduary  legate«?B   of  the   r'^.are   of   tr^e   income    t>;at   t&ould 
have  teen  paid   to  hia   if  he  had   livd,    wojld  be. 

"neither   ii»    t   ere   -inything   in  Ve  will    or    t'*  law  by 
which  the   Ciiarging  of  the   three  itese   coaiplaiaed   of   to    t^e  children 
of     illi^ro    '.    Jordan  Jointly,    cnn  be  justiried.      Ihe  entire  esiite 
•f  the   testitor  wns   dlsnoped   of  by  irill.      ''othing  parsed  by  deecent 
All   th-^t  any  of  the  children  of  the   tertator  took  under  the  will 
««•  a  one-fifth  e-  are  of  t   e  net   inoos*.e  of   t  .e   rt^fii    ertite 


during  their  life.      The   taking  effect  oT  eren   this  beaueet   vnu 
t)0»tpcjned   until    all    tne    tertntor'r   debte   ^ad   b»»en   D-iid    and 
all   epeoial  bequefte   *j*d  been   carried  out.      "one  of    l'»e   tet^tor'p 
cnildren  vfho   died     before  hip   debts  vere   paid  were   to    !>ave   nny 
>»irt   or  e/.are   in  Silp   estate. 

In  case  of  the  de^ith   of  fkny  of   the  cnildren   r>f   t    e    t,»e- 
tat^r,    the   i»;:are  of  the   Income   from   the   real    e»fH.te   p^cli   c'ild 
woiild  Hare   tnken   under  the  will,    if   t';en    ilive,    >aB   ;:iven    to   ttie 
fhelr'"'   of  euch  deceaeed  child  *»di.^e8iduary  legateee.      lh«  halre 

jiT': 

of   the  deceased  cliild  were  to   tak«  undtir  will    of   the   tPFtators   and 
not  ny  Inheritance   from   t))elr  deceaeed  T»i»ent.      'he  Tford    "heirp" 
being  clearly  used   In   tliat  part  of   the  will    a?   a  word   ofdepcription 
of   the   olaes   of  persons   to  which    the   repiduary  e«tntc  n'^r  devined* 

'  lat  t>iey  took  under  the  tdll  was  theirs,  free  and  clear 
from  any  charges  of  deductions  except  tiieir  individusl  olli  -^tione 
to    the   entate,    vhich  of  courp'^    t'  ey  :aupt  pay. 

The   itemn   of   .*451.f)0  was   due   to    t  .e   eplnte   froai      il^lan!) 
N*   Jordan,    decenp<»d* 

The   Iten  of  -^igt^S.*^?  vaa   due   the  ept-^te   from      rrie   ^'. 
JTordan. 


y 


\ 


t  9 

The  item     of  C347.50  irap  due  the  trustees   from  ''ettie  3, 
Jordan,    Chloa  5-iy  Jordan,    Cenoth  I..   v'ord?uj  and  5a'*eB    '  .   J-^rdan* 

Theae  debte  are     att   of   \he  npeei^  of  t*^  p  eRtate  ntid 
should  hare  be(»u  oollected  by   iho   repr«»«entati|r(»R  of   tJie  eptste 
from   tujpe   >'io   ove   t   em. 

If  any  of  thers  can  not  nave  bs  collected   it   ia  not  t  e 
f'lult   of  *;iv5ellant8,    nor  does   it  c'lHrige  the  Iwf  or  the     enain^ 
of  the    »-ill«      It  is   apnarent   fvst   Hie  debt  of  'rvif   i^.    Jord^ui 
nnd   the   joint  debt   of  'Settle    - . ,    ■'^hlon  *' . ,    '^amth   T..    ant*   .!n.-ne*» 
?.      ordan  can  be  collected   an   fast  s»    the  p   are«  of  those  T>erBon» 
in  t' e   incoBie  frota  thP    r«al    eatnte  accr  en  to  thr«t,    for   the   truetee? 
have  the   right   to  apply  «uch  nhnrpp   to   the  payment   of  v.h'^.t   t  ey 
owe    the  eaiHte  regardlefp  of  the   f-^ct   th?»t   they  raigVt  be  bnrred 
by  the  etatute  of  lialttition  from  collecting  *.he  defet  dv.e  froa 
Orrie.      ^praond  v.    "jBnond,    lf>4   '11*    App,    3*^7 ;   J'ef free   v.   Jeffere, 
1»»   111.    36ii. 

T  edecree  of  the  Circuit  Uourt   is   t  ;*'refore   revoreed 
and    t!ie   cauee  ie   remafiddd   to    tuat   court  with   d'rectione    to   re- 
Ptatc    t'ie    ^iccount  of   t.^.e   truetepo   and  enter  a  decrep  d   rooting 
diptri b,ition  in  accordapf;"^-   ••^•i:h   tie  vlewp  here  ex-rerred* 

everg    i  and   'enanded  ffi  >■  i'r  rpo1;l  )ub» 
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Appeal  from  the 


McLea/i  County  Court. 


^       / 


Grave  s ,  J . 

Appellee  'bpought  suit  "before  a  justice  of  the  v:  eace  in 
McLean  County  to  recover  ??95.58  for  work  and  labor,  rendered  vmder  a 
contract  inivriting.  He  there  obtained  a  judgment  for  ;p80,08  fcom 
which  judgment  appellant  appealed  to  the  County  Court  of  IIcLean  County 
■■here  a  jury  returned  a  verdict  for  appellee  for  F;;76.80,  What  next 
followed  is  shoTrn  by  the  abstract  in  the  following  words  :- 


"notion  by  defendant  for  a  new  trialy  order  of 
court  overruling^motion  for  new  trial,  exception  by  de-  '\ 
fendant,  appeal  prayer  to  the  Appellate  Court  and  allowed"]., 

\  .J 

An  order  overruling  a  motion  for  a  new  trial  is  neither  a 
final  judgment  or  an  appealable  order. 

It  has  many  tidies  been  held  in  this  court  and  the  Supreme  Court 

of  this  state  that  an  appellant  -  u^t  bring  before  the  reviewing  cro\;j?t, 

not  onl_2/the  record,  but  in  the  abstract  of  that  record,  everything 

^uch 
that  is  necessary  for/*J«da  court  to  know  and  intelligently  pass  upon  the 

question  raised  by  the  appeal  and  that  a  court  of  review  will  look  only 

to  the  abstract  of  the  record  for  error.  The  abstract  failing  to  s  hov/ 
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an  appealable  order  or  a  final  judgment,  there  is  nothing  to  reverse, 

even  if  manifest  error  had  been  coiiunltted  by  the  court  in  the  course 

of  the  trial. 

It  is  quite  as  well  settled  that  a  co-'ort  of  review  will  alv/ays 

look  at  the  record  to  find  reason  to  affirm  a  judgment, 
r  A  reference  to  this  record  discloses  that  a  final  judgment 

was  in  fact  entered  on  the  verdict.   That  judgment  is  therefore 

affirmed  pro  forma  for  want  of  a  sufficient  abstract. 
"  Judgment  affirmed. 
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C      V         '•  *P!;>«'li«;B  Hiifi  %,    sli'^^nt  are  aroViQr   aiifi  slstar*    ^ii«il> 
f%ihcr   !<i«d  Sr  ^ ^xeh  j  'O^'*      1»  A.«i{Ui»V  of  tmX  sf^Mt  their  jmLivnr 
[••at   to  li»»  with  i«qpT^lI»Mit  «mtS  nvnOm  h«?jr  haiao  thur^?  th«  s»»»l  of  th« 

until  h«r   desfi  T?h4eh  aocurrfA  t&  the   numa^'  ot  I9l&*     'i^fete  fstthar 
property  w   ie*i  pro6uee«  ««j  ni«tta«l>   lUAa^ste  of  «i»;tbeihinj;  ovi»  ;^.  .A; 
Ich  w^r?   tij  be   ciividecL  ftquail/  b«tve«n  th«  wlc^w  «feii«  site  li»«ti   p«i^ 
two  ilijis?>nt«94      ^  -pellet  eol   -«t«^   th»  reatn  fra»  Use  fara  the 
►«i      •    'ne   tjale  from  7  9c6  until    L!:  •  i"^lter  i>«rt  jf  Ifj3«n4  r«in   to 
Aother  while   n':«  lived     fuid  to  «  ellf^nt  «fMii  tie  coaeeiveu  to  be 
itr  rcB  en   Ivc   *».-nr'."a«      j.^te  iu   ijiji    '--mtt-  r-rliG^j   "^i^jrcv-ti  u;;;w/»   • 
(ilvlnlja  of  th«  property  luft  by   Urieir  c  ,  aod  aa  i^weh  flrei«   ^'^14 

ex«^h'>':iccd  dee-^ ^  '-«by   oan^iTa^tcu    o   -L   n^|r«vr.aeut»  -«»>!■' if^ry 

•14  f9   ellitnt  t^  thf?t   e?    «ilee    r^  her  >I3^5  far  c^r    ^  fi>r 

h«jp   <v%ii^.-y^   n/  I .  V,    h»>r,    •.*'  -.  (;h     -r^^    'i    i'-.e   r"  te   of 

^•CJwj*vir  «£e«k,   »^<.  wha«jii  uiMt   i.'i:^4nt4i6  lae  -^^ti   iu  t^   icltei-    *>-: 

«Tl>  i906   to   r«y  her*    ".:pellee  refw'?'^    to      ->/  bill   ettd*»nied     erer 


.     h«,'j;u'  vrltt   n   wuch  «  I'^tt'^r  or 


ouen  r>  pr 


peliJ'nt    bro'.ir''-'l    thio   wiit   in   the    -Ircuit   ^ourt  of     cLean  -ounty   to 
recower   her   den«ud.       "ppellee   , ■  sare  notice   of  «et-off   ^116   on   the  trial 
Introf'  ceci   over   theobjection     of  sp  ell'snt  evidence  tetidini;   to  prove 
-^t  in  h'^ndling  the  r^ntfi  »md  inconie  of  hi?i  fnthtae^^a  estate  he  had 
oy  aietnke  pnid   to  appellant     ^11.87  'ftore   thsa  her  ahare.     -le   also 
denied  talking     the  promirse  ;a?ide  the     basis  of  «)5?ellaxit»8   suit. 
Appell^^wt  etrenously  inrriated   thnt   the   setoff  clsiiaed  could  not   be 
•aint^ined  in  thin  proceeding;    that  appellee  and  appellant  ^ere  tenents 
In  com  on  »nd   that  if  s'le  hnd  in  fnct  received  raore   thsui  her  share  of 
toe  re<it,   if  could  only   be  recovered   in     f-jri  »ictioii  of  raccounting, 
TVie  jury  returned   thQ^7*is33^fer,-wrcict  :- 

•We,    tlEJury   find   the   isues   for   the   ueftndsnt 
»md   decide    that  he  ows«  no   d  ras«e«  to   the  plaintiff  in 
^thl«   cBoe,    in   the  case  of  the   set  off  claicaed  by   the   defendsntf  we, 
the  jury,    find  that  the  plaintiff  ow«8  no  thing  to  the  defendant.  Vve, 
the  Jury,    J'ind  the   issues  for   the  defendPJit". 
^  A  ,ud|;i^nt  wan  entered  on  the  verdict   ajx^inst  appellnnt 

.  .  box   o"  her   ^cti    n. 

Vhc  oiUy  reason  urged   for  the  revere*?!  of  this  juugaeiit 
in      thuL  the  court  erred   in  perraitting  appellee   to   introduce  evidence 
in  Bu-nnort   of  hl-^   cl^i'a  of  «?et-of  F,   the  contention     ejng  that   the 
rifhtB     or   the  parties   involved   in  such  claim  can  only   be   adjunic«teci 
in   nn  action   ^f   accounting. 


GrflntiJif;  the  dorrectnecs  of  thnt  contention  and  th^t 
the     Court  erred  in  adraittinf:  that  proof,    the  record  concluaivflly 
ahowa      thrnt   appellant  wa«   in   nj  way  hrried  by   it,    for    Lhe   jury   spec- 
ificrlly  found   that  apf  ellpnl  owed  >=>r  ellee  nothing  on  accoimt  of 
Buch  cl^ia. 
i  Only  such  errors  as  mny  h^vc  b  en  har'aful   to   the 

I    pr^rty  RoiBT)lsining  will   cause   a  reversal   of  a  judgaent, 
J  The  judgment  of  the   Circuit   Court   is   therefore  effinaed 


/ 
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Fiirr-^rB' Rank  of  Oiy«,  ) 
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The  F-Irat  Hational  Ban 
Find lay. 

Appellant 

Opinion  ^y  th<»p»on,  J. 

I   TMfi  i»  th«  aeeond  «pp«al  of   tiilii  c^nn*  to  tMs  co\>rt. 
Th«  oplnlrn  on   the   for»ar  appeal   r«v«rsing  and  rwRandin^  ^he  ca«i  aprear« 
in  180  III.  App.   711.  -ish  r«  thfl  facts  ar«   ctat«4  a«   th«i  eaf>ft   than  appe&rad, 
■  1.^    ir   1°   nat  .n-'  nnffariT'iry   tu     a    \\\.h   LThj    facl-g.     flft«r  th«  caaft  war   r«- 
dockatad  Prad  Mr^rrlfion  ^Ithdra?-  his  irtsrplaadar. 

The  Bank  of  Flr.dlay  filad  a  jlaa  awpring  tliat  aft«r  the 
taginniog  of  tl  Is  gami«hiB«nt  suit,  Fred  Morrison  had  be  tin  ^  -uit  In 
cnaricery  af;«?ir.6t  the  Bank  of  pir.dlay,  the  Farrers  Psnk  of  O^iyc,  'P.  J, 
El«y  and  otiar  named  def«rdi»r.t»!,   in  '»fieh  llorrleon  -.'^:-  clainsing  the  saica 
voney  sought  to  be  garrjeheei,   thst  t;  a  cirvuit  court  had  disxiased  «:^id 
bill  and  that  an  appeal  had  been  grayed  and  Ta*  nnd«rt« mined.     T^is  pl^s 
co-cluded  -^Ith  a  prayer  that  ■thle  ewit  eay  abate  until   the  eaid  cauee  no» 
pfladtr.g  li    tr«  Appellate  Court  Ir   fully  adjudicsted^i     The  co»irt  Ritatftined 
a  darurrar  to  this  plaa.     T>i«   ruling 'i*  aseigned  for  error,"7 

The  desurrar  ~n»  pntpsrly  su?{ta!a«d  for  the  reason  it 
•▼e^red  tJ.d  garnlsheient  proceeding  wa^  begun  before  t.Hs  chancsry  ndt  waa 
etaCted  and  dosa  not  eKf.w  any   final  diepoa'tinn  of   ^.t^^\.  ea««.     **!  a»    -ould  hr'rs 
been  propar  ruling  on   the  deaiu'-rer  If  the  plea  had  aTerr»d  a  tarelnation  of  th« 
C  anc^ry  *uit  has  not  bean  arji^ed  -^nd  r-a  axfraos  no  opinion  conc^Tinf^  it. 

The  oplnlcn  rendered  on  the  firat  appeal  dlapoeed  of  many 
queatli  nc   tJ.^t  have  baen    earfruad  or.   \.\\t  ">  Fpeal   and  nurb  inuartjrns  ar>»  not 
reTiawabl*  on  a  aeccnd  appeal.     r~v^ 

On  the  last  trial  '"rm-  plaintiff  did   r;ot  off    r  in  eriderxe 
•ny  record  of  any  Judptent  in   faror  of   the  Farwere  State  Bank  of  Oa  a  ag'iinat 


riay  or  of  any  •x«eutlon  or  rt^lum  tl-^roon.  /TLe  bill  of  exceptions  rs* 
cltse  th^it  •the  -ithin  onci   foregoing  ia  n   trua  and  erv^ilaX*  c?rtificat« 

of  wfiitTiC**  X.  X  "coBtalnlng  all   th«  avld«rc«   introdnead  }>j  either  party*, 
and  thara  le   nothing  In  it  c  !>ne9>-r.ittg  nnj  raeord  of  a  Jvldgsant  or  ezecv- 

tlon*     In  a  garninhBant  proeaadlnt!;  th^ra  pvirt  be  avidansa  of  a  Judj^r'int, 
ie^ua  of  an  axacut'or  and   r»twm  thsraon  of  "no  p»-r)r"rty    fcund",     1?*nV  rif 
Coanflrea  v<».   FranVl'.n,  90  III.  Afp.  91;  Tie  Howard  Co.  vc.   T^- cy  Millar, 
l?3   111.  Ajp.   483.     T  e  Jvdgvent  wust  ba  reversed  "-nii   the  cfivac   ranaRded   for 
wtint  of  auch  jrcof  and   it  Ic  unnaceRrftry   to   review  the  otVi^r  queationa 
aqpiad  at  thlft  tine. 

Revs  r sad  and  Hspaiidad. 


/      '-■-■.J  Ky  J      'yoi~<^ 
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Frank  ^ford  I  )  J 

\    .^  I  )        Appeal  from  Sangawon, 

Jo  01  Dodot»x  D^JSDnce  Herbaiif,  j 
Heary  Herbain^  uid  An|icucer«|  ) 
£usc^  Sreving ^Association.  I    )  .«.,  .     »«*  p»>« 

C-plnion  by  Thoiapson.   J.     ~    '  y^       Q^j^/2^..  ^ 

Clerk. 
Tills  is  an  action  brought  by  Frank  HrAlfor<f  ajjaluat  .ioiia 

Podot  r>efonce  Herbaln,   Henry  I!erbala  and  the  /oiheuGer-  Juadi 
Brewing  Association  to  a*ecover  daraagos  for  an  iiijuiy  inflict- 
ed on  plaintiff  by  ::ichard  ;.rennaa.     The  declaration  averc 
that  IJodot  and  the  Kerbalne  are  keepers  of  dram  ahope;    that 
the  Anheuscr-  husch  Brewing  As&ociation  la  the  oTsrner  of  the 
preiaiaee  In  i^i(di  Dodot  conducted  his  draw  sliop  and  that  iJodot 
•ad  the  Herbains  sold  into:xi eating  liquor  to  ii chard  Drennsm. 
osusing  hia  to  beco?i»  intoxicated  ancJ   that  in  conac- juencc  of 
«i<^  intoxication  Isrenaan  assoulted  and  injured  plaintill,  h 
trial  by  a  jury  resulted  in  a  verdict  for  plaintiff  for  $I,05u5o 
•n  Vidch  Jud^pEsent  was  rendex^d.     Xhe  defendants  appeal. 

Appellants  insist  that  the  cot.o't  erred  in  refusing  a  peren^t- 
instruction  ref>uestcd  by  thea.     The  iJvidcnce   shows  that 
rimnan  is  a  coal  alnor,    .aho,   on  Septenber  23,   I91S  after  quitt|:iig 
»ric  «ith  two  otJier  parties  wejit  to  l)odot*8  saloon  liSiere  he  had 
drinks  of  whiskey  before  goitig  horae  to  supper.  After  ijupper 
le  returned  to   the  aaae     Il4looa  ^lere  he  had   tv^o    aore  driiikn  of 


r 


whiskey,  ^fter  that  he  purchased  a  quart  of  ice  cream  and  with  others 
went  to  tJtie  herbains'  saloon  where  he  had  toe^  r  to  drink,  '^'he  evidence 
is  conflicting  as  to   ow  many  drinks  he  iiad  in  the  heruain's  saloon, 
but  tiiere  is  positive  evidence  that  he  drank  liquor  in  their  saloon 
that  evening,  "aether  or  not  ap  elee  was  injured  in  coiisequence  of  the 
intoxicationof  Drennan,  caused  in  whole  or  in  part  by  intoxicating 
liquor  sold  or  given  him  by  appellants,  was  clearly  a  question  lax   the 
jury  and  there  was  no  error  in  refusing  to  instruct  a  verdict  for  b-ppet 

lants. 

It  is  also  contended  that  the  cutting  was  done  by  Drennan  in  tne 
reasonaoly  necessary  self  defence  of  his  person  and  not  in  consequence 
of  intoxicati  n.   ihe  evidence  on  the  part  of  appellee  is  that  while 
standing  at  the  bar  drinking  in  tiie  heruain  saloon,  trouble  arose  over 
the  throwing   of  a  wet  towell  in  sport  by  a  patron  of  the  saloon,  at  a 
companion  of , Drennan,  which  hit  Drennan  in  the  face.  The  evid  uce  tends 
to  show  that  Drennan  was  intoxicated  and  took  offence  at  the  action  of 
the  man  w  o  threw  the  towel  and  started  out  of  tiie  saloon  to  (^o  home. 
When  on  the  sidewalk,  Drennan  remenbered  that  he  had  left  the  package 
of  ice  cream  on  the  bar  ana  went  back  after  it.  -lien  he  got  inside  the 
•aloon  there  was  furtiier  talk  and  trouble  ever  the  fact  that  he  had  been 
struck  with  the  towel.  There  is  evidence  tending  to  siiow  that  Drennan 
had  a  knife  in  his  hand  when  he  returned  to  the  saloon.  The  evidence 
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also  shows  tliat  parties  in  the  saloon  vmdertook  to  ejeclj^Drennan  there^ 
from  on  his  return.  Appellee  was  standing  at  the  bar  driaking  and 
testifies  that  he  said  to  Drennan,  "there  is  no  use  to  have  trouble  her^ 
you  know  it  was  only  done  in  fooling,  its  no  use  oo  bother  over  a  thir^^- 
like  that,  keep  quiet",  and  Drennan  replied,  "you  v^ill  see  if  i  don't 
get  you  ";  that  appellee  had  his  hands  on  Drennan's  breast  and  that 
Drennan  told  him  to  go  away  from  him  and  appellee  replied.  "No,  I  will 
not,  1  don't  want  to  see  any  trouhle"   ^hen  Drennan  replied,  "I  will 
■ake  you  ",  and  tiiat  he  t^en  cut  ap  elee  in  the  arm  with  a  knife. 

Ihe  evidence  on  the  part  of  the  appellants  is  tiiat  hen  Henry 
herbain  and  soxxie  others  were  pushing  Drennan  out  of  the  saloon,  appel- 
lee caiue  up  and  pointed  a  revolver  over  some  other  person's  shoulder 
at  Drennan,  when  Drennan  got  his  knife  out  and  cut  ohe  arm  pointing  the 
revolver.   His  testimony  is  that  he  did  not  draw  the  knife  until  after 
the  revolver  was  pointed  at  hiu..  and  appellee  testified  that  he  did  not 
draw  i.is  revolver  until  after  the  :Bii=4i«s  were  o  t  on  the  side  walk 
after  the  cutting  had  been  done,   ihe  preponderance  of  the  evidence  is 
that  the  revolver  was  pointed  at  Drennan  in  the  saloon  and  all  the 
evidence  shows  that  the  cutting  was  done  in  the  saloon,  we  are  una.;le 
to  say  in  this  conflict  of  the  eviacnce  that  the  finding  of  the  jury 
is  not  justified  by  the  evidence. 

It  is  further  contended  by  appellants  that  the  court  erred  in 


•,odi/"yirig   two   instructionR  requeRted   by    Lhem.      The   first   is    :-J  "Tie 
court    inntructn    the   jury    th^t    if  you^beljcve    from   the    evidence    in   this     . 
c^-^e   that   the     plaintiff,   If'^lford,    drew  p  revolver   and   n  jinted   it   at 
Richard  Lrenmn ,    or   flouriahed   the   s-^me    in   his  presence,    in   such   e  laan- 
iier   • -^^   to   iiiduce   in    Lhe   mina    ^f  the   said  ijrennpn  a  reaaonaoly  well 
founded   ueliei    that  he  waf5«ctaally  in  dariger  of  receiving  gret   oodily 
injury,    and   that   in   in   attempt   to  abfend  hiaself  sgeiust   s^^id  apprehend- 
ed  danger   to   his  person  he   inflicted   the   injury  couiolsined  of,    .*pon   the 
person   of  the   nlnintiff,   Halford,    there   c^n   be  no   recovery   in   this   csbc 
nd  you   should   find   the    defendants    not   guilty"./' 


I 


in  di8Cha*^;?e-^r  his   duty  as  aLJieputy   sheriff^"  • 

The   oivier   instruction  as    asked   told   the   Jury   if   it   believed  from 
the   evidence   that  plaintiff  unlav fully  pulled  a  reTOlver  on  on,   Richard 
rirennan,    so   ^s   to   cause  Drennan  to   fear  he   was  about   to   receive   uodily 
ar'a  etc.      Vhe   court   inserted   in   t  le   imstruction   in  place  of   the  word 
"unlai^fully"    the  word^^"    v/die    not   in   the   reasonable   discharge   of  his 

duties   as   a  deputy   sheriff". 

'he    only    criticis-n    aade    concerning   the   ni..aificp/li.>ns   in-.erted   by   t^« 
court    ie   the   claim  thot   there   is  no   evidence   in  the  record   teading  to 
.how   t'.at    nppellee    did  anything,    at   the    time   he   wa.   injured^  in   his   of- 
ficial    capacity    as   a   deputy   sheriff.    Appellee    testified   that   he  was    e 
deputy    .'.^eriff   and  Brena-n   tesUfied   that  he  knew  appellee  was   a   depu- 
ty   .heriff.    A  P^Hee   also    testiried    that   he    put   his   h.uds   on  i^rennax. 
and  repeatedly   told  rrenn.  oo  keep   .uietthere  was  no    use  of  having   trou- 


When  he   i,  .no-„   .y    the  p,.tle«   to   be   ■■    .ep.ty   ..e.i.r   to   .ro„l, 


.aim 


^-ore   he   .oes   ,„^act  .3   „   ,heri„  th,.t  he   U    .uch  o^ioe.   ..<,   th,t 
h.    1.   .  .o.,t   to   ^0    ,oaethi„«  ,3   ouch  offioer.      •.  hUe   ha   «d  not   in 
wora,   ..y   that  he  ,ae   .ctl„,  as   a    deputy   sheriff,    the  .,ct   th-t  he 
-«   one   nnC   th^t   it  wn.  .now.    to  r.ren„an,   with  „h.t  »e.   s.ia  hy  ep. 
P.l>ee   „B  he   teX.„   it.   .a,    eumoie„t   t.    authorise   such  .oaification 
.f   the   instruction,   .o.^erning  self  dere.oe.      Uo   other   o.,ecUon  to 
these   instructions   as  ,„o««ea  is      ointe.  out   oy   ap   e.x.nts. 

30.3   criticise  is   also   ™.e   or  so  .e   or   the   instructions  ^iven 
at   the   request   of  ap„ellee    b.t  «    «  ,d  no   error   in   then. 

Finding  no  reverslhle   error   in   the  case    the  Judgment   is 
ef fir  led. 


"f firmed 
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AfPIL  T^PM 


lUllanl  F.  TUll^r  by  hie 
Gsardiaii,        Appellant. 


AUort  H.  Oettle, 


\, 


)^l^^''^ 


Agv'a. 


eal   from  County  CjSUfir        *— ' 
of  CalhfiUB  County.      .-/-''^^'^ 


Cpinlon  by  Tbompson,  J* 

At)  azacutiOB,  iDsuad   cut  of  ths  office  of  the  Cleric  of  the 
Circuit  Court  of  Calhoun  County  against  Hattie  A*  Fluant,  wu.8  by  the 
ef.eriff   of   sild   county  levied   on  certain  personal  property  as  that   of 
Rattle  A.  Tluect.  lUllaFd   A.  fli'-lsr  cloime  to  have  given  notice   to 

s^^eriff   in  A-riting  that  he  claiiMd  to  ovm  the  pro;;*rty  levied   on.     Thens 
appears  to  have  baen^   in  tt.e  county  court,  a  trial  bsfore  -il  Jury  of  the 
rigtit  of   rroperty.         The  record   filed  does  not   wjob  any  fi>otion   for  i.  new 
trial  or  final  jud^^ent  in  the  county  court*         The   acpeal  i&  therefore 
diBBlesed. 


Appeal  di&isiisnsd. 


/ 


/ 
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April    -crra  19Ii 
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ieAple  of  tlie^tate  of  Illinois   ) 
l4fendant  in  i»ror   ) 


\ 


▼• 


Louis  Hor<lin«,i-lalniiff  in  Irrorj   / 
Opinion  by  Thoiapson,    J.      *v.^,h/ 


)       /    ;  rror  to  County  Court 

)       I 

)     I     of  KoLean  Ccunty 


ijO.;is  2lordine,    plaintiff   in  error,    was    co   dieted  in   the 
county  court  of  I^cl^ean  Couity  on   Uie   first  twenty   counts  num- 
bered one,    tAO,    etc.   of   -.^xi  Iformation   chai-ging  hira    ilth  unlaw- 
fully  Ecllin*j   intoxicating  li.uor  in   ^inti-saloon   territory   in 
Tiol&tlon  of    the  local   option  law.      iie   wag    sentenced   to   i^ay   a 
fioe   of  "So  on  each  of   ir-aid  twenty   counts,   making  a  total    fine 
of  $60Ji   and   the  costs,    -md   to   inprlsi  rancnt   in   the  ca,'  /.y  j  j:il      >r 
ten  days  on  eacK   of   said   twenty  eouite.      "he  defendant  has   sued 
out    this  writ  of  error   to  reTiew  that  judgraent. 

Ihe   Infonaation  was   filed  June   II,    I9I4,    an-;   charji^es  ni  iC 

sales  on  May  24th,    I9I4:     .nc      iff;r^s=«r  nu.iLeiij  of   s  Igb   on  dif- 

A 

fertnt  diys,    thR   latest   bein<s   fo.i    on  Junt   4,    1914;    trie   total 
number  of   counts  bei  ig  fifty  four.      Tlit  jjud^ifacnt  of   the   court  is 
as   follows-;-   "It   is   there  fort   considered,    ordered  auid   adjudged 
by   the   court,    that   said  defendant  Louis  UoruAr.e,    becau   e  of  said 
Judgment  o^  guil*y,    be    -sn'i  he   is  hereby    sentenced   to   confincraent 


la  the  county  jail   of  McLean  CcHinty,   Illinois,    "or   Tie   term  of 


tifenty  of   the   information  herein,    the    term  of   imprieonment  herein 
mentioned  being   cumulative   anc    to   follow  one   another   in    g-iid 
county  jail   in  im-nediate   Buccession  ono  u^cn  another   in   the   order 
niifced.      The  jail    sentence   ^.a  tc    s   id   second    count   --ind    each   buc- 
ceedlog    count  up   to   and  including  count  numher   tve-ity  of   the 
Infcrniation  to  begin  at   the   ejq>iration   cf  the    oervice  of   the   jail 
seattnce  on   the   count  next  preceedi*^,   making  in  all   a  ttrsa  of 
tvro  hundred  days. 


And  now.eald  defendant  .Louis  Hordine.ls  coraaiitted  to  tlxe 


L 

euetody  of   the   sheriff  of  McLean  County^ and   it  pS  further -etjrw 
— ei«jcgcd,    ordered   and   adjudged  by   the    court   that  .s^id   defendant^ 
Uotrt^  -tlordjne,   because  of   said  judgnsent  of  guilty,    ^e  further 
sentenced   to  pay  to   the   clerk  of  tiiis   court,    to  be  by  s   id 
cleric  disposed   of  according    to   la«,  a  fine   in   the    i-wn  of   Wi^y ty 
it  1  "*  •^^"   on  each  of   the    first,    second  ^  ^  -i^  and   twentletgn^counts 
of   the   information  herein,    staking    in  all   a  fine  of  fe»ljc  hundied 
■flUliiaen    and  also   the   costs  of   this   suit^ taxed  at     55.75,    and  in 
default  of  payment  o**  saldrine   and   costs,  it  isj  ordered   tiiat.BAid 
defendant,  ^fifter   tJie   expiration  of   sild    »ii    vl,   o  '  Inprl  connent. 


st^ind   ccTcnltted   In  said   county  /»'-il  until   s   id   fines   and   costs 

/^.^ 

shall  hav?    been  paid*'! or    intili   s-^id   defendant   shall  have  been  dls- 
charged  according   to   law^       / 

While   it   •«••    ""sieined   for   error    that    ^'^f'   nov.rt    erred 


in  ent«rir:K  up    the  Judf^meDt  »<*   t»h:>vn  by    the  record;    snd   th«>t   tVie 

jn^rrwnt   ^we-'sini^    >>   fine  of  $600   nnd   coaEi^ttlng   th«   d«feiid»'/il   tu 
jp.ll    for  2c      deys  i^  erronejus,    the   plaintiff  in  errur,    in  his   brief 

.'   >r.  ui^nt,   rpl«cn  n  i   quef>iion   aoncrrainp;  and   does  not   t  cint   out 
ih«   Irtf •jrxj'lity   in    the   Jac£ci>'-nl    wner^u  ;   1 1.    tJt'i'-!    t  i-.^    !..triLy     _;o    iiues 
,«t  *600,   and   the   twenty  10  dny  aentenceo   of  ia; risoumeat    "in  «11   n 
iera  of    itsv*     (..ur-iu  d  ^. "   ".      "^he   only  co  anent   eounr^el    aftke   in    uiieir 
M-^uacnt   in  refcre..c«   to   tue   judg-ient  is   ou   the  Ir.Jit  p^gc   thereof, 
wherein    they   fi^y    '    r      '■    -i^p-^    i?"   citizcun   r,ftr-i    i  v'<?c>   -."Miatiff   in 
error   ^i^jd   the    trinl   t;jurt  wni   unduly   r?  ver*?  in  fixing  /lis    fine   9t 

i  aO   "^nd  wentencinff  hii  to   nerr*  ?or    d»»yB  in  jill    ue.cwjse  h*  »«»» 
tri-^.  i        rhen    the  ngitntijn  of  the  «et   and  dry  issue  vna  *it 

its  h^irht*     The  court  inflicted  the   iiinl^ssua  penalties  where   both 
fine   "nd  l^aprisoraaent   ''re   inflicted.      The   totaling  of  the   sentences   in- 
flietini:^  the     ever»!il  ronaltie''   for  er)\  count,   of  whifth  he  vnn  found 

I 

/?uilty,   i^   ^-   teohnicsl   inf jra-^lity  or   b  rplienge  in  the  ^dsaeni,   w -ich 

'ee  not  harm  plRiitiff  in  error,   ind  since   hie  counsel  have  aut  pre- 
sented  th«?t  queetioa  thie  court   doee  nut   feel   called  i^-uu   to  reverr^e   the 
Jud^paent.   on  a.  queati  >ii   that   iB   n  t  pr(?;ued   or  pointed   out. 

Vhile   nutaberotin  errors   arc   ♦-B"if:.'j«ti   on   th«   record,    three   only  n.re 
•rgued:-    firnt,    th^t   the  Judgncnt  cannot  be   suatainecl   on   the   evidence; 
•ec,;.id,    I.  ;'  .    u.ife    '-urt   errea   in   r^^fual.ig    tj   ciV'"^   «»   in«tr'.action=' thRt 
t  e  atnte  h^e  not  proved   to  you  by   the   «;vidence   i  ' '^'C   beyond    -> 


k 


rennunable   duubt   th«t   leasp  Brew,   ginger   r^le   or   cherry  j.iu»aphate  are 
i.itoxic'^'ti  If-   liquors   fm6  you   cannot   find   the   defendaut  guilty  under 
nuch  proof   in   thin   caae   on   nccjunt  of  any  shI^   or   sales   that  Vie  may  h^ve 
aade   of  auch   drinks  or  beTer-S'TO"   ">^i''    t'nird,    th«t  on   the  exa-ninRtion  of 
the   Jury   it  w.n   developed   thrt   one  of   the  Jurors  had  been   talked  to   as 
to  hi3   dutien   by  a,  :.r,    Scofield^    le  ret^iry  of   the  Y.ii.C.A. 

The   evidence   shows   th*?t   the   city  of  Bloomlngton  at    the  general 
city  election  on   April  7   ^"^^t    voted  on   the   question  whether  or  nut   it 
should   bee  me   «nti-nr>loon   territory,   with  the  result   that   it  beca-ae 
dry    Lerr itory,  Flaintiff  in  error  had   been  running  a  saloon  Tor  several 
ysara  and   clai:a?i   to    in,ve  closed  hi.^   naloon  on  ;iay   eixth  and   to  have 
opened  a  "soft   drink    parlor"   on   .Isy   ei,;;hth«      'he  building   in   which  he 
had  run   n   o'^J.oon   nnfl   in  which  he   opened  his   ■roft    drink  pp-^lor"   ?''-8 
OBned   by   tho  Lsday  Breiring  Cotsip«ny» 

^estl.^ony    Lh^.t   the  pip.intiff  in   error   sold   iVitoxic^iting  liquors 
"t  the   dntei=!  named   in    Ihe   inforraati  n  was  given  by   three   detectives 
n«med   Armstrong  and  ^  reni(>nt   of*  --loomincton  named   rsoiail.      ihe   evid  nee 
of  thene  witnesnen   is    thnt   fifty   four  purchases  were  artde   of  linjjr,    of 
which  thirty  were  whi-^ky  "nd  twenty   four  l^iger  beer;    that  t  ley  paid  ten 
cents  per   driiik   for   the  whiskey   ^nO   the   beer  v.ae  bought  in  bottles   at 
fifteen  cents  per    oottle;    that   the  purchases     ere  :aade   aome  fro.ft  r:   bar 
tender  named  Yordy  lout   the  most   of  them  froa  the  plaintiff  in  error  hi  a- 
self;    tha     when   the   vrious   vitnes^en   riohed   to  procure  whiskey   they   c^^^Ued 


Tor    iaoorted   rinrer   rie   nnd    then    t'ley  £^ot  whinkey   "n<3    th' t   v.heri   they 
c  e^lred  be*>r   they  CP-lled    for   ne^r  be   r   nnd   jiot   beer   in  unl^bled  bot- 
tlep.      ^«nT>l©f!  were   trken  of   the   liquur   called  nerr  beer   by   Ina   wit- 
neopea   'rnc   ^m  mialynlr?   of   theoe   oamplec   shcrv.'ed   th^.t   they  v.ere  ainlt 
liquor  and  coatained  4«47>^  of  alcohol   by  volume,      liio   evidence   io   tnat 
the«e   flP-nriles  were   iH^er  beer* 

TVie   defendn  t   and  his  bar  tender    denied   that   they  h^d   sold  ^ly 
whiskey   or   l.'ger   beor   ifter  ''.f\y   -^ixth  ,    ^nd  n  number  of  vritnesres   te^ti- 
fie<i    th'-'t    t'ley  hnd  bought   ~oft   drinJcs    but  Im.d  not   been   nbi'.-   to   get  beer 
r    •hi'^key    ^t   pl-'i  "^tiff  in   error's  ■pl??ce   of  bi^iitiens   nfter     iy   sixth. 
lie   of   ther?e  witneaaes  claimed   to  have  been   in  plnijitiff  in   error's  plpce 
of  b.i9inef?n   ^"heri   the  T^ritne3f=ten    for   the  people  nnde    their  pni*«na!'es. 

The   trial  -wa??  hr»d  before   ?.  jury  '."ho   naw  the  '.vitncnsep   and  had  an 
opportunity   to   obnerve   t'leir    aanner   nnc   temcanor  aiidjudge  oX    o-ieir   cred- 
ibility,     'he  Jury  beliered    ihe   -witneaeea  forthe  people   f=nd   the   trial 
rourt   p-nnrovcd  of   the   finding   of   the   jury,      "he   opportunities   of   a   court 
of  revle'-^    for   determining   the:  v/^^i/^ht   of  t  .e   evidence   and   the   credibility 
of  the  vitnesRe'^   are   inch  lenn   than   the   opportunities  of  t  ic  jury   pxiA 
trial   judf.':©   and  a  court   of  appeals   -^hojld  not   usurp   the   functioiP!   of  a 
jury   by    Pubetituti<5iM^  1  tg   Judgment    for    theirs   in  passing   on   the   wele;ht   and 
credibiTity  of  conflicting  evi   ence.   :  eopleve.   :dcCann,247   111.13*^;  1  eople 
V«.  I%luce,237   111   541.      It    is   Oiily   '.^here    the  verdict   in   r?o  palpably 
and  -fianifestly   ag-^lnst   the  weight   of   the   evidence   as    to    inciic'^te    that 


lie   verdict   Is  based  on   ,^«*aalon  and  prcjudioo   thnt^vorfdct   ^arl  juogtnent 
ore.)n  ^111    be   -^et   nfjide' by   ?»«  nri' «ll'>Le  cy.jrt.     There   ip   «imT^le  evidp-   ce 
thi'^   rocord   to  Tustaii     the   vcrcict   arid  j udfipatiat. 

Te^nrdiJig    the    second   acPi^-aaei.t   of   error    ^.r-ueti,    Lh«   evicience 
jrei?   thPt    to  r;*^!  rhiskey   tht;   vitnesne^^  cnlleti   for   iiiportefi   fsifiger   •  le« 
7h«   nnrne   v  •"•   -v^l   -o^.terirl.      It    i'«   frora   th     nnture   of    ts.e   f;ujcr   «ola   thnt 
lie  guilt   or   innocence   of   the   plninliff  ia  error    aaet  be   detcra  r.ed, 
Tenip   .'ircv   i "   '    rcraer.ted    a^t  li'vaor  vaich  it   if?  iar^isted  has   no  little 
alcohjl    in   it    fiftt  it   is  lun-intoxicatiiig.      iho  atavute   sl^'tes   thnt 
Intoxicatinrr  llr.uor   <?hnll    inciich-   all    oistilleU,    gpiritjoje,    viauua, 
yera.':-ntGd   'md    u'lt   li   uQr«"    so    thnt  '.erap  -iro*  if:  vitfiin   the  ??t=>  utory 
deri-.i  liun   of   ^n   intoxlenlin,^  liquor* 

.c    -our I    did  give    to    the   jury   the   foila^^ing  iaetruction:- 
f^Yoxx  are   inatrucSed  that  you  c»umot   fiiid   the  defeuca;it  guilty  -> "  sell- 
ing ?inger-nle,    "odn-^ater.  cherry  pho^rh^.te,  Teaip  Srew  or  nny  other  J 
drink  or   driiika    th-t   the   dofendar.t  .aay  have    <^old.    iule   '^  you  believe   frora           ^j 
the  evidence    that.the   -t=*tc  hn  ■  proven  beyond   all   rean  .nnble   ooubt.    Ui«l 


■"id  drink  or   t 


irinkn   sjld  by   the   defer.da.A  were    iutoxicatii*^  lifi^ora,      it  '^^^ 


in  not  necessnry    or   incumbent  u:-.;j    u.-     ufc/v-.iG'Uit   to   nrovc   nrao   ari.^  or 
drinke  were    i  .to^ir.«iti*.K'^3n    vicv?   of   t-.e   evideare   in   the   c^^e    "^it    the 
instruction   riv'^n   there  irnn  no  error    in  ref.ieing   the   in«tructio.i  coai- 
^plairrsd   of  in   the   fora  it  w^»»  requeoted. 


The  third  assignuwnt  of  error  arcued  in  that  a  pp.rty  supposed 
l>   be  punhinij  the  prosecution  hau  talked  to  a  juror  coacsrniac  hia 
duties  before  the  juror  was  onlled  into  the  jury  oox.  Vne  abstract 
contained  no  reference  to  this  aitter  except  the  p.eslgn.Tient  of  error 
if  we  find  no   o- c.irrence  in  the  record  f?uch  a??  is  described  in  the 
•ument.   i  :ie  HTCwnQnt   olr.o  -states  thpt  tne  juror  v.»c  n^t  accepted  but 
».tn  excused  fjr  c-uf^e.   There  is  therefore  no  basis  it.  the  r-c^>rd  for 
thr  --^pi^nment  that  plaintiff  in  error  attempts  to  "rgue, 

AnalRimentn  of  error  n.t   pxifnied   «re  y-^iired.   No  reveniule 

error  h^vJ  -  -"-^n  nointed  oat  the  jud^menL  in  af f ir  led. 

Affir:aed. 
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r»rror    ta   i.:juiity  c;>urt 
jf  Vermilion 


Opiiiion   by  'Lhosapaon  Z* 

*ii   inroraatl   ii  wap   fil  9  ev»mtjr  court  of     erillion  County 

e>T>r  ck  Coiberg  with  h.^vl  g   sold   into5>:ic«^tln|5  llf  uor   to   Vir- 

gil   -  ."-rimn    ,    -1  laitior,   without   the  writti-n  oraer  of  a-id  alner'^ 
parent,   jF:u'».rdlan  or  ff>«ily  phyf^lcl«*Ji»        n  n  trlf»l    oefore   -   jury   tlie 
i«for.d«nt  »«?»   f  >«d  j^llty*       *   30tl  >n   for  n  r«B«?   trif.1   raa    jvcrr«l«d 
wid   the   der©r;d"at   nentenced   to  p»y   «  fine  of     $50  «nd    th«   cowta^ 
«nd  ia   d«f     It   of  o   id  rfiy^ient  f;«id  dcfendruit  t>e  c^aflri'd   In  the 
county  jnll    -Cor   «  perloO   of   thijrty   d*-'ya«    i^feudsmt  Jvo   oucd  out   n 
»rit    ^f   errjr   ^o  r^^^view  th«t  Judg::ieat* 


•:h«  ««?n««lty  fir«d  by  the  sitntuto  for  the  offence  of  wJch  pjinln- 
tiff  In  error  w««  eouviotfid  i??  '"^  inc  of  n.it,  les^  than  jg2vj  not"  ^ore 
than  *luO  or  liapriscjnajent  ia  th«  o;}tmty  joll  not  laect  thr»Ji  t»»n  dfiya 
ttor   aars  ^ilrty  d«yf»   ar    >3th  nec::rdi.ig  to    the  nr» lure  of  thft   of- 

fence.      'actiwR  452    jf    ibe   crioinml   cjde  pravitiea,    th^t  «hea  «i   line 
1«   irfMctnd      the   cotar^iaay   jrd^r   »a  r  p«rt  of   t.ne     'uhinhacot  taot 
the  off  :nder  b«  ooataitled  to  jnli    mitll    th?*   fine   isnd  costs  *ir«  prld 

he   ii«   dlf»oh«srjT.ed  n  oordl  1^  to  !«»•        'eetlon  l63  b     provides,   thni 
p«r9'->n   CO  lyicted   of  «i  sindtttaennor  punlehnblft   ir.  vfhjlft  or   in      -rt 

flie  "vy  b«  required ,   by  the   ard«r  of 


th«  court   of  record   in  v'-ijon   the   coavicti  >  :  T»af5  had,    to   vark  out  such 
fine   »ni.   cmta  in   the  workhouse  or   on    th??   street??   ".t  the  rnte  or   ;?1.50 
p«r   d-iy.      '/he?»e  provieio  ig   do  not  per  ait   »n   alternative  juci^j^ment. 

Ho   authority   is   shown   for   3uc'.  f   jud^aent.      Judgments   shoulu   be 
certain  and   the   defendant  should   not  be  giveii   the  option  o.f  '5slecting 
the  penalty.     The  court  miKht   have   fined    the  T>l5'intiff   in   error  $^0 
and  91    ro   h"v<»   -sentenced  hiia   to  j<«.il    for    thirty  dsya   but   it  wan   error 
to   render  jucfjaient   in   the   alternative • 

/  'he  court  on  its  own  initin.ive  instructed  the  jury  Ih^t  "if  you 
boli'/e  from  the  evidence  beyond  ^  rear-on^fcle  doubt  Lh'>t  the  defendant 
•  old  iatyxic"  ting  liouor  to  /irgil  OtfipTann  a  ainor  x  x  x  it  iF»  your 
duty  ta  return  ^-  verdict  of  f^uilty  unlenn  you  further  believe  from  the 
evidence,  beyond  a  reaaonnble  doubt  that  c'id  tainor  h?,o  a  vvTitten  order 
of  A  .'•»rent,  ^^imrOin-jn.  or  f^kaiily  ph/  •i'-ii^r<  '^j  '^r.,-'n  :uinor  -  --i  '.'"^  ouruen 
of  proving    -juch  iiTittesi  order   is   on    the   defendant".     / 

Thir«    iastT  notion   required    thf=    riefniid«»vit    to   prove    r    6p.f'c ma    to    the 
Inforrantion,    i)y    evidence  eBtftoli^^hing  auch   defence   beyond   =  re?.Ron?>ble 
doutt  .    In   «}   civil    cnae    n   defence   nrovec    by    -t  pre:  o?.deronce   of    the    evi- 
dence   i"    sufficiently  proved.        he   iantruction   rr   given   reouires   the    def- 
ence  to  be  proved  by  more  evidence   tfinn  vould  be  »quired  in  f   civil   c5.pe» 
It   i«>   clearly  erroneous* 

■'or   the  errors  pointed  out   the  jud^raent   in  reversed    r-nd   the  cause 

re  if>nded« 

hever^ea   ?u»o  reiaanded 


A 


^^'    ^0^2?7'7        ^ 


/ 


/ 


c-r?.  BC.    636c 


KrrLl  fin.  l^li 


l«itloc>I  Trutt  t  Cr9.^i.t  Co. 


Z^- 


Ar.  14. 


#     ArpeAl   frot  ^^ri^iion. 


Criuif  r.   t/   ?.'.    peon,   J. 


Thia  ie   1  suit  Ik  aafew&peit  b^'gufi  dj  the  latic&al  Trut<t   wA  Credit 
Ce»F^f'7      ■■  r"r;c'.-o,    to   rscovr  ^roe  Posf   C.   ''initgh-ie  tr  ft    Mtxivxt   r  '  -'•»«!» 
protieBcry  »ct**8  ««ecut»d   by  hie  l»  tha  Chase   and  Bafeer  Coapaiiy,   Ana   by  it 
•fidsrsAd    to  rl^ctiff.       Tha  ^A  daisBiuattK  is  thf>   ieelsiratiea  is  $1,^1X2.        %t 
the  tie«  of  tb«  trial  th«   rrtocipal  0?   tt;«  Bot«E  with  4i»«   ii  t-rsst     Cf*- 
g!it*wS  $i,U29.  46. 

Tr.a  iefsnd'-Bt   filed    i  e^ecis.!  plea  avsrrlJiE  that  after  E^ciop.  tti* 
fiotsf!  %  iM^rst  amafclA  is  .psy  fei«  dabta  ac«i  cu  ?opt«ebsr  IC.   l^l^^  rlelstiff 
by  fxrrl   criterDd   into  *-ii   ifreotent  with  tfca  def«rwliiit  th  t  in  cone/dsmtion 
Df  th«  dsfftcdftBt  saskinr  to  C.  8.   Jiniisrhaes  a  coureynca  of  aII  his  raal 
ifcd   f>rr,<jo'.l  crtat«    ''or  the  benefit  c^  all  fcie  cpfsaitcr-:,   tr.-.t   ;i.   intiff 
roulrf    rtloaB*  deferidint   froK  hie  ii  aebtednaea  nni  ttiat  defaiidj^fit  did   szecuto 
!'ueh   cor;V9yar'Ce   in  trvct,    ?t    .       \    Jury    raturi.e-j        ¥,-r  ..cl    f„r   U  ;  t 

on  «i  ich  Ju'/rx^nt  wan   randerffd,    fror.  «:.icfa  ti.s   plaintiff  apreaia* 

The  eri<S»'C*    -'    r  .■' ■  r».T-! ». -^  -.., -i-'r^    »■-*.:  ^ 

1313,   he     «,a  unable  lo  ?ay  i.i?  debts;   that  ti.^ra  wae  a  fc6<«tinr  0'  eo»a 
of   tin  cr«'!itcr5  in   n   i's*  cffica   in  D:nvilla,    it     siich  a  cr?iitur»5  coe- 
Elttae  %'-.»  iiT-pointa-^    to  try    ;nd  tika  f-rras  pesiai.to    fcr  tr.e  flatter  t©  c-aka 
an   attrifn^oat   f^or  the  b<»«rit  of  all  £.io  croditore,     cd  -  oc  .-.s^m 


-  2  - 

froM  hi«  debts  without  takiBg  advantage  of  the  bankruptcy  law.   A  trust  agree- 
ment was  executed  dated  August  26,   ^3^3*  between  appellee  and  luanjr  of  his 
creditors  and  C.  H.  Klninghaai,   trustee,  in  which  appellee  agi*ee8     to  assign 
all  his  property   for  the  benefit  of  his  creditors  ia  satisfsiction  of  his  debte^ 
and  the  creditors  agree  to   release  the  debtor  from  his  debts.     This  w  .s  not 
signed  by  appellsint  and  one  other  creditor.       One  of  the  creditors  and  an 
attorney,  who  appears  to  have  had  charge  of  the  matter  went  to  Chicago  on 
September  1$,  to  try    nd  get  the  signatire  of  appellant  and  ether  creditors, 
who  at  that  time  had  not  signed   the  agree.. ent.     They  testify  that   they  there 
talked  with  Rothschild,   the  president  of  appellant,    showed  hie  the  trust  agree** 
Kent  and  that  he  said  bankruptcy  should  be  avoided   and  that  his  company  <rp«kd 
would   sign  the   agr  ement;   that  he  said  he  could   sign  it,   but  their  CaJshier 
Meyer  had  charge  of  this  matter  and  h«,  Heyer^  would  be  in  Danville  the  next 
week  and  sign  it.       The  evidence  of  Rothschild  is  that  he  did  not  tall  the 
cooBiittee  that  appellant  would  accept  and   sign  the  agreement,   but  that  he  said 
to  the  c  ommittee  that  the  matter  was  in  Meyer's  hands  and  he,  Rothschild, would 
not  interfere  with  it  and  if  Meyer  thou^t  proper  to  sign  it,   it  would  be  signed. 
He   says  that  he,    for  appell^uit,  never  agreed  in  any  way  to  the  asBigament.   Meyer 
test!  Tied  that  he  had  charge  of  appellant's  notrse  against  appellee;   that  on  Sept. 
29,  he  h°.d  a  conversation  with  the  attorney,   who  is  a  luembar  of  the  creditors 
conaaittee,   about  the  trust  agrsen.ent  and  the  attorney  offered  him  |4gS  worth  of 

securities  as  collateral  to  the  notes  to  get  him  to  agree  with  the  other  creditors, 
and  he,  {^ey  r,    refused  to  do  anything  unlees  appellant  got  full  security* 


-  3  - 

Ob  S*pt«i>b«r  37^   tha  attorney^  nho  had  charge  of  th«  b-attar  aiMl  ntao 
Intanriewod  Rotheohild,  wrote  a  letter  to  appellant  etating  t(:at  the  proposed 
truetee  would  call  upon  appellant  with  44&0  eollaterr^^  <*  acconling  to  our  agree- 
ment Mid  we  hoipe  that  ytm  will   sign  up"  On  Sept ac.be r  30,   tiie  attorney     ^ain 
wrote  thnt   "  £.11  the  crdltors  have  consentsd   to  the  trueteeeliip  except  your 
account  of  (S^ase  A  Baker  ^jod  the  Oebome  CoVipai.y  of  lewart,  B.  J.  $3?. 14.     ?e 
have  not  heard   froR  |the  last  naued  coaipeiny  either  way  reg-iirdiBg  the  account  31m1 
thereforo  taica  it  they  will  consent  to  the  arrnngCBient .       In   fact  they  c  jn  do 
nothing  else  siiice  mil  ereditore  have  consented  to  the  arrsuufetLcnt  now  but  two 
w»  Ich  is  lose  than  the  nue>ber  required  to  threw  tbefc:atter  into  b^inkrurtcy.       Ho«- 
CTor  we  are  etill  willing  to  stand  by  the  proposition  to  ytmr  Mr.  Mayer  of 
putting  up  soae  eolliteral.*  Again  on  October  8,  he  wrcite  expresoing  repret  tiki* 
appellant  ?-ould  not  cone  in  on  the  proposition.         The  attorney  testified  in 
relmttal  that  the  proposition  to  put  up  $4&0  collatei^  was  nafde  to  Rothschild 
by  the  coMdttea  on  ?epteeiber  I9,  but  noither     the  attorney  not  the  othar  Hiember 
of  the  eoauBittee  mentioned  such  offer,  when  they  first  detailed  whut  occurred 
at  th^t  ■eetiag.     fh9  attorney  appears  to  tave  reseiDbeivd  it  only  when  called 
in  rebutt^  nfter  the  letters  were  produced. 

It  o.leo  aprears  that  while  the  desd  and  bill  of  sale  from  appellee  to 

the  truetae  are  dat«d  ibtgust  26,   they  were  not  delivered  to  the  trustee  until 
October  28.     The  truetiie  teptifi^d   th.^t  he  tubd  theoi  recorded    the  dnf  tie   received 

— thea. 

The   failure  of  tbo  two  witnessse  to  toll  about  tha  off»r  to  give  collateral 


.  4  . 


\ 


ttt  appelloet  If   it  vould   ciga  the  agremesattt  ?iith  tlio   fitcta  t.tont  %h«  truete* 
*ae  off^Tifig  coll^tarnl  to   :tcp«il»»   uftar  the  e««tiiie  -f  eoee   of   U\«  creditors 
7i»4   aftwr  th«  isa'-<tLBg  In  Ctiicaeo,  j-hsre  the  coK^ittOii^  *«nt   to  try  rind   secur* 
the   cig:n»tur«  of  ntpell?iBt  and  cti.ers,   aftsr  .arc«lie*i  fcsd   rropooed  to  ;  .v«.c-    m 
&r»l«:n»eot   for  «r«dltora;   th*t  tb«  Idttsr  cf  Snpteetoor  JO,   ctatoe  ti  at  the   pro- 
popitlon  to  t«t  up  cl lateral  «s.8  sade  to  Beyer  yu<!   the  adfiic'ioc  ia   ti.a  lettare 
to  a-pellsjot  Ui  t  it  fc»d  not  agreed  to  rvl^aee  it.e  oI^k^  s^^  thit  tfee  eot>«d/> 
ancea  were  not  iellverad   to  tiie  tmstea  »;.tll  October  .?,  aith  the    ^aifseion 
ttat  l^oUieehlld   rofuesd  tc  eipi  the  afreesieet  all  eonreborate  afj»llaat'« 
Coetectico.       ftie  proFO»d»r*f;ce  of  tfeo  evideoce  ia  ti;  t  apcellniit  Ksvar  acceedid 
to  the  sfToeeiOot* 

the  afreeMttt  for  a  release  o""  tbe  debtor  fro«  hie  debts  upwi  Me  R&kiag 
'   conv9f«fiee  cf  hie  5»««te  de«e  not  piarport  to  be  ss  af^reaiifto&t  to  eske  aitsfe 
i-elr  i_snt   for  the  benefit  of  &ll  the  cr-^ditoro  BJiea  they  ^ould  all  have 
ngre^d   to  it.      i>n/it8  terKc   -r  "g-n   b  aween  Roee  C.  H.nin|**a,  dectcr,  •said  fcb« 
aeTornl  parsoce^  coispaiiiAe  j-ad   finse  *i;0««  naesee  scd   eeale  aro  iiereloisfier  elptei 
jid   ^^ffi^t*i*    r»opectivf>ly,   b.-iiij:  crnditcre  af  s^d  deotsr,    .ad   sll  otiior  ereditore 
^f   ei^id  debtc-r  fseceediop  thereto,  herelanf^er  oaiisd  the  credlters,   jarty  of 
th«   eecoBd   i-art*  'JCd  C.  B.   tiniBghaa,   trwetea,   p'-rty  cf  t^.«   U.ir^  ps-rtl  By   tsi* 
bill  cf   Bale,  appellee  traaeferee  all  the     rorerty  he  had  eocr.eeted  eltb  naA 
belottpinp  to  the  MBsie  Hcu-e,   i.erstofcre  condacted   by  »>«8«  C.  Kinirii'hoi.  It  ices 

jwt  Mirrort  to  be  B.-.d#  in  cotfofBity  «lth  tiie  rrevlsloiie  of  the  Bulk  Salee  law. 

tbe  atatttt^  providee  thatj-  "the  b«1«,   trsBsfer^   or  ascin^.afct  in  b»lk  of  tt.e 


-  8  - 

•ajer  firt  or  irhols  of  n  stock  of  K«reh!in4iEe"  ot:  anriee  thuM  ia  tii«  crdin&ry 
eenree  of  tr-<i     vhnll  ba  fr^udaldBt  ant!  void  as  airaiost  the  croditorv  of  thm 
vsiHfor^  «al«Bft  tbs  T8n<l«e,   five  daye  t>«for«  th»  eoBf<uiS'>iioB,   shall  receive  a 
etateiter.t  under  oatb  of  the  vendor  piling  &  cc»~i?te   ii't  of  his  cr^iditore,    iiid 
the  «eBd»9  five  4ayp  before  taking  possesaion  8t<all  give  pereoc:t\ly  or  by  re|,lsiere4 
lett'^r  to  -inch  cr'>ditor  -.  ;r.tice^  ate.   (  Kurd'e  £!tat«t«  Oiap.  38  ;\,   ?«c  <•)«     If-« 
letter  of  ?«tte«ber  JO,     giir?isr  the  iKpr^etticn  ti  at  cartaiu  cf  the  c«4itt;r8    ni 
ti.e  rininf^sBi?  vere  rclng  to  ^t  on  the  aieaip)K«Bt   nbether  or  not  &ppell  et  aaA 
Xho  Oebcrae  Covpany  agre«<l  to  the  aseieai&etit  ■       The  eussiigcaeet  not  baia     for  tb& 
b*pofit   cf  all  tie  ereditorr   but  only   for  eueh     t?  e,if:bt  accosd   tiicrsto,    -j^  iua4« 
vlttioat  any  rreteane  of  Coapiiiutee  »i.tk  tLt  ztfttute   is  vcld^   (Ptgue  vs.  Itoee^   .-:;6 
111*  157  )•  mad   in  cot  ^  defer.ce  tn  the  Botf^e  eued  ee* 

The  jitdgKent   is  U.arefore  eevereed     nd  the  eaiea  r^aacded* 

Beirereed   and  RsKar.ded* 


I 


f 


Oan.  Ho.  6363.  Iprll  Tim  ^'>ll.  Ag.  1?. 

ICalcOR  J.   Senr^  I 

D«f«n(Unt  l»  ?!Tor,       I 

\iT««  l\        Spror  to  Ch'U&isAi^* 

Plaintif\l»  Frt^r.   | 
Oflnlon  by  Thc»fSon,  J. 

Edward  T!,  Prycr,  Receiver  of  tj;©  Wabanli  Rail. road 
CoRfaay^  h«r9iiuift«r  e;>ll«d  the  defend&nt  su«d  out  t;  !«  Tit  of 
•rror  to  ravi««  a  ]od£ji«nt  nindered  1»  fsvor  «f  tSalcoe  J.  Ssar^ 
6«r•il^afior  cslUd  tfe»  plwlntlff,  for  th«  vtsm  of  .*3,50O  for  in- 
]«rli>n  s!»8t^iB»4  \t%  hie  sv«rr»d  to  hava  b««i&  oee4Mti"no4  \j  the 
B*i;lig*Bt  sfsrstlca  of  a  iceotftOtlT*  ftsglr*  of  tbA  ?abaeh  ^llrcad 
CmcpRny. 

Th«  «»v(»rsl  ceentB  cf   tho  daclarftt^on  «»«r  that 
b»tv«Mi  th«i  vlllagjiB  of  Dossar  und  Pi<i««y  »  jebl  ic  h.lgtiway  1« 
Bdjac.int  iMid  coRtlgu-ni?  to  tb«  lin«  of  th»  WsifeRsh  Railroad. 
T^rna  of  th«  eottttts  arar  tfc«  r^j^ligont  ojeratica  of  a  loc«»«»tiv8 
ettg'.na  aa4  th»  dise-arg«  of  an  wi»i;>«al  and  muaeeas^a--;  nei^ttnt  of 
ataaK  i sv-.  tha  angina  and  tJjit  Uta  staaa  «an  east  «?*»  tfca  pablie 
higbiray  «r^T«lof!ftBg  tha  flai   tiff  und  Ma  bprsa  anJ  w^iklng  a  1om4 
aad  unnaca*  a^-y  toisa^  all  of  'whict   f^ig^t«»ad  tha  hers©  jlsirtVff 
ttas  drl'rii^,  oai^ias  it  tn  n»a  away  aoi!  Ini^ere   rl»ifitiff.     Tha 
fonrth  and  fifth  C(!URt4t  avar  that  tf  a  dafandpist  wtlfijilXy,  intanti   nalXy 
and  aalleioualy  cmctsd  ataaa  to  aseapa  f  r  »  i  tn  l6««Bntiva  angina 
•*ith  tha  Iritantlcfi  ef  andangerlng  *h«  jar-son  and   j«"o:«ry  of 
pltintifi    roaa  of   tha  e  oiats  avsr  a  d«ty  of  dafardaijt,  oth«'-» 
hava  no  aV'^inMat  of  any  dvtjs  of  tha  dafandnnt  to^ardt   travallarit 
on   tha  highway. 

Tha  avidanca  «>ow»   tfcat  flair  tiff   ir  «   -wral   »-*iJ 
carTiar32  yaars  of  aga,  ^ho^  irhar.  iajurad^  »a?>  ridlag  eastward 
about  thrao  e*cloek  ir.  tba  nftfmoon  In  a  eart  drawn  >y  a  fantla 
horaa  o^    a  jub  ic  highwaj,  w^lcf-  runs!  on  t?  e  north  tiida^of,  jsar- 
•llaL  ••ith,  and  sdjaoant  to   th«  right  of  aay  of  deff^"*"'    fo"  ahcirt 
half  a  a^la.     k  trxia  of  dafandant  eaita  froR  tha  aafst  >:;n  a   ic-^m  grsda. 


Tha  •▼idanes  of  ths  pli^lntiff  is  th'^t  then  v?9  ftoti.iag  nmiini«l 
It   ft«  ap^Hdrnrce  of   Via  «B{ri;iB«;    ♦-  tt  jl«l:.t5ff   «a*  a  rsb  at   th« 
nprt>:  «rlndow  of   th«  cab  and  anothfir  atAndlntr  ix.  tfc«  fr^titrtmj  b«« 
tire«D  the  tand*'-  aad  tha  atiirina  on  the  wide  aaxt  tf«  M^hway; 
ti-at  •han  the  flsgiaa  vac  sisout  100  faat  aa«t  of  flsintiff,  ha 
^raWad  hill  Ivaod  by  way  of  aalvtati    r.  and   U.e  ran     n  tha  gai^w'iy 
wsivad  Kiff  hand  in  a  '"Ifrllar  naiirtar;   ttv^t  ^hftti  (l^.lntlff  «a^ 
about  eip.'>8lta  the  anj^iea  so»a  an«     n  th9  <fc;'lr9  o^anaiS  tha  K»d 
VAlTa  or  tlo«  off  eoeV  !>t.&d  otaoe^  end  »ni  sadlBaat  r  ct  oat  with 
a  loud  hiatiing  Bcla«  acroea   M.tt  right  >of  *ay  si^nd  tbf)  highway  «n> 
vaIopi£>g  flalfltiff  aad  fclc  horaa,  nc   th-t  ha  could  boI  a-sa  tha 
horaa^  sad  tl.M  thi*  alaon  and  nolaa  frlgfct«nad   the  ham*  no  that 
it   ran  away  Srfsd  plaintiff  van  b«tdly  iajt-rad,  fectb  boeea  of   •!*■   laft 
lag  b'ir.g  b-okon  feelo^   'ufce  Vnse.     Ttia  tr^tir.   did  not  etcf;   the  am- 
ployaaa  of  tha  Xr^ir   tastify  that  thty  did  sot  s^e   th-   ruaaw-sy  ^nd 
t' «t   th»y  do  »ct   rfirajfbar  aHout  the  blo-»''.«f.  off  of  eta  »  th   t  dayi 
'Phea   tha  flsintlff,  «ocn  aft«  ■  *he  accldattt^  r^'   **»!»»:  takan  t© 
Pldaay,   lh»  party   taMrjcr  his  ^n.    aat  by  Br.   tairsea  tLa  c-,i*f68f 
|)kynieiaa  eoalno;  free  9idnay  to  attaed  hlv. 

It   if   Ci;i.t«>d«d    U.£tt   th'ira  cax  ba  no   r«co»*ry  by 
tha  plaintiff  in  this  easa  baeaoaa  th«ra  i«  Ma  prrtot  th?t  tha 
acta  eoaplMin.ad  of  vara  r.ot  aaeaaaa-y  acd  ooual^aad   that  da- 
fandant  flad  th»   rl^t  to  bl©^  off  ataasa  tr;v.  its  angina  or.  lt«i 
ewa  rigfct  of  w»y.     It  -^hb  s  <i\i«r'tipr>  for  th»  jury  'Katfjar  d«- 
faadnnt  w«     aithar  nag'igaat  or  '•llful  in  bla-oin^  aff  t»ta"t« 
ib  tha  sisaaar  and  at  tha  flaea   -'^■■er*   th«  ace f  dart  lappanad. 
It   1«   aald    Ihnt  th«  c*-^*  of  Cf  andlar  r?..   111.  C»ntr*l   H.R. , 
SSo  111.  ?59^  in  daeiffiva  of   tha  e  latantlon   that  th^r^^  cad  ba 
ao   r-ftcov-jry  ia  favor  of   U=3   r-lai-'itiff .     Jill    th  t  »a'  •'«»ld   in   tha 
Cnandlar  enn«  '^a     'hut   tJ  a  sactioBHfiaD  had    the    '^ght   ta   roll    tia« 
4o«B  aa  aRbtuiknaat  on   th*   '^g>it  of  way.     7V«  tints  r«r»  c   t   rolJad 
aff  tha  riftht  of  ■»»y  cr.to   tf.a     ighway,     A  railroad   is   raaf orsibla 
for  parecMal   in  ^^-iaa  caTjrad  by   tha   f  rljfhtaBlng  of  h.  raaa  by  ■ 
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unn—»*Mrf  nrls«t»  ncadw  in   the  rxgMisflBt  «Bd  r»cVl»8«!   nisalliy  |t( 
trslne  or  ^r.an  swjh  /selsafi  are  Mid«  in  »  -j-snton,  ^JTful  or  jrnl- 
Jcl.-nia  Rtaaaar  In  d1nr«,~8'-d  of  »  trav4il'«r*«  rlghtw  <:n  thn   i  igh- 
^»y.     C.   ft  1.   R.   ??.   yc,.  Rf  !nric^,  lii?  lU.  3S? ;  C.   R.    I.  «  P.   R.R. 
»«.   PticlTfl^a,  ^.-^H  IIJ..   MO;  C.  B.  «  Q.   B.  R.  v«.  tJicVscn,  63  111. 
151.     Tb«  eestantion  4t  iat9nUm%  U.?i  r  Tsrltet  c  anat  b^  pw»- 

I*  !•  slai  c-;rt«a4«Kl  thr-t  th«  crtirt  srre^  In  ex- 
cluding •Tld«nc«  offnmd  fejr  U**  4«f«ndwit.     0)»j«et5ons  were  sb»- 
t   irfd  to  a  awti^r  of  q«»BtSci9-9   rot  ts  ■^Itniiissfls  a«  <m  ert»  sxtci. 
^r>  "In  yimr  •xp»rl»Bc«  ia  th«  erarstlon  »f   tralnc,   tell   *h«  Jtjry 
'   eti^ar  th»  asoitiot  of  cUme  ss  she^n  bjr  tb«  flairtiff  ir  fcts   t««- 
tiKony,  TTh^r*   It  \>»caBa   fn»mt«n»ly  fw»c;«-<rary  to  >.loff  off  «t««iE  ani 
lh«  SA -ttnt  of  «t»ntt  daecrlb«d  ««?  anything  to <•«»   ihsa  th«  ordinary 
rsqninw«nls  ir    tl-.«  opemtlnr.  of  trslnf?   froT  tlaa  to  tlfot*     Tha 
objoctio-a  -f^rs   profz-rly  ruf  tt^  rsd.      It  c  iocct  be  Vncs  rn  irhet 
U^  aR?t~«r  of   t>«  *itn»s»  wotild  he  hfttsd  *^l-ca  it  ^^'tnild  dflpond  on 
hew  »«ch      f   tha  evid»nc«  of   pl<sintlffhe  hoard  rnd  hl»   r«=ffl"ioctlon 
«nd  c -instruct icfi  of  nuTt:  oridonce.    C.   A  ji.   p,   j?.   -^^  CMenry,   IJS  III. 
rSS;     ElpdB  Tn«tion  Co.   vr.,  ^ilpor,  SK?  JIL   4  7.     The  4«<«ndimt 
c«Ii«d  as  wi  +  nosff»«  th»  «»^3ll*^er  and   th«i  finweaa,  rho  fad  c)»rf;« 
of   thw  «is:in«  »n  tf*  d>y  of    ',»^,9  aeefdent.     Tv^  «Bgin««r  tossfifiod 
t«iat  ba  did  nnt  rauMptbar  of  stow  b«'    g  ble>-a  off   t>  an  d^^y  b(St«-3« 
Si-lnoy  and  Hr^r,r,  but  that  stoas  !^.  ght-avo  bsan  blo-'n  off  •«rltrc»t 
hl«  fancying  It.     Tre  flr^maa   toRtifiad   •'h=3t   ti  s^  pud  vilvo  -n^  o  t 
di?ch»rg«d  batw  en  Tidntsy  Rnd  KoKer.     Thra  ennrin  er  »-»-  aokod  to  •tall 
"hat  the  condition  of  tt^  .icee  and  anrlne  ^^m  «Jth  relarence  to  it^ 
o»«  in  the  «v«nt  of  the  n(»ee^«ity  of  blowing  off  steaa  oni  inicce*« fully 
*P8rati»g  the  eurltjot"     An  objection  «*«  8v.»iained   to  t'a  qrieetiot. 
Jie  vraa   then  asked  if  ha  had  a  recol"'ection  of  this  particular  engine 
with^  raspact  to  its  (condition  for  projer  use  and  safe  use  on  that  day? 
An  objection  was   sustained   to  this   quasticn.      It  was   error  to  sustain 
a  general  objection  to   these  questici.e. 


^ifc   i;?-,-^   ,'':    iH?''    t'iA.;? 
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Th«  i»lt»«««  nbobld  ha**  b«?a  p^i^lttftd  to  tfsll   th<»  conditioa  »f  'tt* 
{r,glA«  BO   f.'*'-  »9  tb»r<»  was  aof  q«»«tlc»  abcot  lt«  rteaRing  qH«l?.ti«» 
mni   the  bleriag  off  of  9t«j«i.     Jin  otjMtlcn  w»p  al»o  sut«t«lne^  to  n 
()t«*ti()a  eoiie«r,L,iRg  tiie    .juality  t>t  Iha  wa^sr  twissia  le.to  th«  en^.^n     at 
81<Jr.«y.     Co«in»«l  give  nc   ma^Jon  fcr  the  objeetlea  and  we  »^s   now.     It 
n^is  I  -^F**"  to  *«»'•  *h«  •»itB«««e«  describe  all   Uia  ftct»  connected  wlU; 
tM«  engine  end  its  •orklng  at   'httt  ti»«  ead  the  engineer  In  €J>*ng»  ^«'* 

tne  rl^;t  to  tell  *^;:- 1  -r^    proper  *ai  n«eee!»ary  ssecaRewflBt  o?  tjie  esirine 
at  thnt  tlise  and  pl»c«.     Webetsr  Haetaf.  Co,  ve.  Buivaary,  108  lU.  3"'» 
Rypo^etieal  qivestltne  basei  on  the  fecte  jprevei  *ight  b«  asked  exr-ert 
«ita««Be(«  as  to  nhat  *tovild  be  p»-  per  renaewpeiit  tmisr  e«ch  •onditlnne^ 
but  11  Ruet  be  38ft  to  th«  i^trj  t«  wete  the  »E^llcai.ioE  of  fveh  *xf«rt 
eTider«e  to    u,fl  cavs  ob  t-irrl.     It  would  be  rmper  for  t>i*  Tltneo'    to 
dascribe   the  acti?  ol  blo^Snjr  off   rtea*  ar.d  lamde-  ■«'^at  clrcmetaiicee 
It  would  becotfa  necoasari  to  blc*  of?  eten*,  but  it  -*a?  no*   rr  r-r 
to  have  a  i»itB«3»  tefltl'y  wl-«ther  It  »"     or  *«i'-  not  Mjgl.'gene*  to  blo« 
off  etewi  At  that  partiGalar  tise  aad  pleev*  thai  *»-  a  qneetion  for  t  e 
J»ry  to   find  f r.R  all  the  evl4«cce  »rheth«r  the  «et  ?.a  dctif  at  tfcat  ti«e 
as^d   (.latee  *nr   or  wae  Bot  Re^llg^nt* 

It  in  argoe4  t^•t  t  •  c.B'-t  erred  in  ^l^lng  the  t  i  rd 
Inetn-etlon  retv»««t«d  by  jli'intlff  becavee   t>  *r«  aar  no  avida-ca  of  R«iUca. 
ttallca  does  set  aecessa    lly  t"»«r   »»  InteRtiaft  to  injore  but  in  X«iw  rnTcs  e- 
wilfnlaets  oar  W  a  fvcinesr  dlereijard  cf  the  rights  of  otr«re,     fe  s*e 
Be  error  in  tie  inwtn  cticn.     The  eeeend,  fift»i,  seventh  '»nd  eighth  i»- 
■  truoti   ne  apfly  to   the  ordinary  negligence  ccontB  and  eorrecf   tr;«e  in- 
ctttiat  a  verdet  for  the  f   alnliff   if   the   Jory  bfllieve  carta  J  n  t>  InjP 
have  beec   proved  and  r.cae  of  ti.e»  requlroa   the  pluiRtifr   to  ^nm  tMt  he 
vae  iti   livo  exercies  of  due  car"«. 

The  tird  reftieed   Inetmcti;  r.   told  t;  9   Joy  th  t  In  de- 
t-srrintng  the  liability  of  the  defeed^nt  ta   th«   jaalntiff  the  defendant 
B«et  be  treated  art  »e  a  cc-oa  carrier  but  hb  ori'nary  oT-r  cf  lard 
aad  iwb)eet  to  no  gre  t*r  degree  of  esre  thaa  •fold  in  a  r-i^rate  cn-r 

of  real  estate  abetting  oa  the  Yl^rnvf  under  the  ema  circnv^eAaoeee. 


I 


Thl«  is  «  co(T»et  •t'»t«»«Rt  of   Ut»  l9m  *nd  aculd  h»*»  b«»r<  gW»R  altl'.cwg' 
t  *.8  as  iib!;tra«t  {.roj^onltlon* 

CoKr^^int  i^   »l»o  ir*da  nf   th<   r«fu«sl   of  certftirt  in- 
strtictloAii  r«;u««t«4  by  tb«  daf*r4ftBt  but  on  •  rsvisv  ««   find  no  •rrcr  f.n 
tb«  refusal   of  othi»r  inatrviCti  ds.     For  X..*  arrorB  frrlrta^l   ont  th«  Judgrant 
is  ravvrsad  Jtad  tb«  entuTa  rasuutdad. 

Ravaraftd  <tri  Haasi^Rdad. 


/    J^t 


/       /     '  /     ^   ■  /  ,,-  >t:^-5>^ 


6^^    yy^  '  ) 


len.    .'(O.    c:366«  pril  '^rxa  3$15  -"^  2<^ 


VhoTiRs   Hnrt  \ 

Ajspellee        ) 

! 

r-c  oury        \        )  I 

Appellaafc.     )  I 

H       / 


■Tinion  by  ThO'^ipaon,  J. 

Thoan*?  U»irt,  ilRijiilff  began  working  for  R.i;*- Brae  bury,  Ute 
ueisiidniit,   on  a   r^ra  on  i^ebrupjpy  25,   19f9.    ?*nd  rejrmined  at  wark  on 
d«f  .ndnnt's  f.ira  until  anarch  Jv>^J9l4,      Vhie  suit  *»r3   oroi^^rtt      to 
r'^cjver    V -r  *^^e3.        ,,  .    .-    rctara'.u    ■-   verdict   iu   i.ivor   of   tae   plniu- 
tiff  for  01 ,3^^*   ^5  ^5"  which  judgment  wps  ronciered.  Vhe   defendant 
-Is. 

te   cvidenoe  ol    ^r)ell«  is   Umt  in  Janae^.ry ,   I909,   &p   ellimt 
—     d   r^.v  elleo   if  h'j  would  v-ork    :  or  hia  th«  coding  seersoH.    Appellee 
rerlled   he   did   a.jt  know,   appelittrit    then   Hsked  v-hst  va^e*  appellee 
waiited   wiiti  ]ic    rer.lled   .'>23   «   -ajnth,      -.'ot"    a.'    a.jre   -^v^r.   r^nid   nt    that 
tlae»        ftftrff^rdf?   on   i'eoruary  23d   they    aet   nnu  hao   «  oonirersatiaii 
with  rfffereuoe    to   hiring.      A.ppeii-  at  np;Biii   anked  vh<^t   'i'-  ««   «     -ellee 
•aald  »n.at  "..ci  he  replied    'accordiufe-   w    tnc    ui^ae   I   wo  uu   ftjric,    if  it 
Woulo    ye   ei^iht   or    ten  aonbhs   oi"   n   year*;    that   ap   eli.n.it   .'if?i:oo    ahat 
Bp/'eiiee   vr-'wited    for   «  ye»»r   -nc   ap   ellee   r^r.ic    "t,-  cnty    "ix   doHora    = 
Tianth",  ^VT>ellr.;it   'j-'ld   "it  ^ill   uc   -li    ri^^t*   Had    thrit  appellee   nt"*^ 
tc    t.j   «ork      eorti'-ry   .-':,,    19C9   "nc      orked   vmtil   aarc^.    : 


further   teatiri«<J    timt    thure  wr8  no   nh^ia^o  ra^de  ixi   the  x<mf:^e  trata 
«bru«ry  I909  ««tll   February  25  39X2  ^^«n  tiiey   neti.^    A       -nd  h«   tal<5 
'ia   t<«t  he  w»intQ<I   ^30  «  saoath  for  the  roat  of  the   tism;    that  «p* 
el  lent   fiskt'U  hia  lor  how  lonr  nnc   appellco   told   hJsa  nine   jr   ten 
ijn     .n,     tith'jver   he   tsr^nterj,    -^n.;;    if  uppell-^iit   tii<l  n..t   wmwt    appelle-j 
Iter   i«Eir/tj   lei  ala  icnuw  aafl   that  notiaiag  sare  «a.a  g-^l^*      ^pell»« 
■-■        •'^■^'    .  I  vt   fit    the    i,i.a«   01    Lr.^    =ie tticae^it  in  i>'e&ru^^^   i}iz  eppali^.a. 
fifrured  up   t  :«  seeouni,  calculttiag  iatsreiBt  n%  f?ix  per  neat,  aaci 
fa   nd    th*>—    «f>"     96..''>  -^  je   rjppell=  <•    nt    thwt   U-au   out  nothing  w»n  p^ia 
■.!   thff   ftcoount:   at   tVmt   tiao* 

It    i«*   -r^jreec   b.-   oovh   -^ice*?   r';.-,!,    .ijia0.6u  wne  paid  to   apreil^e 
uring   th«    five  yef^rg.     '•■■■:e  evideao«  of  ^^vellnai  la  thai  appellee 
'reed    t^-  tfork    for    *26  rer    .i^^nth    r.jr    J.n^■   wot*    i'  -   ti-^fi'ion   «>'iC:    r.M-^l    th« 
v  :  orKiOfi  seasoa  ia   th««t  ncighoorhooa  was  eight    a&nthB,  end 

lat  fifter   tne   first  9eQ9on  ther^  w***?  uj  contr«».ot  whntever   betviceu    thea 
id  th  t  app«llee  stayed  with  hia  five  years*   ApiJ»lant  deuie«   Uiat 
ere  ^raa  njiy   netileaent  or    ts.k  of  *>   9«ttie:«eut  in    rcbru^iry  l.jj[2   in 
«  ;ich  h9   '^^rcod   th«t   there  wfig  ;596l.7i  «uft    «p  oil  e  and  "l?»o   ce  lied   fs't 
In   V^\2     here   wnn   nn,/  nfirreement  nbout  p^^ylnj?  *.30  a  month    T^de.      JJe 
""^^    v.-vv;    .,-«..;■  .  i.    I  ^«    jr.c    coi-.tr   c:t    dnde    nsiiC    >-h''',l   wn^-'    the   one  nin<fe 

in   Vfeb^^^ry  1909.  Ap;-Qiinfit   ra^o  tesLifiuti   thnt   -Iter   tiio    rirut  yenr 


< 


apFJellee'8  services  were  reas.rmbly  vurth    .16,,,'nont-.   for   \.\m  vrork- 
ia(?   ae   sjn   -nd    thnl   during    the   «iuLer  la^Jaihg   a,    eliee'a   aoracee 
,  were     not  worth  «3cre   than   his   o;.arcl   «nd  lodging.       ,  ae  c^urL  on 
j    ujtiau  of  ntsrellee  ruled   out   the  evidence   t-i   to   the   vaue  v>f   Uie 
mirvlccw,      Appell»ir.t   '^ino   oouprht   to  t>rov .    the  n^turs'   of  the  work 
'    djne   by  ftpnellae   mid   the   v*^lue   of   '-uch  eerric^P   oy  other  vit- 
ncsaeo    out    tif   caurt    «^u«?t**in<»d   »^n   objpctian   to    ^urrh  *»Yldf-nce. 

Counsel    for  nprellee   ianiat    that  "where  n  cjntratjt   in 
[  entered   into   by  which  one  person  Hj^jt^%9  to  j/erfor«  oervicen   for 
mjother.fjr   n  definite   time   ind  at   «   stated   fs^lf.ry.    nnd   ^uch   -er- 
.'ioef»  «re  e.mtinued   nfter   the   ter.Ti  without  objeetion   t>y   the   eun- 
loyer   ^ad  without  «uiy  new  P^reeaent,    the  l«w  rr^inen   «  prcnu-^-tlon 
th-^t    the  pnrtlPB  h^ve   assented    to    ^   continuance   of    !,he   Rervicen 
f<ir   •■»n:)thcr   ter.i  of  the   8«' ee  length  nnd  at   the   nn^m   9.-?lnry   "•    «Jt 
follOTo   therefore   nn   «  result  jf   I  lis  pr-sui^tlon  that  frhere   ner- 
vicfiR   «re  perfortaed  nfter  the  expirr^tiu     of  the    ter.a   Lhc  plaiu- 
tiff   c.-,niu>t   recover  on   «j   f,-ur.iitu.a  i-ieruit."      '.  as   in    the   rule   i«iu 
wu   la  lni:r>l^g    va,    vnen   132   m.    174  sua  other  crises,      counsel 
for  ^PT'ella.'it  a?y   they   do  not  concede,  the   foregoing:  doctrine    to    oe 
soutid  In  loirlc   ^n^  hu?a»«i  ren  on,    atill  v/-   recof!:nize  that  courts 
h've  est^bliPhed"   It   ss   *t  rule   oi    Iqw. 

AT?nell*»nt  hnving  testified    thn.:    there  wae   ri  c^ntreet 
^-        fixeti    tiue   -^t    .26  per  aonth   -ad   that   it  w«9  never  changed 
•ad     he   api^ellee   ha7i.>g  t»»tlflcd   to    the   fl-rae  rntr.  r,er  month,    there 
ie  no  roa<a  for     "^ug^utttent  or  dieetmeion  an   to  \5,>iether  the   agreed 
rste  rT.i^t   rrcv^iil    f-r    l.e  entire   ti  r«e.      «    Ux  such  ;«  recovery 

will    n   t  be  on   the  cio^^ntu-a  -^er  ;it      but  upon   the  contract   Im  lied   oy 
l«*r   n,id   for    the   ooapen«»»ti jn  presumed    t..   h^'v^:   be'n    'ixed   by   the 
pHrti^s".    Ing«ll9  vs.    Allen   (".uprp).     There  wna  therefore  uo  error   Jn 
the    trill   courtrj  ruling  on   the   ^^daiission   jJ    tviocnce. 
__  If  at   the  conclusioa   or   tae    ti:ria  agreto   upon   the  ea- 

loyer  continues   to  receive   the   oervioes  isAuout  %x^x   g  notice  of  a 


Il 

II 


c-.  ..    .;    1..   the  oj'apcrjontijn    to   ue  p'id,    the  ©.aployce  hae   the  ripht 
to   prenaue    ih"'-    aln   v-n.es  7»ill   continue   an   In    the  p^r-t   nnd  will   be 
prc^jaed  to  have  rendered  the   Bf.rvice  under    lh«  oriy^lwyl  fjgreeaent, 
Oood   fnith   ■=^.i6  honesty  reruire    t>i'^l  the   employer  rive   the   CTO^loyee 
noticf    of  any  chniif-e    thnX   the   emrloyee  amy  iGRve   the   ^ervioe   if  nut 
•tAiisfied*       irnne  va»    \da.'safl,    142   311.    125, 

The  apreD.ant   -Inj   iiinisioi   that   t.iere  w- 3   error   iu 
r«fu«in^  n.i  Instruction  et^ting    thet   if  the  jury  believe   froai  the 
•ridence   th^t   nppellee  wa  hired   for    tht  workinR  seasoii  of    lae 
y«sr   19C*9.    **i   ^26  i>er  nonth  aad   that   the  vurkiag   season  w  e  eij^t 
montns,    -^lid  no   «»^r«e!iient  was  made    theressfter   for   lie   f;>oceeding 
ycAra   t<tcn   the  Jury  should  only   allow  plaintiff  st   the  sgreed   r«it« 
for  each  workiag  s64so»  thereafter,     "he  iimtruotioa  a«  s-sked  ignor- 
es  tiia   evidence   th»»t   «pp<»ll€J«   continued   to  work   fof  stftnel  itant   the 
♦»atlre   vp,sr  »nd   i>ji;iounc€S   n   nrorjoflition   it  vnrlaiice  -sitri   ih*:   due- 
trine   I'^iO   tjvn   in   the  c**9«8  cited*      Finding  no  error   in    th-?   cn?»e 
the  J'jdgTtent    It    siffiraed* 

Affirmed. 


/  /  / 


FILED  ^'-^--^ 


0«n.  lo.  6569. 


^/     \     Clerk, 

f  -/tuas  Court  ?pj  dist.\ 

( 

A^rU  Tern  131  i  7  Ag.23. 


i     /  Ap|»8*l   firoa  Sohuyl*r. 
Rorao4  L.  fln^lo^  Co.. 


A^^fllAnV 


Oplaiaa  by  ThQ!B<Moa,  J. 


-■•n^etian  an  the  o*6ff 


/^Ji^^'^^^^ 


fay  P.  J.  Traut  a^lnst 


th«  Horac*  L.  finslo*  CtespaaT  tu  rocoifsr  for  (laaa?>»9  to  4  bars* 
vatm^  by  plaintiff  loii<«d  with  eniah«d  rock  9o»«ig(»Oii  to  dflfeniwt. 
^^Mi  barg»  w*a  d4liver»d  at  d^fMiaat's  ylaw  0'  bttsinoes  *i«4  i»        \ 
»V4rr«U  to  h&»^  b<««i  da»*g9d  by  th«  n«gllgflnc9  of  il»»f«BdHnt  in  un- 
iMding  it  la  an  iniiro99r  magamr  and  by  fallingto  mMjt  fro«!  tho 
^•W^ga  th9  w»t<3r  lh*t  i^Aked  into^it>4__fM^»^a  T3PiAa4  tirni 
Jud^unt  ia  taitr  ©f  ^Istiatiff  for  $J)00.     the  defandaat  s?»rwal 

fh«  9«id«ne4  for  ^wallft*  t«n4s  to  show  that  th-, 
in  gMd  eottditlMi  «^«b  it\«ras  isUvirod  to  ap^llant;   that  ar>F«il- 
lah4  «M  ^Tsn  in»tructloaa^)^to  tha  pro^^ar  wvmsr  uf  uolo^ing 
mi  takiae  car*  of  it  am^'thatVt  was  not  unloaded  as  diroetftd  bat 
«»6  i»ftioad9d  in  9w:h/i  «iiaB«r  tHa\.  th>  b*r?:«  mm  etraia«rj  aad 
twiet^  and  th«r«&ft9r  sank. 

the  avid«te9  of  «ji^ll4nt  t«nd»  to  >i^ow  that  th-s  bar.f^  i»aa 
old,   rottsn,   1-^ky  and  tl^t  it  »«-  Ji<r*in9d  and  twiatsd  by  appaHo-j 
daliv^riaf?  it  to  ajs^allwt  ^hfip^thf  stono  xm.-:  tc  be  unload sd  »»i«i 
•  atseiM  boat  und»r  full  M><a  ofytrvs  rwtnin^^  00a  cornier  of  %ht 
b*iTP  OA  tha  b««k  laftj^to?;  it   in  »  tyi«t*d  -Md  tiltad  Condition 
tharoby  •traiiiing/<(ftd  op«ftln^  ite 

Tha  only  avid4n«4  coneaminii;  th^  saaaura  of  iaaagaa  wsm 


G 


2. 


\y 


V 


t«0tijBQnf  of  th«  Talas  of  t>i9  *»rp»  •hon  it  i«i^9  dalWer^d  to 
•ppallant  and  Its  r  lits  Aftar  it  wjjui  unloaded:  an  ofej««iioo  to 
thl«  ovidmcs  OS  not  th-t  ?ro9«r  a*iBur*  of  dMagsn  whs  ovflrmlsd. 
THo  court  iki««  iMtniotsd  th*  Jury  that  tho  nsasurs  of  d«naa»»,   if 
th«  Jury  •houid  find   for  plaintiff,  was  th»  diff«r«iC9  b^ti^ssn  tht 
fair  eaoh  v^lua  of  th«  birgo  boforo  and  aftsr  th-?  aUsgsd  Injitrj, 
Srror  t»  MoigMd  on  th*  <»dmi9sio»  of  avidaneo  on  th<»  masuro  of 
danagoa  «uid  th-»   iimtruction  on  th*t  ciu^stion. 


Th9  *»id9nc9  shows  that  tho  barg^  had  baan  rap^irad.     ths 
correct  m«  tf ura  of  ^d^iM^as  for  ^  injury  to  parMn^  proporty, 
«hor<?  the  »>Me  c»n  b«  W^ir*/,   Ip  ih-j  neeassAry  co^t  of  mking 
tha  ropers  «nd  th»  »alu«\/th3  ^m  of  such  property^  *.ilo  th?* 
ownor  is  noooesarUy  d^pfly^jdN^f  it,  itJiila  it  ia  undirjroins  rsp-Ur. 
Pits  SiJBone  V8.  ^9am/l^  111.  3^1&.   ftirry  vs.  C^apb^U,  US  111. 
Ipp.  646;   Cross'sn  yi.   e?iicaj^  ft  Joli»t  tl«etric  Ry.  Co.,   1.S5  ni. 
Aw.  43. 

It  is  8UKyr«t>d  by  %r^9\\'i^  th4t  apiwllant^duc^d  th*?  court 
to  nnk«  tha-orror  cwWUiaad  of  by  not  in^ar^g  ♦A«  court  v»hat 
•»•  tha  eorraet  !S»»»ttra\^f  dttmgaa,  And  «lt^  appalUnt  had  pro»flB 
the  daa&g9o  ae  st.^t^d  ov^Xth'!  obJ«otio/of  eoonoal  thiit  appllsa 
thoB  Mdtrtook  to  pro»*  tha  d^ses  W  tha  eorraet  rula  and  cotmsal 
««»in  Ob j acted.     ?roa  tha  ftuast^i^  aak»d  it  doas  not  app»ar  that 
the  repairs  asksd  About  ware  coi('<'iniW  to  the  dawigae  elaiaad  to 
Have  bain  cauead  by  tha  na8l^:^Bce  ofi^ellaa  and  that  wia  tha 
ground  of  the  objaetlwi,  AlthoBu*  eeweal^o  »ot  appaar  to  have 


fair  with  the  courf^  and  daelined  to  atataNlhair  po«itioo  on 
«»•  maamre  of  dan»^<!«.  Thay  confined  thair  prof^^oml  dutia« 
to  nakiac  objs^llona. 

H:^Aa^l9o  contended  th.^t  n.^rm  ^^  o,^^.^  u>^.»l^^f,ig 


/y  fourth  in9truotign^;«rii*«>i  informsd  tha  Jury  th«t  «b9r9  p9f9mal 
property  ie  pIm«4  ia  Xh^  hands  sf  a  bailsi  la  good  condition  aad 
i«  returned  in  a  d««as<»d  condition  than  tho  law  prsstows  ^H»t  ^9 
injury  **•  dua  to  th<*  B*^lig»vs<:4  of  t>i9  b»il«9  an.i  the  owner  ^vould 
to  «otitl«d  to  r9C0¥«r  t«l«')9  tho  bail^^  hji*  9ho«i  Ip/  a  p^reiMJUdsr- 
«iic«  of  «»•  9vid«nc4  t»»*t  it  i»Mrei99d  ?uch  »;-:'5  aa  "ffis  rfj<*agnably 
nsesasary  to  «ar*»  for  th«  ^roy^rty.     y»T^ia  struct  Ion   rallqir»-tg5 — 
rula  Iftlrt  dffiWB  ■i«>-3^i»t »aun*p  ?<<*  l»tjinif^  6'  111,  if^,  fur  u.>a^a  of 
V4iii«it-;-. 

Xt  is  al*e  :tr^9d  thafyttsa  eourt  ahotXld  h%yi  s;i»'»n^^'»r«ip- 
tory  i«*tntctt«|\to  th9  i4ry  to  find  for  thV  d«f  wda^l     Is  refrain 
fro«  ««pr»»6laj!:  «i/\pT>|iiiijn  «a  tha  awrits  of  tK«  f^^^   Tor  tha 
rsMOB  thq  trial  J«r'g>s\dld  not  ortlfy  that  th^rf  ^>11  of  ©jreaptlwi* 

eootaino  *ll  tti-y^Tidgnc^Xintrodttcsd  an  thy'trial.     TS*  Jud^Bsnt 

/  \.  /'  x^ 

is  rev»ra«d  a^a  tha  caus';  r?m^i«a  for  tfia  arrora  on  tha  ^^j^tara 

of  d*a»ess. 

Rovarasd  a»d  Saaandod. 


/ 


/ 


"^■.... 


Ow.  lo.  6375. 


J^  /--  ^  3 


■■) 


Ag.39. 


i       AP!>^*1    from  V^mUi-ir,. 

Opinion  by  Th<»»«<?on^  ,f. 

-Mj'  lr\  .vjn«»  fcn.u.^.t  -*?f.teBt  ths  £^7  j>f  a^vui,  ,^ 
John  K«rr,  co«U^Mor  ^f  «»rth*  g.  K,rr    Z  ^«^^  f^^  j^^,^^ 

^«.,  «...  *  r^^,^  r-.vor  ..f  ^lay'i?'   for  ^50  .«..!  «.>.t*. 

«  th,  gr.«a  t^t  th.,  lid^w,.  ^/*  not  sho^  that  tK.  ^r«<m  la. 
Jur,d  «.,  in  t^,  *T^i Af  ordArr  o*r.  for  h,r  o«a  wf^ty  ,^ 
inj^^d,  ««a  |««*«,^  of  thArXal  of  ««  ia^truetioa,  «»u^iy 
«lv«  te  ««ch  .*^,^  t^^t  thXl^  ^y  r.,uir^  ^itU.  to  «*rcl** 

•Wy  »*?a  eon<lltion  for  t^«  «»^\r  tr.*v,n«,,  *a4  tb»t  a  eit,  i, 
not  an  u^.^^r  ^*in,t/4iuri,.  A  r,,-.a«r.  of  .i,r«t.  i«  it,  ,tr,^t«, 
/  *tc.     Th.  l«*trMctl^^^.t*t«.  t».«  uLorrscU,,  and  rrd^^t  b*,» 

th..   fir.t  »B.-J  fl^h  l^,truetian«  s^^X^  th»  r«<:aa,t  of  a.^^.ii^t. 
Th.n,  r*.  n.  n^,,,,ty  f^^  .«l,lns  »nd  th\  court  .ho«id  not  sir, 
«opUcat,  inj/n^tlon.  or  dlffw^t  .o«bi^i«ns  of  l«^a  ,roT.«.n. 
tioR,  alrWy  slv,B,  ^,c,-»  th^^r,  ^.  no  -.rr«^>i,  r-,fu«l8g  tb*  te. 
straetlo*;  ^ 

W  *«k«   for  ,W  *  rMr  «tlSM.^r«  •*,  a  hoi,  la  th«  «r. 
f*e.  of  tha  «u.    1h^  •,U«..,r^furt^I;^»^t^  th,  di««.io„. 


9h««i^t 


2. 

of  th«  hol4  but  ah^ttJ^it  to  )m«o  V'f^in  fraa  miA  an^i  «  hftlf  to  thr»» 
t9»f\  in  Midth  north  aai  »o«!tii  aid  sMraettentllj  <-tcr«a»  Xha  w%lk,  and 
that  it  «Rin  tnm  t<<o  sad  «  hftlf  to  six  in^ss  d«'»p*    th#  soad  aad 
gra«»l  Haid  k««B  viuhsd  froR  Hndsr  ths  3t«iriM»e  of  th?  «eilk  at  tha 
south  sida  of  ths  Hel9  iMvia^  th«  surface  of  th«  wilk  ^rojsetiag 
two  or  thr99  In^v^  o9»r  th<»  hols.     ti%rtb«  S.  S»rr  Inp  an  aoafur'* 
riad  vomn  fifty  thr^^  jvarn  of  *??»,  **o  ••»*  asv^r  »»ry  Vri?t»t 
tiORt^ly  tet  v-M)  «»o9»«»999d  of  llttlo  l9«3  than  ordiatary  simtt^ity. 
On  tl»«  el#t  of  9s«4a^r  ^Jtl-,  1913,  b»tw!M.n  ti#tt  and  ol«»  o««l«>ei: 
rfM  acKi  htr  oistor  in  lam  war*  §olas  ecuth  an  Bftsal  Siraat,  fiian 
IferCh*  S.  Earr  «Ki^t  har  foot  te  tha  yout^i  adga  of  thf>  hol<*,   fall 
aai  «a«  Injurad.    Th4  sistar  la  lan^  tfa*a.  ^«aad  E»rr,  d^scritod 
How  thay  war-*  g^lag  »l<»g  tha  «ida  walk  shaa  th-s  Injury  oe«arrad 
\y   I  and  taetlf lad  th*t  it  wa®  dartt  at  tl'a.t  i»la««,  that  Has  Karr  Itaaw 

aotliiag  *tN»ttt  l^ia  ^X^e«  and  had  oily  pataaad  o«ar  that  «4lic  (^a 

I 
bafcra  "ftan  e?>ias  north  ^Ubout  %  twwth  hafora  tha  Aoelsiwit. 

It  »»s  a  <;tt!9atlo9  for  tha  jury  from  all  tha  a»ldii«ie«  to  »ay 

^ath«nr  tha  ^rty  injurad  waa  in  th4  axireiaa  of  due  e^ra,    vnd  it 

hawing  found  th»t  #)a  mat  In  tha  axarel^^a  of  aaeli  entr'^^  wo  eaaaot 

atsy  that  tha  vardlot  <tfid  ^^ant  ara  sot  sttotaiaed  iff  tha  awiiaaaa. 

fha  Judgaant  ia  afflraad.  V 

Affirafid.  ^ 


li-n-' 


Ir 


G«n«     o.  6333 


■'■^'  /O^ 


ui,-.\ 


:i«A»    Row*   and   ..lln   How* 
j\p  el  Ice  a 


J  nul     uhzi 


venX   Tto.i     Ir-xk 


Opinion  by     '.onq^pan,.'. 


:'.  A,\Rowe  nna    -Hh  }^j' e   on  .  ?»y  2C   1^34  be(^.^n  ft 
in   nttnch;ient   before   a  jv^tatice   of   the   pea<Se   afrn.i  ,nt  X  p.u1  Kuhii. 
ff»nd«?nt  nppeni'ed   jn    th-?  juaXice'J^'  oourt,   t^here  Judgmeiit  wa     ren* 
wfrnlnat  hla.      ?r j  t   th»t   juUgaerfi   he   took   an  «      eo^    to    Iho    oircui 
whore   on   n   tri«^l   befjre   a/Jury    -x  vertsict  waa    re  turneo  j_n   favor 
r-lnltitiff   for     l60»  /\he   plaintiff  re  iitv\<i   :>2C   fuidjudc^uunt  wpn 

X        /  \  ^ 

ed  nj^aitiiTi.*      cf^rldant  for  1^,   Ir  J  Which  he  prosecutes   tis   n;    e< 

'he   flui  t   In  brouf'ht    tj  recover  for  r«nt   due   o.i 
Ifi'^T'e    dnt-^^d   April   2V\     J  9i3   Executed  bi/^ppelieeo   ia  which  appcli 


n«^-aera  y-'^    lennee,      '  lie   leasee   axA  njtnign   the   leaae.' he   e.irienc 


hnt    ths   lense  wan   obtained   by   nn  npeh*-   of 


,;    lh*^t  -a^ 


P"id  three  im'ha  rent  on  tht  le»i=ie  "nd  producfed  two  checkii  c 
t>-i«l,  ind  B  receipt  to  '.A.  crarford  execat'-d  by  owe  ijr  ,2f 
rent   under    i'l-      c«»n«   ouffd  uron,    from   ^eptfl/noer  29   to\.ctoVer 


1913    ''"*'    t-»at  J«  A  •  Crnwf  jrd  *•*»«   the   ngent   af^np   gLI"!.!!!. 


siy  the   ter  i*!  of  the  lenne   atj-HHill ';,.;.  IcL   to  I  » 
le!»nee   cort^in  Itaiidn   *•   for   Ihepurpose  of  cnteriiig, opera  ting   U 

■ ' '  ""■'"" "" ""  "*  -  "  "  '"■  •'  "•  "I 

fr  J  1  (\^te   nnc  «n    iiich  ion/^er  wr  uil   j^n  '    -7???  in   found   thei-.-:on'''f\ 
•Lew-ee   nfrrc-s   to  drill  n  >reii    on   ■^-■iC  preraines  vriihiaV  60  <!P-y« 
Tvom  thi?3   dot'^ ,   or   ther  ?nfter  tilj^^  \..}    the   legaorn,   rentals  a»^ 
Innfter  provided   until   <^  well   i??  coiiis>leted  or  the  ipiroj^«2.^y  her 
(trn  ited  ia  Boiwreyed  to  lencors**     necoid  party   ?jgree8  to   coiap^ 
'»rell   on   the  prciaiseo  t^it^iin  6C   oAyg  frjs  the   dafie  hereof , or  the  ^ 
ther  after   v)*^/©   ;*  rontfisl   of  §20  per  «anth  p=syabie  in  adv»^ce  uni 
well    i'^  CO  ir-leted  i  X  X  which  p«yvaent«3  ^hall   fully  'it'   complei««v 
tend    •    iP    .«B'.-'«5  fr^ri  ti   g  to   ti  se  until  ''    in  co'^plcted*. 

A?ell»rxt  n<i  tends  that  the  statste  of  fr^'udr'  i^  '-, 
fG..«e  tv*  t'l  •  ^ult  for  th"  refmon  th^'t  the  Ic^rr  if?  !"<  anlc  Of  ni  \ 
tflregt  in  I'mrt  ''nd  w'»'^  n  tto  b-^  perfor'ned  wlthili  a  y-inr  nnd  w«».e  o 
nj-'-iori      :iv  him* 

Ap:i«llce  rex'lies  to  appell«utt*s  eo  teiiliuaB   thet 

c 

cueslj    u  of    the   Bt*s  ute   of  frauds  wsb  t\.i%  r-rintd   in    Lhc   tri"!    coii- 

alno  thnt     he   n  ,it   i*:;  for  rent  is  aac   under  <ui  nt^«eirent  tf> 

v;' 

m  rauhth  re:ii«l    nitil    ■'    roll   w»»b  com-  le tec   wad  it  ai^V 
'4»d  v»i  thin  ft  y««r« 

..  exnainnti  .  .^^   r>i^tr»ict  «rid  recc 

\ 


h 


(iliclce    t  'at   there  i»'0   eay   objection   to    the   izitroauciion  of   the   le^so 
in  evicd^uce  on    the  f^round   that  it  w«b   vjid  under    the   ntst-itu   of  fr»-.=ti8- 
nj    1  jstructijti  wna    n.'iced    jn   thntquastiou   iioit.er   is   it    acnti  jned        in 
tho  aotijn    for   n  new   trie!   nor   in   the   asaigniiients  or  error,  ^celence 
uhnt  Wfis   n  .'t  r«ined   in  the    tri"!    court   cjanot    ue   r^iioci   in    t  lis    court    iv 
t  \H    lir^t   time.    (    '  ifrhl«y    vn.      etzrer ,   1.^7  111*   ^37;        Tyrrell   V3* 
obin'»on,    iSc   311    \"r»  236. )      Th«  defence   of    the      ott^tuta   of  frcudn  «#^ 
i'-     ,    L    r-'lr'ed    oy   '^     ;   ti^n    to    cirect   n   vercict.      It   i?    uuncceeoary    to 

nea  upon   t>ie  ot'ier  oue^tioiin   cir?cu8'»ed   uy    the  psrtice  In  ref  roucc   to 
whether   or   v.  ■■'    <    '•    -t-^tute   of  fr«JUd3   iq   a  defence    to    th*?   ".vit. 

Appellant  "l<=!o   contend??   that  thore   in  nj   evide   ce   thnt   ap 
elleei   are   th*?   ovnors  of  tho  '^roT>'^rty  leaded,      -^ppell^nt  h'-ving  nc- 
r.r.^ted    the   len^e,    "nci  pniid    rent  upon  it,    the    "uit   in   oa   n   oontr^'Ut   ^c- 
^'^pteo   o     tiiaa.      If  ap;ellee3  were  aot   the  ownsre   that  wan  a  la-itter 
of  de  r.-  :ice. 

It   is  alJ?o   co:itended    thnt  certain  ."nstructijns  ro» 
uent«d  by   oppell^-nt  3t»>ting  in  effect   t!.»it  if  they  believe  froaa  the 
vidc-ic*    th«t   the     pRymentn  ta^uto   oy  nppellnnt  or      i^  ai;ent  •»'    e    Merely 
I  i  optljn»l    then   they   -h.iald   find   for  «p  eli^int.      '. hnre  wn  no  error  in 
M    rcfu'^iniir  «ni;'    inwtr  ;cti.Tn««      "hile   «prell*tnt    held   the    I' ' '^e    it  pre- 
vented  ^ny   contract   oeinf^  oa-'de     lt>i  other  pnrtio'?   to     rjnpo   t   for 
~^'^^  ellant  had  the   rir;;.       .ndor   thr.   le»>>  e   to  rec^nvey   nno  release 


ay   rirh   r   under   tn<?  lonwe  nnd  therebv  preT*:nl    Ih^    '-iccumul^lion  of 
r-?  :t?.      Findinrr  no   error   in    the   crrf^    tne   judi-vaojit   is  rffiniiod. 

Afflrsied 


>ti?/-/o^-" 


v..°«n*    "om    GCSdd. 


.\orll    ':erTB.    lJ/'> 


.       .      arker,  Anpell    n/B,       I 


7P 


'K.41. 


p  leal    from  '~he3Y>y. 


Tldick.   -IX 
T5oTe,    et   al 

pinion   by    .'hoiapBon,    J 


jn    Auga-^t    ^.;i,    1  jiQl ,      eorge      .      nrbee   and   ; -^r- 
e^ccuted   their  note  and  a   rt.:age   for      '^OO.OO,    "■>nyn"i'^    \.-)    i  .=^'  o-'p^- 
of  "illlain  wT-aifj,    five  yf.n^TP   afte>'  date*      'hie  mort^'^f-e  ^^p   re- 
c.rded   iiaT.ediately   aft-^r  itn   execution   and  v^b   tvie   sortt-ag©  f-ought 
to   be   foreclosed  in   the  original  hill    in   thir   fuit.        "  hile  thie 
note  vlth   Uie  iiortgage  vns   i^iven   in  favor  of     r»lfr,    it   in   f'lct   ?•  p 
the   proT   rty  of  L.    M.   Tarker   and      eorgc    'i.    --obertSt    ^>artnf>rp   doing 
bueineoF   'is      arker  and   :-.oV:ert8.        "'o   sFBignment   of   tJte  r^ortgage  of   r**- 
cord  »-a«»   mnde   froa   -rr^ij-:   to      nrkp-    nnd      ^oberts  "  ut  '.>>rb»»e  beli  *»•/»') 
it   to  be   the   nroperty  of    "eorfie   A.    Roberts   for  -nny  ye'arf?.      Thie 
mrtf^age   covered   forty  acree   of  l?md  which  vme  co   veyed   to     ottie 

idiok  and  rhile  Phe  owned   it,    fhc   ^nd  her  hu^b^nd   ex»»cuted   •>. 
note   and  mortgage   thereon  for  ^500.00  to   George  A.    "oberte;    this 
naortgage  mj»   nevi^r  reco'-ded.      '.he^eaf£pr  on   "arch  5,    1909,    t'ie 
idick  brot   ere   '-«nd   tneir  rivet*   exccutd   notes   ^nd  n  T.oT-tgage  for 
.3400.00      c  voring   the   f   rty    iQrep   in   n.u*Rtion  and   an  »idJolnlng 
farty,    to       .    .      at'^n,    who    iT.-?iedlately    :ntlv)rp*>d    f^e  note?    to   ".", 
ore   and   -  .    .  >lJove.        n     arch   :?*,    IvlO,    tie    tvo      idicke   ?ind   t^ielr 
Tivee    conveyed    the   eirhty  acrep   ^v.ove 


referred   to,    to   V'illiam  ^-aum    "pub,iect   to   tvo  mortgages,    one   in 
fivor  of    "reorge  Ro   er-tj»   the  other   in  favof  of  ^Iza  i^.      agan,   which 
raid  raortgagep   the   grantee  herein  ajspumes   and  agr<"-B   to    oay. 

Mo  noney  was   -.aid  by   Haum  in   thir  trnnRacti on  but  he  asru^ed 
the   indebtednesp   and   the  property  !i>   «arj(rto   nave  bees  v^orth  3  ess 
than   the   debt.      ':'7idPAMit^~4^   'im  r^nfl^^nnr^   fny  ^^^ff  TTurpnrff  of   mnTln/L^ 
^hat    'aum  had-jxxxtlcg  of  trh^-tHMreeerdod   nnbartr— >n.7rtfrneff  biit    it 

app ear^^^om, Jthe  act?   ind  tTqjTgaclio'tfB^^o f ~all~mg-?a  ( I i  h b    I  h L 

neith^i'-Rftim  iiui-    the  i^ofe~Yfo€K'fT8'l^d  ^Tthnr   o 
I  "»<-ioft   af   thi«  Mnr<Ki)<Mr-d-ed-jaoJAj:r3^.      Ihe   fevidence   ghoWB    lU'U    Ihg-ye- 
\y      cord   (^   rnnrta>»gp   to   Ornlg  whb  know  imd-^pokea^f.-Jby-tke^artie* 
1  *«^~****-'*<>^»«'**-««>**«*«e-    In   February .    1911,    r.oberts   ^Bkrd  J^auai  to 
pay  hie  mortgage.      ^a.xm  incjuired  by   telephone  how  -such  war  dde. 
hobertP  gave  him   the  amount,       :551.65.    and  liaum   -let  »i?n  at    the  bank 
and  gare  him  a  clitfck  for  t  .at  amount,    receiving  a  note  which  i  aum 
saye  he  glanced   at     he  back  of  to   nee   t ne   figures   and  put   i t   in    nis 
pocket.       te  asked    lo^iert^   for  the  morj^rrage  and  Roberts   told  him  he 
would   get   it    and   give   it    to   hi*  and   that  he  wo   Id    releape   it   of 
record.      Later  he  gave  Baum   the  unrecorded  .  SOO.OO  mortgage  and  Baum 
Immediately  objected   and   said   that  win  not   the  -nortgage  he  was   paying 


1/ 


I 


off. 

—  Till*  ow^fc  wciB   orougni   lo   loreciose   the  C*Atg™3rt /rage  for 

\  \  /  \\ 

•  uo,    date.   -.„^^,  «.».,j.»ux,    =-i,,,u  jt  uroRE /Dixj.   was    riixjdNp raying 

that  the  Craig 


nay 


to  \a'ja»  and  tne  T)ot««  the  aajountXpiid  by   ^aisaMn   exces?  of   the  amo- 
unt  di)^  on   t   e   >1ralg  isortr^e  toget  .<»r  vlth  let?:al\ interest  t;.ereon 
frjTs   the    vvte  of   ffai^^ayaent. 

c  circuit   CO  irt   dipjilsBied   the  original  bill    for  vant  of 
equity,    granted    the   rrayr   of   the    cropf  hill    nn-.?    ordered    .,  le  niort- 
-;rige   roiglit    to  bo   foreoloocd   relpaped   ^t  record   "wA   it,    togf^ther 
»ith  t)ie  note,    ca  icelled   and    t"  •  t      ->'•'>•-■!..  ^    -.    -^«'5    .,    t,    ->ny  to      -'sim 
and    t-.e   'oves   tiie  sua  of    "81.6S  Trills  intereet   from   Kehruary  »>,    Ivll. 
.he  d-'cree   furt'?r  fouiid   K.'\vX  on   .  obru^ry  t>,1911,    ?h«»n  t' e  rnoney 
-"vr  rnid   to      o^e^tP  n.tid      rior   t   creto,    neither  ^  aua  nor  either 
of  the   roTcs,    H npelleet^,})'^  any  knowledge  of  the   unrecorded  mjrt- 
ji'ige   ir.d  the  note  rhicb  it   b   cured  and   that   mid   onyr.ent  ^ap  mdde 
by  anpelleee     nder  tJie  belief  thnt   they  vere  paying   the  -mig  note 
and  sa-jrtgnge. 

"he     lattere  nr'^'^eiited  upon  «hich  :i   rever^^al    of  t:ie  decre- 
ip   aeked  are  question?   of   fact*      The   evidence  was  )i"ard  in   open 
court.        n  a   review  of  the   record  \se  see  no   ren.Pon   for  dintmvbing 
the   find*ifir    ".nd   the   decree,    oil  of  ifhioh  are  suT^oorted   by   the 
evidence,      'o   reversible  error  appearing  in  the   recosrd   the  decree 
ip   afrir-.ed. 

■ffir-Tied. 


I 


J-^  /-  /  o  ^ 


A?rU  farm  191S/  Ar.44. 

Ar.p**l   rr«»  City  C<>upt  of 

Apjwlli*  r9e«^#r»d  »  jttdsMttt  ageOastt  Chirlsjt  R.  #oni»j»^ 
«99«UaBBt,  In  thfl  elt7  eourt  of  !tetto-»  for  $180,   for  aa«  79«&r*9 
iflt«r«»t  th*t  •%«  Awi  stt  «  $3,000  ttote. 

th«  •ait  WM  ^joB  Say  20,191'*  •     Th«  *»eiarat4oa  eo»t<ki»3 

<m«  eomt  uto.  *v«r*  that  on  to  «it  th«  2«th  d»f  of  October,  1913, 

th4  «99«llant  ^Bd  t*o  oth»r  i»«»rti«3  '?*•.©  «»r*  oot  ««r»*d  «ith  *iif.&  .n 

4«««ut9d  tn«lr  «4rtAAs  ^ifHsidaary  »»*»  ?or  $5,OD0  da-*  t©  tl*-?  aiMtr 

of  Sir«  8.  Tuek^r  twenty  ^o^jir  «?«5«th»  aft<»r  da%»  with  int^rost  .<»t 

9l«  par  e«nt  p'W  aomM,  9«yai*l'»  »<a»KiIly:  that  aft <»rpard«  em  to  wit 

•»44  (toy  Md«  «aeksr  snitorasd  itai^  aot«  to  ^tL'ilntif?:  thst  Aftar- 

*w4s  en  to  wit  Oeto^sr  2%,  I915,  owi  y«r«»  Int^^Mst  ^9cut>  iu?  c« 

•al4  Mt9  for  iiit^iNMrt  fr«R  t-  wit  Oeiol^r  2S,  191?,  untU  to  wit 

OetoW  ..6,  1713,  *s4  th»  day  for  th«  pAyasat  of  mid  lBt*r»»t  has 

sli?sa*i,  etc.    A  eapy  of  th«  iwttt  wft«  attached  ta  ths  dteltiFAtioii . 

fhw  ti4»f«»d«tt  fU.»a  -»  pl*»  of  th«»  gwswul  l»s«>»  with  aotic* 
thftt  th«  e«nsi4«mtioa  for  tha  ast^  «m?  a  Mntmet  froa  f^tor  to 


trw.fw  a«rUla  n^^Ml^nn  rt,.^t»  to  »  aor^tHtim  to  Us  or.pal*M, 

=w4  that  tb*  ^mat  of  th*  (»t9  MM  eoatiafsst  «»  ths  r 

kr  r.tek4r  of  his  cw»t«%«t:  th*».  Plaintiff  4«  aot  *h«  .,«-,.,».     f  th« 

aot«  Wt  briags  th*  wait  solely  for  tswkar;  th«t  jiai 

pl»c«d  ia  p«,«9»«sl<»  of  Miij  aot«  with  »otia«  and  knowl*!^  of  th, 

«itt*r.  s©«taiB<Kl  in  »Ud  cantraet;  that  eartaia  r*p»,«it*tioft3 

»ai»  by  l^cksr  to  «l*f-Bd«t  »*r9  falw  aaid  fr^aduleat  aad  that 

plAlati^.   v^i.  .  ,i,^  r^Ms-aatatioaa  3«d  ansas^a-snt'  of 

Tuck9r, 

»w  fir-?'*   ^r^.«  .»99lap»«d  that  ^-^    ^5■,^a-^.  is,   t'-i*   th-, 
^•clamtloB  i*  in*ufri«i«t  to  «u??ort  tha  jadgmnt.     ^9  noi^, 
with  Its  «»«ora«MBt^  »M  intra-i,»ff-„t  1.  *yl.iaie».    1fc*r»  «a..  no 
tth^^etim  that  t>?«M  wts  n  v^rUm^  hstw^m  th*  Rot*  *nd  the 
teolaratloe.     l?j«  4at«  of  th*  j»t«  1$  laid  aui«r  a  vW-^Uft^t. 
It  *»,r«  *  y»»r»9  iiit»r*»t  fro.  Oci6b»r  2«,  191,?,  to  October  r  8, 
1913,  »M  d»«  aad  uRpOtf.    Him*  dat»<5  ai^  eoiwctly  all^i^sd. 
Djr  th-*  m^n  known  rule^  of  pl^ilmg,  a*t»*  «h^  ftvcrrsd  v«di»r  a 
vid«lic9t,  B,«4  not  b«  ttrova^  m  avmnrsd,    Lous  va.  Oonkiia, 
7b  111.  3  i:  Sej«,  ,s.  jiutu^i  ja».  Co.,  144  Hi.  A?r.  4*H.     Thiij 


JAfVir  t>»»  intrcMlaoti«n  of  th<)  ftcit<»  in  9fi4«nitn  >y >U»^u^^^^'^/^ 
^.^  /'"^^j^" ^  "^^y  c  ai^i/rsii  iU-*«-   at  a  ""rS *»»»!«.     H*  t»stifi»d  t>i5kt  h«  did 
i»t  too*  t}t9  cMk9r«  V»t  that  ft«  ioaj^t  th.*  »ot»  ftrt«r  tila  bMksrs 

tw  but  th^*«*s*4»r  toW  hlM  it  «m  fiv«  for  »ofln  of  his  flAas9l«WB 
i»t«f««to:   th»t  IM  ^*W  |1,»0  ia  e»«h  «»d  tr^sna^-wr^^d  f^.-TiCBf 
«t»k  at  SO  Msl*  ?3B  tl»«  «k»ll«r  for  tha  not^  gn  *U.j  l6,  I5I3.     Qfts 
«f  th<!»  Joint  •»!««  of  th*  8st«  t»8tl?i»<i  that  in  a  eanwra^tioa 
'aygaiiq*  a  f*'*  ««>¥!ts  bftfers  th«  trial /A»»aa3_Ls»A  Ia 


/tM^^ 


»ith  ^aygfliiq^  a  f9*  ««>¥!ts  bftfers  th«  trial^'aasaLU*  tald  hi« 
tt>at  li»  fe«ld  tli«  ast*  «9  «f>llat»r»l  9»«t»rity  f«r  a  loan. 


&.  (^^^  i»tr(xiuco4  in  ^itI^^kim  a  «Qatrs«et  i*9t '»*■»»  ^f?fff^-  «j.i  thii     iAUj/i-i.*^t^^»^i^'^>^ 


iMuZ^^-^-^  ^  «iea  und^r  •hlch  W.kAr  %^:3^ft4  to  ?.po«ar»  editala  i«iu«9l'<»tM 

ri4>ta  for  a  e^rTv^rttioa  to  b«  orsfnwiii^.;    vr-s  vn^-s  -^vr    »>,  ^  consid- 
•iratlo«  for  th«  nat«  «a9«  iti^«s  aftd  oth«r  aetasT/  1»««  contmct  4» 
fftill   in   fttll    fore-  v^  *ffiM«t  and  ha-j  not  b^-»n  Cc«s;'?lt^-    >r  r?- 
»clndA<l.     Th«  89ti»9  ?ll«d  »rith  th*  s«i«r%I  Is^i  !tt*t«s<9  thf^t 
ftelc«r  f2ill94  t9  «net«r*  a  o-srt^in  contraet  ^i«J?  tH^  f|^*4->fii; 
ttemelauB  CtaapMy  «iad  f«il«  t«i  «t»t^  that  th«  eontTHSt  bit^r^ao 


I 


-  «    ^■■-..i^^is«i  •  >s^ 


\ 


fi'^ll^d  f&r  any  fsfcwsi*. 

iM  th«  c<>»«idi»rati<m  of    i  notst,  ia  ftot  a  fskilurs  of  ec»isiii4rati(>& 

519 J  8»lth  vs.  "f*»t«ra  ffttst  a»u  9KkAr;«ai9in  C».,  iaO  III.  A^p.  i^; 

fi^ts  ii*ilch,  if  yrwfla,  »i3,l  eoaatiiut*  a  Sakiltt?^  of  c\>»*id»ratica9« 
1h«  !»ro«f  «^kd«  by  ilh*>  aj>9*lL«st  shows  fhat  tlw  a^j^*!!**  S«  aa 
Anjm***^  in  s^<l  f»llh  %«fi»r9  at*turit,y.    5»«i  »ta4  he  sSa^ly  hal4 
it  ASf  e9ll^«in»l  a«NHirltj  for  «  loaa  tii^t  fa«t  of  iX&9lt  w>uld  Bot 
Iw  »  (l»f«»«  to  tfc»  a6t»  flB»l9«^  U*.**  ««4©r»««  towTj,  w  h*d  ikyties  *f 
SR»i^  f»«rt«  as  <«ottlj  ^t  a  r9»9<u^^bt7  :;mdi»«t  emjb  ctf»  enquiry  e«i». 
s^mi,'.^  *   ^o>d  i-sfanc  »«^«l  »a»l«»t  th©  not*.    T>)!»r»  is  nothteg 
In  th«  «Yid«ftCN»  tfln4l».?  to  *^o*-  th«  apis^tlla^  i«  not  «  h»l^*»r  1» 
9»od  raith.     Tft^r^  •»«  ao  d»f?oe«  ^r^visd  bj  ^-^^  svidnnci^  and 
not^in?-  to  qul«>lt  to  *  J«rf .     1^9  sata^  pro?«rly  Sn»trttet«(i  a 
vftrdiet  for  t>i*  *n9«ll»«. 

Aftp4«ll<mt  farth-sr  e(»tt*!idA  th*t  th*  eotel  •rr«4  la  30»taiii~ 


a«r.^  Ray*.  IRi'sw  iifa*  aa  «rror  ia  th*  raliA^  for  *h«  rsAsoa  th;«t 
Ut«  «tttt»r«  •«t  tt?  ta  lit*  »»tid4  fil9d  Kith  thft  igss^rsil  i9««i»  d« 
w»t  «o»ct&tttt««  «  r«ilttr^  «r  etm«ld9nktisB.     ^^rs  i«  so  error  In 


'^lS-/Cri' 


(J'tn.   K«.   ii)?'^;6. 


April  Tnrw  1915. 


JiHf««  ^  lt«  9M  Ute.  J.  Brrt"RB, 
fxocntors  of  Kct-it",  cf  nUa) 
J,   Le-«-is,  Dec**     *pfallMts. 


«&.   47. 


ipFe*!    froff  Chrlftlaa. 


John  P.  L«'iii,         ^^*fi«ll»«. 

,  \ 

Ofl&icvn  by   TroR;r:on,  J. 

T!  Is  i«  nn  a^p*«l  iy  th»  ©xscutor*:  o(  th**  •«t=itd  of 
Ilita  J.  Ts^i"  f '^'^  *«  orJ«r  «t.-t.ftlnlng  ofeJ*»ctlnns  mjwVr  eight  »ni  Un 
tc   th«   '!?^en(J<».i    .'nsl   rsjort  cf    U.«  »xacvt«.rsr 

E  Uii  J.  L4«it«   diod  t»3tiit9  on  Aft-ll   I,  l^DS.     J*b«» 
V>!t«  and  'ilUar  J.  Browc,  sons  In  l»*  of  tb«  ii»caa$£B.i    -«n>  ft^peiate^ 
M«cutor»  of   ti«r  •8tat«.  *> «  l«ft  s.^nrlflr.g  h«r.  Jobs  F.   U*!^*  a  fion, 
Sftmh  S,   f  lie  and  Mrla  !»«•«,  her     daug^tere,  C     r*BC«  Bi-rbrti,  R  son 
of  a  *«c««»«<l  4«»!Tht*r,  and  f  roe  c  HdraR  of  ancU^r  d«e«a^*3  «»o«ht«r 
**ie  ««^  th#  *lf<»  of  John  B.  Co'^rs-^.     At  +>,  *.!»«  dn-i-"  '^--^     -T"^t   ^. 
C©lsr^«       (  a  ♦'»t»t«  tr,600,  Urs.  Bro-ni  #3,360,  ir*.   ^  li«  *4/w74, 

«M  Jofn  F.  '"-'-  -4^-^  the  «rUt«  a  n- 1-»  for  tl, 378.90  »«»  th«  •x»Ci»ton. 
cl»iB  th^t  be  al8«  wmA  the  eetat  anotfcer  Bote  for  *600,  and  f391  fo-  rant 
of  *  b0*««*  Bec*.a«a  fcy  ti»  fn?»  Oetobar,  1904,  uf  to  and  until  '.fa  Oet- hsr 
•ft«r  h«r  dsftth.  X*  Eepterber,  1^05,  ColROiTe  ai»<i  «U  tt.«  r.eir..  «xc«  t 
i.«i«  paid  tteir  ir4eb»«to«iM  «Bd  »  F*rtlal  dUtrifcatin.,  w«.  a^iie.  Tananl 
*.ou««s  in  T«ylorirllo  coi^jef^ed  »fcput  one  fifth  of  the  •-t^t-'t-.  —  "ot 
coarerted  int     ea«h  antll  Octrber,  191?.     L^S«  wee  pree^lnf  for  »     »ett^.«*ent 


2. 

of  the  aetate  bat  rdfaood    to  rrvVa  j'tymflntc  en  *^ff  noteif   or  rent  tl;-. t 
t>a  •-t'.te  cl«Sr«d  Je  o-Bd.     In  n«ceirV?r^  "5  913*   ^^^  wyec^'torff   filad  thnir 
first  account  currant,  *  !ch  lo  »Ipo  i»  final  arccnint.     In  it  Vt.*t  ii)t»;-,vjtont 
e>Ar[;a  troKsolvaT  ^ith  having   racoiTs;}  ar:r.g  olh^-r   Ua   follow.'.ri,-  it«K<i^ 
•1913,  July  13,  Racaivad  oA  J.  S.  Latri-,  nr.taj.  t^,  03S.S9.*     •Octo>ir  15, 
Racelvad  on  .1,  S.   Lawlm  ir.iiFo   rn»-t  ?J91.00"  audthey  crod   t  theRselvan    '^Vt*; 
httTiftg  psid   anid  itars  tc  hir. 

TV.a  raport  show*   ti-iat  tha  axacuton*  hatra  on  h«nd 
*519.30  for  d^atribut'   r,  of  H^leh  $175.10  ahculd  ^  pnld  to  John  ?.  L«^l«» 
aa  i  ifl  distributiva  ehars  an  a  lagatAs  ucd^r   the  will. 

Lffipi'*    filed  a  mmber  of  ol^Jecti  ns   t©  th»  report  aanng 
«t  Ich  r>.re.-   (£)   ItsE  of  tjOO,  CDJnBlaRlons  alloi^ad  tha  axacvtors;   (R)  Itar 
givir>g  Lf>^-ir  cr«lit   for  rsyrant  of  ^',9??«5S  on  accnur.t  of  n  tap;    (^) 
Ita»  t3?l  Kruae  rant  chargad  to  his;   (lO)  Xtitai  that  John  ?.  Lawia  wa-'only 
antltlad   to  $17&.10  for  his  di«trlbuti«»  cf  ara,  and   (ll)   T!.at  tha  axecutora 
f**!!  to  account  for  intnrast  on  money  and  afi«ata  ir.  thair  ontrol  t^  yanrs 
and  aix  Kontha  afta-the  dat«  of  lattara  taatawantary.     frtm  nn  ordar  apfPoTifig 
tha   raport  and  ordarinR  diatributirn, -although   tha   racord  contninf   nc  n   tica 
to  tha  haira  and  lagati**^-  and  »ff«al  waa  t!^V»D  to  the  Circuit  court  by 
John  S.  L»«ia. 


3. 

On  the  h»ariaf  Sa  th<*  Cireuil  Court  th«  ai^th  «»;1  tanth 
ob)90iio»»  W9W  «a3taiB94,  V>\9  aVh^  twrt  ov^rrjl^d.     Th**  ooart 
ori«rsd  th-*  «9Me>jtdrs  to  r>»st*tft  th»  aeeoartt  »»y  •^llftlAatlag,  thn  sat 
of  $600  froK  bo^  th9  4r«diSt  aa  th«  B9t«9  to  J.>ha  S.  L««l<^  xeii  tM 
«h&rst  to  hl«^  itai   riadiag  ih-rt  tha  too  d»*  twl*  is  $6.N.S.lO  a?  his 
diatributivi?  »ri»r«$.     th«  *r«isutcr»  af»«al  and  contaea  thit  th-*  (M- 
port  aj»  ir^^rov^i  by  th*  paraV.*t«»  coart  w*s  corr»ct,    L'*wis  has 
*««if9y»d  *ro9?  «rr«rs  in  ra^rti  to  th*  3llowsi»c«  o?  ewasni^ftlona  «td 
tl5*t  th«  «y9cutors  'Jhonld  Iw  ^ar»»d  "^itt?  i»t«r*st  unS«r  tha  statsrts, 

%*!>  nxiAtfoet  «h^r«!*  t»»''tt  th'*  d'»«5«a«^'.i  on  Auf~iftt  ;-^j^   l-'^O'^, 

lofwsd  *?mtH«*  f60O,  iy  giriag  M»  &  chmok  tor  that  ,»«ai«t,  lAidi 

h»  e&3h8d^  amd  that  on  8«9t««l«r  1,  1903,  h©  ffjMrf  h«r  bis  aot»  for 

|£iO0  du«»  ia  om  y«*r  «ltfe  fi**"  f*ir  e»nt  xnt*r»«t.    Aft4r  that  tlrwi, 

Wrts.  L9«ls  GtHln»4  to  hxf*>  last  t>»«s  »ote  «a3  sf»  !l»r  ^,  ^9^4,  :nv 

p«ll90  «»#««t«4  *  a**  sot*  for  ^jCO  tsfeleh  atatia  on  its  faos  thit  it 

•*«  giT-^n  in  jjl*®*  of  t*;**  lost  aot*.     tl?9  l»*it  not*?  twks  ?»l»«»*  %y 

Mt%,  L#iri«  iu  a  tir.  bo*  vith  oth-r  !M^euritir*  j.     ^ife^i-^u-wtly  tJ»« 

tin  box  and  its  ewitmts  »«r9  lo«t.    Cb  io»«ii»r  1,  I907,  tM 
cfilldrm  oat  aaat  i»  l>v«  of  USta.  Ija^ii  mt  «rith  hnr  ^id  oy^eutrnd 


» 


new  ftot^e  to  t»k«  th*  ^Iam  af  tH«  lost  »oi««.    Ap^ll**  ASAeotsd 
*  iiot«  to  his  BvitTiitr  for  tl,732,sr,  %h*  ^uaouet  b»in^  »siilm»t»d  froo 

dAti  ir  V"»r  ■  --•    »-    ion  x-.'.:-   of  others  f-^ifdiiir  «ith  tha  facta,     th* 
$1,732. 2c  m»t«  r»9r9*9iil«d  ths  totAi  of  t'*©  not»a  of  $1!}D  ^sch,  th« 
$600  not-,    *...     .  r^>tft  fa**  soAs'Uiia^  sir*?'  $700,  wltl*  i*  credit  «i  it, 
A  €^ort  iim?  afiwr  th9  tsakio"  of  tbo  ?i»*r  aotsa  by  th*  childraa  asd 
sons  ijs  liw^   l«»  tin  box  »iih  th^  origindii  not^i   ?».;»«  found  In  » 
huM«M>«  atwi.    Aft«r  th«  l»x  «ts  foacd  tfcs  shildrso  of  Hrs.  L^wle 
■et  with  her  *t  th*  r*»i#«R«'»  of  Col5rji»«,  th»  son  in  !«•*,  to  <*«ek 

19  and  fifn  h«r  »•>»  aot«»  tc  r^^r^^ent  th«if  sst"*!*!  Snd^Vtfld- 

4^ 
«♦»«.  ^c»*s  by  th-  ori^if-il  «6t'55  i»  ^>««»  V>x.     Mrs.  Lswis  tme 

/  I  "'"'^fe-Lv.-      .  .  ., 

then  7b  T^^^re  «f  *g9  «ffl(i  vary  f**%l?,  oiad  ?*il«  tk*  'Vtt9inA«3  vaa 
dODV  in  h^r  9r»«4n9«  »h«  t4>o3t  littl*  ?irt  in  it.     Av>j:^ll'»«  r^04iT*d 
froR  hiv  .  .-■■in   r  th-!  '?ul>stitut'9  aot«  of  ^IJJS.SS^  th»  not*  for  |£00 
of  d»t«  K*y  ?l,  1904,  tli»  fr«»o  |l5fO  not»«  And  th»  $Ji)Q  aot-^,  and 
g«v<^  »,.,*.    >   ,,..     -.-...jt*  fjMT  $l,37g.'30.     .4'»«>*il''-  ■id  not   friv^  »^i«  moth-sr 
aafthiag  for  th*  #«rrftrid«r  of  tl»«  «ot»»  «T«»yt  ths  ««!!•  $1,37**90 
n«te.     Jji8»s  Hhito,  ^  soa  in  i^  of  Sb"5.  l.9»i«  and  a  witness  wa- 
fn^adly  to  L«wi5,  t<9stifi«d  that  hn  «»*  ?>r*ssat  at  th«  siirln,?;  of 


h. 

t^*  tl,372.3o  n^it";  th.^t  th-*  IocjO  not*  of  !foy,  1^04,  wsm  ci»«>  «*P 
to  :^]p«ll,««  «*t  that  ti»»  and  •'  *t  it  "wa^  not  Jfl^r»d  fund  ?ut  Into 
tiM!  ■ai*^  fiOta,  Wc5«*»«  app(9ll«9  el&ljwjd  it  wts  iXvm  in  ?!*«»  of  an- 
other note  «»hieh  h*?!  teaa  ?rund;,  aad  thdt  apjw»ll«^  paid  nothis?;  *t 
th*it  tij«B.     Ar>j»ll«'»  s«»  9X3imSs44  as  a  «lta»9^  <»>  fe»hHlf  o'  th« 
»»-,i;.»trtr-    v^  to  «h»i  occurred  ^^n  th*  $1373.50  ftot«?  wap  siwn, 
•>»B  eouaail  for  A^psllw  b^^ta  to  sros-a  myaain'*  hlw  as  to  «*at 
oeevrrvd  «t  «»s  tisw  that  th^  $1,378.50  not*  wa??  iwi4«,  «*»<*  th*  $6oo  aot* 
wlUi  t>|js  othjor  not«9  *9r«  surrsEd'sr^  to  his,  h*  vsA'?  A9k»d  if  61« 
«otb>r  a«.a«»t«d  to  ttsi  giving  «>  ©f  th»  ^£10  Boi«.     CouoQ^l  for 
th9  9?roeuit>r»  ob^'^ot^M.     The  eroad  «]»miRAticHi  of  9^p^tl^^  *a« 
prop»r  sine*  th«y  •»**«  wuklRg  aboot  a  trmaiurtloR  efi«csmtRg  •rfiish 
th»  •!rdc«rtor«  h%/^  mvi<a  «j>j«li<»9  ih»ir  «titn!»s5,  althougfj  th«  <5a%« 
tioB  fta  A«k«d  w»9  oiJ<?©tlott»bi9  1»  fora  as  it  e*ll«»d   for  a  cojicIu- 
•ion.     Th'»  court  th«r»«»?«>n  stated;  •!  ae  not  ^^lag  to  d-acidfi 
vhAther  b«  ow«»  th*t  n«t»  or  not*.     OoaasMl  for  a?p«lli»«  did  ttot 
•«k  ixtf  f urf- *r  "•»""»ti?»ts  about  •hat  oaeurrsd  at  that  titan.     At 
•iiotb^r  ti«-9  «»h«»  a??*!!*'*  had  t«»«tifi*a  in  his  &m  J>-h*lf,  on 
eroft?  >^i(iMdn.4tios  by  e<»s»»9l  for  th<»  •^^seutora  h«  w?m  aik^fi  tim 
^9»*\iiam  eoBC«rateg  th9  ^X<  itot«,  "Tow  ii«V4r  KstVA  f!Li<1  it  hA«» 


i'.j*«     HTi-  »n  obj«ctioa  by  hid  w>ja»*l  **»  ra«t»insd.     Shil^  this 
nay  not  h-kv^  k^^a  frop«r  ero99  93rttmiiiatiaa^  aa^  h^  eouI<S  sot  hAV« 
tiwetifi-^d  C3nc«mia?:  thAi  ?Batt<»r  oa  hie  o«3  8a>ti9a,  lhf»  fast  ttiat 
h«  objected  to  mumf^rias  th*  qwwtlae,  <*«  it  -as  a*fe*i  oa  b4h*lf 
of  th«  »statfl»,  \«***9  »  9tro«*  infMvsne«  that  h«  had  »ot  9»idi  It, 

^»i?o  m9p9*,rs  to  hav4  Vmo  tm»  hsariags  9«  this  a9*><nl  M- 
for«  th«  Circuit  ftiurt.     It  th?  Tirat  l»«**'i«s^  •(j?*ll«'»  w*s  a  wit- 
nft«c,  *3<l  t>roav««d  th*  t^iro  fSoo  aotvs  aa^  th«y  ifsrs  iatfodaes*  Itt 
stiiS^nefl*    That  «viA9a$»  le  tn  tl»«  r«eord.    At  th^  tia«  th<«  «*• 
»««tors  Br*iit»4  *3»i»«ll«'»  «lth  th*  pay»»nt  of  hl»  aoto«,  tftsy  «ar- 
randarsd  to  hia  tho  $1,375.90  not^.    At  tha  »»oo»d  b»Aria.<;  A»>9-»ll9« 
WA8  «^r«94nt  ift  e9'>rt  «iwi  ^roiweM  th»  $1,378.90  siot»  a«4  h«4  t>» 
$000  w>t©  with  hi».    OsoBv^l   for  th«  tti^reators  r*?a:«st4'J  htio  to 
pr»tf«eo  t>  ■'  iurr,  n«>t«»  that  it  migfjt  M  3gj%ln  offsrwd  in  «Mfld«n««. 
1M  trial  Jnd35  t>!«r9«poa  t»t^t*4i-  h*  could  not  coap^l  ha^i.-  to 
:proda»4  it :  tK*t  th*  ^s^tioa  mw  i*n»tlMW  th»  «x«etttora  ftv^  had 
pe»9««»iOR  tit  It  «tee9  th»y  ^r^rs  app<>lat94T  th»t  «»ii«r  »4eti«D  81 
•f  tho  AdsteistratisB  Act,  th«  '»i»«tttor9  sh&sHi  haw  f ilsl  «»  «f- 


T. 

fidAvit  -iod  cit9d  him  into  ^ht  Cjualy  court  Ijut  t>i»t  th*  circoit 
eouri  had  no  rlrf»t  to  «on^4l  hla  to  ^roiuen  fhft  aot#« 

1^«  h'VArlRe  tm  o&|*etlos«  to   i  report  of  ^xftsutura  is  ia 
th«i  Baiurs  of  a»  «n«lt<*bl«  ^roemndint^.     It  »*^  net  ascsasAry  that 
an  affidavit  shiKild  bs  fil44  ueui4r  sdetldn  SI  of  th«  Saeii&istr.'^tiaa 
Ad  to  r«??aire  that  aj»j9ll9s^  whs>  sas  tb«a  is  «o«krt  s*»d  had  j»«i»9w» 
8 loo  of  th*  $60G  aotg,  ^omia  ?rai«e«  it  that  it  laif^Jit  ^  off*t^^ 
in  «vid<«n««.     If   i9p«ll»«  has  aot  p*ia  that  aot«  afii  it  haw  sat 
bft-ni  incli*iiftd  :^  »oaMi  sth^r  not*  that  h&s  b«»«n  p*la  of  It  "f**  a«t 
jlv*?!  t:    hia  A«   A  gift,  h«  should  b»  shnrgs^  with  it. 

Af]p»llM  tMtifi**!  that  y^<m  th«  first  $600  »ota  w*»  fo«ia 
Itift  aothor  titm»d  it  s¥»r  to  hi»,  ani  tbiit  Ti«  get  th"^  flth*r  $£0O 
not*  Mhtna  th«  $^l,37«.90  at>t«  «»«  «i»ea[t»i  &ft«r  th«  box  was  f©wi<l. 
'h*  ml90  tsetifi^'i  thett  h*  thoa^t  th«  $£oO  net*  waa  not  fi^jirsd  in, 
Wh<w  tha  ^1,374.50  mX»  *as  Bwete,  «»d  «sAt  th»t  not*  r«pr«s«at<»4 
th«  ti»  $l!0  BotM  «ftd  thfl*  $700  not*  with  iat«r»«t,  *lthott^  h»  414 
not  fi^tro  the  ^aiovnt  ha  asad,  l»»t  s«*??«»»d  tfea  n«*  nota  »s  for 

•11  ha  d«9d. 

Tha  elaur  prapgai^raii^s  of  thfl  svUanM  «lw»»  tJwtt  tha 
ohjaetor  still  awM  «»#  ^QO  ttota.    ««  eirenlt  court  ipjwrantly 
<lid  Mt  j)^M  OB  tha  QttMtlM  «ha«h«r  ap^^H*^  s^^^  «<»•  ^^^  ^^ 


or  «ot,  but  Ap»>«»r9  to  >»AV9  (i<»cid«d  th.it  it  h»d  not  Jurisdlciloii 
ow»r  th»t  <ta»«ti«Hj  *»«*?»««»  lh«r»  had  not  bw«»  a  eitt-itioa  of  ap^llo* 
by  th9  ay^eutorr  itf»'i«»r  tH-^  Ad«inistr;*li'.-«  Act   to  obtvln  ?o«»"<-9?>9ion 
of  th«  Buta. 

It    i«   1*1*0  frcn^.'*«'f  "vd   on  b«h-il  r    :^'  vi!i»>'»ll'«'«  tV.ii    ttj  th^ 
•«ill«m9nt  of  th«  4set>uatA  of  aa  sx^eator,  th*  ss-Mator  haa  no  rigj^t 
to  doiuct   rro«  th*  etsiQtjeat  di»  »  distribaisA  any  su»  tbat  maf  ^  dus 
froB  ths  dli«tri%ui4«4  to  th*  aatats,  aad  t&st  th»  »tatut9  of  liaslt**- 
tion  ia  a  dwfsnc^  to  \h^  $900  note  aj^iasl  tb«  «»tat9  of  whl^  »^» 
^all^-*  Is  ^  aistrl)Mit<»4.     S-^ithej*  of  th*s«  e<»t«sti©oe  ?si«  b»  »»■ 
t&ln»>i  on  th^   fasts  adaittsd  by  th(»  ap;?«ll-?*».     J-if'^rs  vs.  J^ffars^ 
IT9  111.  3&o:  ti^Kiad  vs.  T.nm'Xid,  1V»  111.  A^-p.J^f  an-i  e*?9s  thar^Sa 
eit«i. 

R4jpii3^i&9  tft'*  *9«lg»««nt  th.»t  the  oourt  wrwd  in  c)  *r  ,i*.. 
$351  Tftnt  to  Jaha  S.  L^eis,  if»  S9^  n:,  ^rrar  in  I- at    findir.'T  «»  ih(» 
•»id%r,.'»  ivi«  irj  t».«  r-^isortl.     ?fi«  $1,73^»«^'^^  not»  **=*  not  introd«»»d 
in  «Tld«ae'},   but  it  999m  to  ?»a»«  fcik-m  ^9fon»  the  coart   fro«  an  •»t- 
trMt  psrportlfis  to  Iw  qtM>t<»d  frea  14  in  th«  ondsr  of  th-<  court  that 
th»t  ftot«  «a9  in  full  sf  «11  BoiM  ftad  aecooRtn  to  its  dat«.    that 
Klj^  h»v«  son*  coRa«etlsn  with  Ui*  r'^t  but  it  i«  not  ia  svid^nos 


3- 

OB  ihla   ipn^al. 

Th«  a«»e«t«r3  ix^  «abj*ct  to  oritleias  for  noi   fillBg  a 
report  at  4»  *i*rli«r  4*ti>  ani  should  h*tr«  «jfore*d  a  ssftl^Mfit 
with  app9ll*9  fcut  flne4  it  «>4-  tht  coll^stiMd  of  a  olaiw  .i'^a»t 
bla  that  c.AUsad  th*  441^7  aft»r  th*  oonvsrsion  o^  th*  r'v*.!  «^?;t:».'t*, 
»8  c  mnot  R-if  tH»t  th«»y  «ho»l4i  b*  charged  int^rspt  -jBdar  th« 
st^tiita;   t5x*t   la  a  stittcr  in  th*  p»*6a9>&ls  dis(;r«*tian  o?  th*  court 
en  e«i0s  shows.     1^«  /»9tat'»  asou&t«d  to  juttovti  |?1,':joo,  ^no  ^*fi  s^e* 
no  raaaon  for  di5^gr»*ia3  »ith  th^  court  «a  ths  aaK»\«t  c?  coisais- 
•ioea  -mlltmfld  th«  *x»cutof«. 

'ft'?  jijrf«spmt  ?9»9t  b*  rsTsre-Jd  for  «rro?  in  a»i»t*ining  »b- 
JMtiafis  aif^t  «»d  t«n  »s  a^in«t  th^  cl«*r  isr^tyoad^ !•!*»«  of  th« 
•vl4%ie9  bat  :»ii  t*J9r*  aiaf  *«  furtfeap  9vld«!KJ4  introduced  cancdrR- 
i«<:  tl»  |600  iK>t9  3»i  t>t4  r«»nt,  t^'»  catts"?  ii  r^r.^ndsd  f^a"  mnoth'^r 
trial. 

flov4r9»d  and  S*3»w»d^d. 


CRI.  10.  6405. 


April  T«m  I3I3 


D.  L*  R'xr^Kntt 


\      App«li«WTX    ) 


\ 


!^  / 


Ag;.   jj 


rtfc  Pike* 


Ofinicr  bjr  Thctpoon,   J, 

P.  L.  H»irBl«HO,  the  &~ttiil\Xit,  frave  to   lu«  IlUuois  failoy  Bank 

thr*«   JttdrsMtnt  riotes  payable    .>»  detefsr^i  aitfc  intarset  at  tha   ratp  of  six 
per  cent.       Th*    'ir-t  I9   for  $1,200  s  ivd   bears  data  October  10,   1%^;  tj.e 

peccBd  ifl   for  $400  imil  i»  d-tsd  Dec«tber  Ij,   1913^  the  ctl  er  not«  is  for 

U*OCX;     ii:i  fcoar^    date   A-ril   ^,    1314.      EaC;    ecto  cont-ino  «  «»rr-jit  of 

-ttome/    ttthcrlsing  "any  atlomay  of  ^y  court  of   record  to  aprear  for 

M  in  Buch  court,   in  tftrt  tiM  cr  »  cUion  ,.t   .uy  t:i*8  i«<-eift   r,     ed  con- 

fee*  JuiJftMfnt  vittiout   procegr,   in  favor  of  the  hoi:»r  of  tMe  note   for 

•ueh  a»ca»nt  ae  oay  &Fre"<.r  to  be  uotald  ti:eri'«»,  together  with  costa    aii 

tea  rereent  attorney's   fees,  axiA   to  etiwe  and   relenee   all  errors  which  .    y 

ietenrece  in  r-^ld  proeee(*iBf  =ind  ccneeut  to  ii^^aediate  execution,  nariby 

rjjtifyiBf  HBd  confirsiag  all  that   eaid  attorney  c.iy  do  by  virtue  i.ar^cf". 

On  Ally  8,   1514,   ;;  decl-r.r^tion  conJ^etlne  of  r.r.e  count  in  the 

tteu-l    fen.-    v   ;    filrd   in  the  office  of  ti.a  circuit  dark  cf  Pike  Coui>ty 

ieol^rinf  on  the  ti.ree  nctec,       Avormeute  are  tide  ocly  c- nc«minf  ti^ie 

pri«cir«a    uid   ir:t«rsst  0^    1  cb  of  the  n  tats.        Attonjsy's    fsas    ,re     ii.t 
»*i;tione<i   in  the  declur  tion  x:cr  ie   ;-ny  rrorielon  of   tt.e  note    And    -irrant 

of  &tton.ey  concenung  attome/'ci   tv   0,  mention .'li.  It  coixlu*e»:-  3:;;re« 

by   an    nction  j.aa     xcr  »d    to   tj.«   rluritiT   to  d^i-    lui    0'    i«"-   .'    ?t    ;     r-;-f.r,ajj 


•the  tot^l   cf  enld   ffueie  of  Rot.cy  to  wit;-  twenty   cia  hundred   elft^>ty  t»» 


-  2  - 

4»11rps  Totd   forty  ■•¥«*  c«»tp  la  e^ii   ortting  &6Iig»t(>ry  epeeifiexi".     Tst 

Oi*  <f*'effi4ant  :&lth(iurii  oft«a  r*i^V'ai6t«d  has  r>ct   paid  etc*   tc   the  i  .fevwa 

of  plAintifr  of  $b,0OO.0C 

Ka  affidatrlt  In  prop«r  fom«   frevii'g  t.  o  axAcution  of  th.-  aotes,  le 

ftltacf  nf<   to  tha  declar-ition,   ai^d    d.  c  ctipiea  of  tta  Btjtee^  oact;  corit.<ia.i>i£4j  a 

«&rraiit  of   ^.ttoniajr* 

/^Ab  nttenrsty   3ifB«<l   i  CO  itovit  in  «^>ieh   tha  ie  <:ai  4it   xAiveid^jryice, 

wnJ  *>mi,v  ia  »  ->*ft!!t   jaojr  «  U>at  h«  t>w««  an<i   la  in<t06td4   to  ttse  said  plaintiff 

in  tli«  sus  of  tvaaty  eix  ht,><}dr«d  eirt'.ty  l*o  Joll&re  and   forty  --i_„  ^^ate; 

Slid  Dmt  plaltttif'  ii  8  sfsatftieed  d  e.c^'os  cm  occasion  of  iha  nc»)«p«rfon<.  £Ca 

of  the  8«v«r<  1  isr«)e«j*tit8  in  said  decl^iratioo  Ttdbtionaiif  incliaaiiig  tha  ma» 

•f  t«e  hundred   sixty  ei^t  dollara  ^i^  twanty   fourcai.ts  for  rAaeoitztbl* 

attomay'a  faea  for  entering  up  tbia  judgi^mt  '. var  tod  afccva  Ite  ctrer  c&ats 

?nd  ei.art'i"  in  tbia  behalf  e»p«ftda4  to  ttie  askouot  of    'Iv**  dollara*.  /  ?**«« — 

■tell'j'  — '■■-■     .  u  .1    j^i  KWflht  U^.l  no  yrit    ^'    uiv'jff   atc^   bx.liII  be  yr^rgcrt?^ 

""n^         /  Ttia  Clark  entared  up  a  Juig«.snt  in   fh-vor  cf  tha  pXaiiitiff   for 

$2,9j>t!.|l  baiftipr  t*i«  nBOtmt  of  ti;a  uot^a  .-nd  iccludlnr  m^omoy^a  tte;! 

On  July  il,  da'ai^-int   filed   a  Hotion  to  open  sad   8?t    islJa  t.^a   ;^.     - 

Kant  wo  entered  In  vao^tion,   rynd   to  ^uaab  tJ»a  execution  ttiareon,  and   for 

let«v*   to  nlaa*  to  that  r-aJ**  of  tha    ,u4§went  relating  to  a  ^onisy'a  f««e    ad 

rft»a  notice  thit  the  aotion  would  bo  taksn  up  bofor.  on«  of  the  circuit 
Judgsa.       A  atay  of  Fr;Coeding  «ao  orJsrad  ur  til  the  Sovsibar  Tar*,  ty   Uie 

circuit    judfs. 


-  3  - 
Oa  D,ce«Uer  6,  1914,   .noUer  B.ti«,  .ac  c.4e  to  mc...   U,«   ju.g«...t 
•a.  to  tl.e   «.  allowed  in  .^M    Ju^^aet    for  atto«.«y..   f,   e  being  Ua   ;:u* 
of  t26«.24  .nd    for  cu.e  .tnta.  ti,  t  «<,  der^d  «.«  a«<l<»  u,o«  tbe  d,fen4.^t 
fcr  .^jr.^„t  -cafcre  t.lclnp  3«dp^.e,.t.     Mtb  thl.  «^tio„  *ae  fil.d  a«    .ffi,i..nt 
.t.tin.    c     t    >ef,,d,„t  h.d  p«i.    t..  j«is««t     .,.d  cu.tB  exempt  the  attome.f. 
foe:   to.t  no  d*..«..  had  b«^  ^.^e  oa  hi.  before  t^.e  «nterl„,  up     r  ju.,;^„t 
«d   ti..U   e^i   jujc*.ant  i  ..   be«B  eiitared     j..^B6t  hi«.tee«6e  o'  tte  ili  .iu 


•f  «Fp«ll»«t,  cashier,   nrd   «io  saaws  wna  HnueceRuary 
ti«4e  to  pay  «;iid  netee  m  de&^d. 


ra-Jy  %,t  all 


Evidew.  wae  hanrt  en  the   fii,.ftcial  condition  of  de'eBd,a»t,  hi. 
-rttal  troublee,   the   r*«.ea  of  hi.  .ce.unt   froe  nppaliea  ha«k    ^d   oth.r 
Weia«..     tr:.  .^tlor.         «.e  eov  H  .o».  not  ap.e.r  to  have  aaie  «ay  mli«e 
on  th.  «)tio«.to  open  the   judgment.    The^%^?^^ar  c-.t,..  ,„  ,«  n>li«^  on  the 
■etion.   The  hill  of  er.c«ptione  Btat«e  that  •  B.ereuron  the  ccurt   rendered 
iMdpiont   for  the   cLUntiff  ^n«   ar-ir„t  the  def«Ki,j,f .       It  do^^  rrt    ,  t  ;te 
*tit  the  3u.^«„t  .a«,   tvut  tha  r :.rti«e  .appear  to  eoneider  tt..t  it  e.e  a  juig- 
•ent  on  hie  «.tloc  ei.MSe  they  rave  n.t   rU.od   any  ^ueetion  in  th.t   re.  ..ni. 

Th.  .arr.^t  of  attorney  aut.  cri.ee^ '  ttomeylt  «>  ti-^^ilS^^ 
t^confe..   ju.'nr.-nt  in   fa»or  of  the  holder  .'  the  n.tee^for  euo^,  ««u„t     e  "T^itif!^ 
\n^r  to  b.  u«p.^i    t-  ar.oi>  tcr^t.    ^      .t..  coet«  ^.   ton  p^r  eent  ..tor^ey.e   f.eZ7 

'•*  ***    "  ««»i»iiovit  the  defeiJii^t  by  hie  atlomey  .aye  i..  c«m.ot 

P*.^  Pl^ntiff.,  nation    :,   .  tl...t  h.  ....    ........   ..,..,.4/;    .^   that  ,1^- 

|.^ff  h,.  «uetain.d  d^..,  on  occasion  of  ti.e  nonparfon.  oce  of  th.  ..„ra 


.  4  « 
ttKr«9B«»ts  in  •  Id  dMl^ratien  K.:^ntioa«4^  Incladlag  tfa«  sua  of  t2^*2i  fer 

rea««Babl«  attonB«y*s   ta«9   for  •uieriDg.  up  this    Juip:/;>nt  •»«r  »otl  oibor*  its 

C'.tpts  aati  «ti&rg9e  in  this  b«balf  axp«aiJa(l   to  th«  u»ouat  at  $&•*. 

In  atd6«m  vs.   IfoortB,  al|]}  lil.  377,   it  «aji  s^id  ccacerniug  a  cogiicvit 

v=?r7   figiJlAeiAt  th«  one  in  t'is  eass^  that  tiiS  eonfeseioti  ws^  ooljr  for  $4.i»0, 

^ers  !■  this  ca^«  it  is  fcr  t^.         t))«  cogu'jtit  la  th%t  tha  plaintiff  l.a« 

•uvtoinsd  4ae?!.£:ee  to  the  ii»&uat  of  $&•         This  so^novit  does  net  eay  Ui  t  the 

plaintiff  has  sufltaiRsd   as  dii&af^H  tl^e  sMOunlft  tfufl  on  tti«  notes  $2,b8}»iJ  to> 

fetKer  *itb  nttoruejr'e   fsws  £^^.34  -lod  |5*  adtancod    for  coote^   but  ct-ta- 

that  d«rer)4>«nt  cwee  $2,6^^3.47  aiti   that  pl^^intiff  h  s  suatsicad  daci \  c^akim 

of  tii«  nuR-r'rfr>nR'iBe«  o?  th»    i«-rs«.f«i.tB  i^;ei:tioii«d  in  th«  deelar  tion,   inclu^iiog 

tko  eom  of  $268.?4  attemsy*!)   fese   fcr  entarisg  up  ttiie   jucpetent^  over  .■^A  ubovs 

ite  C:«t-fc   »,Bd  charges  in  i,.  .i  v..  ilf  enpaudod,   tc  tfc*   aaiouiit  of  $b.       lo  i,ri*f, 

ttio  eofnovit   states  tha  rlaistiff  i>ae   sustained  dai^rOs  to  tha  aj&ount  cf  |d*06* 

^s  clerk    foseeas'iB  no   ju'icirtl  ro^^rs   but    :cte   ae  a  asinlstcrial  officer,   oi.ly« 

Th«re  ic   iii  th«  eornoTit  no  confeecion   for  l^^^bO.T^.     Tba  cleric  ejierc^6d£  iii3 

jMdp&^f.t   <!«  to  the  aaotint  of  Uks  dasiciree  to  be  asseaead^  ^mux  in  eo  iiulng  sxertilsed 

Jadici^  po-aor,   ft   }u  t*»ant  eut.'red   by   tiriR  clerk   fer  m  flKiCiat  aiffarsr.t   fro« 

thAt  eonfetand  b)    tha  plea  ic  void.  The  ec-urt  erred  ia  rofusin^  tc  rat  :iBide  Ujs 

}«de*^nt  aa  entered  vithout  autliority.  The  fur^^meut  it!  reversed  and  the  >'- 

••Rded  with  inctructione.to  prwit  tie  tction  to  v-xate  ti>e   JucgBseBt. 

Pevsrsad  ij\i  Po  -U    ^.irectioBo. 


Gen.  Ho.   6411.  Aoril  T#m>  1915i  Ag.   69 


J.   *,  Liyergoofl,  Ao  «liee      ) 

va  \  /  j   Appeal   froxr.  Christian. 

Stonington  Goal  c\,,   Appei: 

Opinion  by  Thorepson,   J. 

ThisiB    m  action  in  case,   Tocft""  S'rt>ruary  25,    l'a4,    to  re- 

coY«r    compensati  jn  for  damages  tj  ceAa^n  lota  averred  tjViave  been 

eauaed  by  the  renoTal.  by  defentent  of  an  underlying  atratuffi   of   coal 

therefrom    .dthout  leaving    sufficient  support   for    the   surface.  /  ImHng 

the   trial   it  was  diacovered    tat  plaintiff  iiad  roiadeacribed  the  lota 

and    3n  Tpp  trtrh--    --,    an  anended  declarati  jn  was   fili'd  descxibir^all    the 

lota  by  di  rf erent  numbers  from   the  deacription   in   theoilginal   declar- 

ati>».        Thereupon  an  additional   plea   of   «e    five   years  statute     of  li-nit- 

ation   -vao   f iledT]  The  jury  r«turned   a   verdict    for   •I'^oO   in   fovor  of  the 

plaintiff  on  ^dh  judp^nent  ^s  rendared   snd  frofr  whi^h     the   defnidart 

appe^a. 

The  e^dence   tends   to  show    that   the   lots  of  appalls  are      bout 

two  hundred   feat  east  and  ai^t  hundred  feet   north   of  appellant  s   coal 
ahaft.    and    ttet    1>ie  surface    Lega.   to    sink   in  :.  .xch.    1909.    and   Vcept  sinJ*       [ 
in<.  for   eighteen  wontha   or    two  yea«s.    sinking  between   two   ano   tta.e    :eet 
a.d  making  a  baain  ^re  houses  stood   on  the  lots.         Appelle  showed   that 
land  adjoining  art  batw^^Tappellee^a   lota  and    the   coal   shaft  ..Iso   sank. 
Selection  was  made   to   tJ.e    .  /id^ee    r^ncernin?r  otJ^ierland.      llie  evidence 
do.a    rot  show    ^at    the  landa   s  nk    to-'--^-r.      If   the   land   all   .ank  at    the 

*  .«•    traraaction    tiie   evidence  was    prop?*,    but 

a^e    tii"e   so    that   it  -^aa   one    tranaacixon 


unless    the  land   anrk  at    the   aaine   ti>e   this   evidenc*   should    not  have  liecn 
admitted   but   the  error  was  harmless* 

It     IS  argued  by   counsel    for  appellant  that   the  evidence   dees 
not  show   that  appellant  mined    coal    from   und^    the   lots,    the   surface  of 
which   was  owned  by  appellee.        'rh<»  evidence   is   uncertain  and   somewhat 
indefinite  as   to  where    the   entries  and   rooms  were   bnt/  that  of  a  witness 


for  appellant    tmds   to  show   that  an  entry  ran  llOOiwrth   froJB   the  sliaft 
and  170    feet   east  of  it,    with  rooms  off  it    the  len.-^th  of    the  entry,    and 
that    there  was  ^iother  entry  east   of   that   .vith  rooms   off  it.     uUier 
evidence   of  appellant   tends   to    show   that  no    coal  was    taken    from  under 
e  lots,        I4el  ther    ^arty  offered  any  surveys  of   the  nine   or  evidence 
of  the    jrecisc  location  of   the  lota  with  reference   to   the   shaft,        >ve 
connot  say    ^at  appellee   did    not   prove  his  case  by  a   preponderance  or 
the  e  .id«ice  and   that   the  jury  were    rot  justified   in    finding  from    the 
evidence    that  appellant's    property  was  iT\jured    as   claimed. 

The   only  errors   concerning  instructions   complained  of  are  in 
refusing?  cwrtain  instuctions   asked  by  appellant.       it   is  argued    that  t|ie 
•ifltith   refused   instruction,    which  states   that   appellee    could   not  recover 
unlers    the   proof  showed    that  defendaBt  intentionally  injured  plaintiff 
should  have  been  given.       'ihe  declaxation    chaxf^ed  "tliat  de  Tendant    con- 
triving  ore  unjustly   intmding   to   in.iure,"    etc.    nef^lif^ently  mined,    etc. 

That  part  of  the  declaration  averrinR   contriving  ?ind    intending  is  mere 
yfj^us aa ~e  and-  a   e«u«e   n^  ^jcUiTt  "/rae  stat'd  -,it>iout    such   inirraterifil  mattf 


„,.„,„......,...™,  .„..._..„. ........ 

*««n  ^iT«n,    ttie    fiirt«enUi   instxuction   jtiv«n  at  appellant's  requeat 
and  app«ll*e'«    third,    fUlly  informed    the  Jury  of  the  roeaaure  of 
C  if  it   shoiild  fSstfd    Tor   the   appellee,    and    the   only  evidence  as 

to   Ruch  depreciation  was   thatintroduced  by    appellant   on   tlie  cross 
•xaminaticn   of  i^ftnesses  as   to    the  character  of  the   improvwnents   show- 
ing   that  the  tuildings  had    rot   been  kept    f)ainted.       .here  was  no   erld- 

s 
ence  as   ta  the  anountof  s  id'i   depreciation.       There  was  no  error    in  rp- 

Aisina:  i  rstructions.        The  jury  were   fu'ly  instructed   in   the   thirteen 

ffiTen  at    "frie    request  of  appellant  tnd    thereis  no   reversible  error   in 

V 

the    case.        The  judgmentis  aff^tzmed. 

Affirmed. 


..«^- 


"*^-*w«iaa!«» 


7^  /-  7;^ 


cy 


.lif.  x^ 


CJjoii. 


General  No,  Co98.  April  Term,  A.I'.lGlf,  Agenda  No.  49, 
John  Barnes, 


Appellee, 


vs< 


Bbtional  Live  otoek  Insurance  Compc 

\  Appellant 


Appeal  from 

Circuit  Court 

Uoultrle  County, 


Eldr  dge,  P.J. 


\ 


^-v^* 


Appellee  obtained  ;:.  judgment  against  appellant  for 
J 1015 ,09,  in  un  actioii  In  aasitinpnit  to  reoovr;r  under  an 
insurance  policy  Isr.xied  by  the  latter  oo  indemnify  tlie  forraer 
ac-lnst  less  by  death  from  accio.cnt,  disease,  theft  and  fire, 
of  a  certain  stallion  nroHied  "Gerant  Ijiip", 

A  motion  vap  r,u\do  by  appellee  to  strike  the  bill 
of  exceptions  fi'om  the  record  and  dismiss  the  appeal  for  the 
reason  thatthe  Bill  of  EXcoptlons  was  not  filed  within  the 
time  limited  by  the  Court  for  that  purpose,  vrhich  motion  was 


taken  vrlth  tho  case.  It  appears  thatthe  BllJ.  of  Exceptions 
was  propcj:»ed  and  tendered  to  the   trial  Judge  In  iipi  time,  but 
that  the  Judge  was  holding  Court  in  another  coimty  and  by 
inadvertence  did.  not  sign  and  return  the  aarae  to  the  Clevk  of 
the  Circuit  Court  until  one  day  after  the  fctlAigg  tine  for  filing 
—^      it  had  e3q)ired,  ."here  a  party  1ms  presentv^v.  his  Bill  of 

Excoptions  to  th«  Judge  who  tried  the  case,  for  his  signature 


^ 


I 


/ 


!  within  the  time  fixed  for  filing  the  same,  he  has  done  all 
he  can  do  and  will  not  be  prejvdlced  by  the  failure  of  the 
Judge  to  Klgn  ftt  in  tijae  to  have  it  filed  wltiiln  the 
period  prescribed  for  tha-  purpose.  T  he  proper  pi?actice  In 
such  sn  event  is  to  have  the  Bill  of  Inceptions  filed  nvinc  pro 
tunc  as  of  the  date  v;hen  it  -..as  tendered  to  t/.  ^^G®  for  his 
Slgnnture.  Hill  Co.  vs.  TJ.::.Buaranty  Co.  250  111.  242 j  Hall  vs. 
Royel  Neighbors,  231  1.11.  185;  Hawoc  vs.  People,  120  111,  123; 
Ferris  va.  Comraercial  National  Bank,  158  111.  237.  This  vras  done 
In  tills  case  and  the  motion  nust  tlierefore  be  denied. 
All  errors  assignod  upon  the  record  t.hich 
are  not  presented  and  argued  in  the  bF^'^f  are  deemed  v/alved» 


i 


O- 


\W 


r 


< 


Keyns  V.  Klnmel,  186  111.  109;  "■abash  L.R. Co.  v.  Hcrotigal, 

115  111.  GOoj  Banflll  v.  Twynan,  172  111.  123|  City  of 
Springfield  v.  Coe,  166  111.  22. 

Fovii-  alleged  ei»rors  are  i^resented  In  t}ie  argiiment 
for  appellant  as  reasons  why  the  juAgrnent  should  be  reversed, 
viB.,  (1)  tip  suBtaininc  of  the  dmurrer  to  appellant's 
flrf3t  Gpeclul  ploai   (2)  the  refusal  t^  sustain  t>u>  raotionn 
of  appellant  to  Instruct  the  jury  to  return  a  verdict  for 
the  i£ef.'- -•■>  .ntj  (o)  the  cv^rrullng  of  the  ixaion  tcv   tjkx  new 
trial;  (4)  the  adroioslon  of  certain  c^lclerce. 

The  Bill  of  Ixceptiona  uoes  not  putport  to 
contain  all  the  evidence  i-.is.   froia  the  er-amlnatlon  of  the 
sane  it  appears  that  it  in  fact  does  not  do  so#  as  it 
is  evident  thJit  the  testiiony  of  at  least  ne  vdtness,  that 
of  rr.  Bronaey,  '  .  omitted  tlierefrom*  xnoBiPA   the  Bill 
Of  receptions  fails  to  state  th^t  It  contains  all  the 
evidence  intr*ducod  in  the  trial,  the  presumption  will  be 
ladulf^  that  the  verdict  and  judgnient  are  sxistained  by  the 
evidence.  C.Be2c  .,„,R.".Co.  v.  People,  139  iUi 


* 


L 


536;  Janes  v#  D«3ct^,  113  111.  C54}  Drasyn  v.  Clement,  CC  111. 
192. 

Uftder  Uieee  cl):»cumsti\nce8  the  only  alleged  error 
presented  In  appellant's  ar^;uinent  which  we  can  consldor  Is  tha 
first  one  mentioned  he^reln,  tJii}.t  the  Coiart  erred  in  nusLainlng 

the  demurrer  to  appellant  *s  fir  A  special  plea,  v  hlch  error 

\ 
arises  on  the /Teoord  pDoper  and  does  not  depend  upon  the 

Bill  of  isseeptloas. 

13ai»  plea  in  ntabstance  averjT  that  the  Policy  contalnA^ 

a  provision  that  tho  perils  Ind.eimiried  aglnst  do  not  include 

df5ath  from  any  cause  v;here  the  aSGi>red  Joes  not  render 


forthwith  by  telegraph  oi*  telephone  to  a^poiltint  noticQ  of 

\ 

any  sickness  or  accident  vtth  v:hlch  j^riy  aniijals  insured 
may  become  affllctedi  that  the  stallion  mentioned  was 
accidentally  injured  on  or  al^out  the  28th  gfc^Aggll  day  of  April, 
A, r. 1914,  and  that  the  plaintiff  f  lied  to  render  forthwith 
by  telegraph  or  telep^ne  to  U.&   comi-)any  notice  of  such 
accident,  and  that  thrrofore  by  the  terms  of  the  policy 
a^eliant  lr»  not  liable. 


4 


i:--;,»fc 


•■*    ,2^j:       J^^ 


The  plea  does  'not  a  ver  any  connection  v;hfitever 
l>ctv.-cen  the  accidental  Injiary  end  cxbjUs  tlie  death  of  the  str.llion, 
but  ap«wi3x35t  ureefl^  that  by  vlrtii©  of  s  id  pi*ovlalon  of  the 
policy,  the  same  voider  svich  facts  becaiae  void,  notvithst. .nding 
^    tht;t  the  injiiry  mif^ht  have  been  v;holly  dlsconjiected  rrcxn  and 
in  no  v/^y  responsible  for  tlie  slckneso  with  which  the  anii^ial 
diod,  end  no  natter  how  trjt^al  the  injury  »ight  have  been. 
Provisions  in  insurance  policies  are  construed  nost  strongly 
.in  favor  of  the  asfrured  anfl,  tre  do  not  thinlc  the  constmiction 
[sought  by  appellant  is  a  fair  iiitorpretation  of  the  contract. 
Tie  plea  should  htivc  averred  none  connection  betv/een  the 
inju3?y  and  the  death  of  the  stallion.       The  deriurrer  to  the 
plea  v;as  pa»operly  sustained,     Anderson  Bicknell  &  company 
V,  Kaskaskla  Live  Stock  Insurance  Company  (Appellate  Court, 
Third     istrict,  not  yet  reported) • 

The  jufl£j:ient  will  be  affirmed. 


< 


Qmu  Ilo*  64@S«  Ootc^y&p  'Sifpn  101&*  f^  &< 


f^"^ 


(_ik:i;K- 


V3»  f  /    Appeal  frtm  :i3Mlti»l«« 


t  his  is  m  ftn>c&i  1>?  Einran  E«Bispna  fsns   tva.  int  rloct&tcs:^ 

On  Oe*<^»3?  27,  15>M»  J^aepei  ._^»^ksj^  s^o;  ^  it  ixi 

1 1 II    TMiili>|i   ^r<x;^s^  (hes'imitts^  eslied  Ui®  ca!9^!^)«sa3t?.  ilijf^msiSL  ..;• 
SoodKw  io  xfMsovi^  the  sm  of  ^03*^  e^ziS  oa  F^Siryii^^  15»  2S15»  f ileA 

On  O0i«fti«r  27»  XOIA,  S^PQli  B«  Emn^  Isc^m  u  suilt  £&  aaiiiiriii  pill 
in  Sftid  Cireudt  i  ni4t^  a^-mlaist  3omi^  Bt-^nSim  to  ]i*eea^^  <m  &  note  Top 

JtfWMtt  Sto^B  iA  tlm  ccBBpuaqr  and  ^  it  «&9ira<»A  vitho^  reeenanM  to 
tbe  pl&lzitiff  •  Ci:  he  d0€3.£UP&tli»  In  Uiis  caas  ^sm  f ilea  l^^amissx^  15« 
X915»  fsofi  TsQjoeiBm  &  eeotraet  n^u^  b^  tbo  aefenaant  ^  i:»]r«^i3&so  recti 
o;;tK.t .  £a  Oliio  £l?<OEi  the  c^iepmsj  i^na  tl»»  imkin^  ixT  sudbe  note  137  tl« 

rm  ia;-i*ch  5#  1315,  a  blU  is  Oxsaomy  va»  tUm&  \^  Jooeri 


'  t^t  tim  FCH»8eeuttcs»  ot  mM  aolta  at  Xsxi  Im  on^^olmm^l  ths.t  the 
CQcits  uoi  «dt  ic&'ih.  in  the  tSap&t  ocnst  in  t^m  suit  c^f  E^istis  vb  Gtoelss 
•Dft  ^he  OSOO  nM»  8iae>0.  t^^on  Isi  that  suit  'bo  ^0KXiclXe&  tmR  trr^t  the 

'■■^"^"."•.Q,  to  reeeves*  t-tiiiia  U-m  <»ks-^-«»  law  m^t  acafc^t  Urn  Ca!i|>.iay  m4 
~  I^:-^  .xi  Sm  tmedPBB  vma  "be^m^  ^  <s^i€«*«K$  petis'Tio<!l  to  eo^^aL&inmt. 

i  tbe  iaQti«^^^^  c;tofi^cs»  tl%Lit  t^  tas»  oorsnon 

'        .  .at€d  ana  tr  ts^^pinsa  te  tl^  ^'ff'tfff^li'J  ^y^^E^} 
t^;t  U-m  £^ptl^or  fi'OQeimUicssi  ^  aiM  ^mm  tm  m^&$xmi^  m&  t^s^ 

tng  tise  D&ttes^  tTS?ol«^  la  fmSA  ^ssis  »  x  a    «i&  ^641^^^  nr  tt^ra 

SXXy.  l.ig  O^  CKf  t^sa  ^I3&  tS*@E«S&6tiS{15*  /JJd  tim  Cll^l^  Of  tMs  COiSPt 

Is  aireeted  to  <a^tm'  '^pisa  tlKJ  ci^^a^cfT^  ck^slget  t^je  c&oe  c4?  Josoijfc 

StiMSl»  "««  ^CKafiPoefBsQrlEKP'  OoEipsagr*  a  ««rp(Oi*€>.tit!n»  M^mr^  liw^liroi? 


/ 


to  «l8aolipi$  tlie  iz^}«E»tie»  (^?^^tea  ^  this  &mam  «b  tlio  Sth  ds?  ^ 
ItaOHsb*  ISl^  (^  Jul?  aa»  tl^  f^stltm  to  dia^tolvto  tvo  ia,|unetion  mas 
•vwfuledi  fJpflBi  tl»t  rulix^  Boras  ppr  y©fi  caft  pfs^ectee  this  f^pixwtl* 
T!k?  Mil  aH^jfJ  thiA  CD  Octol^^?  14  »  1914,  tiie  vtwd^OP-Pturtaar 
Oanpeny  oX  (Silo*  caotcapea  lato  ti^  ecaita^^t  wlUi  ^oeiti  stoeks  of  LaSaei 


^^^7,  ZUliK^la*  to  oonEra^  to  bira  cf^^^in  Iratki  2^  r^fi^jaoe 
Oblo,  in  oqnrtdewfctiop  of  Uie  po^rnont  Isy  ."too&s  olT  ^»dOO«  "to  bo 
pula  aa  IbXloes  ^yOOO  notes  tMo  #19  ^c^fA  2:    x  iiriC  tl-e  t^ac^Kc  a- 
oBUMAtas  to  V  •  •  •  •  to  Ix^  ptJjfi  t  fc  office  of  Uic  UJodi^T^Paji^ia* 
Ooq^RV*  loloi^*  CSilo*  (m  Ux;  2i$t  d:y  o£  i^K^Ksh*  Xdl5»  won  the  ao" 
llvo3?y  of  t&9  d3©ft  h&pe^tmSUfX'  prwrl^teil  f«3P»    I  l2»8t  partsr  uroo 
reoolpt  of  tli$  fuU.  poreli&se  ps^boo  siS  sSxyws  praviacid  f c^  &gp<Km 
tliat  It  iTilX  on  tho  asi  4^  of  Mi^Pt»k»  ldX5«  cesoouto  i^sd  acajtv^*  i^ito 
oaM  wnonfl  £^x^  or  eudi  pi3^:^n  &b  lie  ii^Xi  mms  0  (pod  &£»!  i»tffi» 
olost  d@od  of  ^aerol  msrv«tt^F^«  oto*    Flrsrt  party  ^r<e!^  to  4&llv* 
or  to  tl^  t;S'«til«e  in  m-M  does  s  is^9«€feea^altl.«  ia>Qts>;^et  <^  title 
itt)0«dL!%  rix*0t  p.>rt^  us  th0  c^iser  tlK^«^  Sm  foe  s&i^o  f^to  fl^^oa 
wmwftii'^astBO  c^  timt  i3jvto$  soeoesd  p^e^  iA^lX  ha^m  ten  ^  ^  Sm*  cbc» 
(OBJUmtlim  (Kt  Sftitt  &t^t¥<%^t  £13^  if  l«per£^»tlc8]@  «^«  fovaa&  tirtA 
poFlgr  flSa^ll  b^'ve  v<mmam0S^  t&sis  to  mtie^  «0S9i^t£aa8  $  it  til^^o  reeitos 
tl^.t  tsm  zii»t0B  «a4)lfi  r(»*  ^^00»  «A  «  aao  JtasKkrjr  1»  2^2»  ti^  oth^* 
ijaroli  1»  1934«  li^^%  t^m  «iCBMiitod  ess^  «i^  «^  pf^rt  c^  the  pvsist^*o& 

pX'iOO*: 


to  StoeSfS  tbftt  it  rnnaCti^  fuar^il^  M»  tlm  jensiojr  to  p!;7  fes*  th» 
cuKl  1. 1^  hla  oato  ©OKjpeci  t^  iaort©-«GE?  «i  Uso  l^aaA  «t  not  esx- 
<WiniHTic    si  pe**  <^^sit    iiaU^<08t  t^aS  &j^teo6.  to  i^exA  the  Xt^nd  f os*  hXa    at 
JSM*  pes*  esflPOf  that  s  i&  r^nPitaBBrtiatiots^.  \)!g»st:    :x^^  ImSvm  the  oaeocnition 


of  the  oaatvoet,  weiro  iho  Safiuccnnsxt  t2)at  !■#  hia  to  olc^n  tl%  iMn- 
truct  j  thct  appollaootold  the  ceqpnoQr  tt»tt  he  Imt*^  no  ^000:7  '  ith 

lob  to  pG7  fts*  &:  l<:i  loaa  itad  tioitlA  not  ^l(^  aoJU^  MBfeAM^  l:itxt  ftir 
9ai4  iMKMPUHPgB  «ad  it  UQS  oidy  t>aoQSffie  of  <^^'''  <-^<»?*6:i»r»B  ttiat  op* 
pidLXcw  stcssot"  nciC  C(Cffitp;><sts  tlstit  no  obotract  xka'tJC  to  op- 

pellet  prtor  to  or  OB  laaNdti  1«  osiS  (^»[3ellr»  i\xJ3  I:        _        ..  tudty 
to  WBfflnitnH'  et  Ic*  obs^tn  ct|  tSiiX  no  deaA  ^ae  tms&sv^,  a|$pc31oe  bcforo 
OB*  m  tSBSP^  I0  end  the  ftinst  tSsae  i^pp^Hee  evop  sor  ^  tibi^met-  0f 
tJT©  titl£>  to  m$A  Isafip,  v«a5  igi^  .!:jpt<^  -isnfi  I,  1^49  latiaa  a  aeefi 
■aft  eS»8ts>£^  ^ore  f^QSiaBipaBfi  to  u  voBSprnmalUM^fm  oC  th&  eoopE^aor  ftt 
jdovtogtix^  ZlIlx:^io« 

It  ie  ffjryiar  nllCH^  tl^^t  t^^ia  f!^^)f^3tm  v^yM  "^6^%  tl^e  csrxiuixt 
of  the    I3C»  not«  thi^  wm^as^  ^^mxs^  t,  1SX3»  ^li^vtac  "' 
peUb^  ison^  2tB«il(38i  tlie  sgne^  to  po^  Stis*^  t^iM  lassS.  other  tli^m  tlxi 
'   ^SBO  Itas  JBoais!^  1«  lUTK^  t*€iA  m\M  %maA  tig?  '^HH  9^  am^'-^  ^^-^   -  ''.r* 
coLvaai  f^lJtofi  t«  do  %3mt  it  m^emSt  to  d»  tma  alXeo^s  tl%^t  8»id 
eonlfflNert  ^&3  c^ttiSrKxi  t^  £r;««idB2«BSt  leaftsrgprx^i^^katlc^is  t^  ae  l:;^  mid 
MB9^9  to  c^i^p^LXso  l3«£ape  tiie  sJl^snliig  cdT  er^ld  eo«itr!»ot|  Uh  t  th» 
•onpt^o^  iSttssp  smegw^-.trdi'sii  tl^^.t  msKh&ildo  i^€»2Xd  apt  csan^^  out>  ^^id 
%vltt«m  ooots'iaet^  iaMiit4M)&  oi'  r^^ttw^Ui^  to  a^^pe  Xoe  as^lt?  nota  thut 
«wi  4n»  3Hr*«Si  jU  3l92S»  octt^BaceA  $ad&sgaaA  therecs  oion  in 

V  «nition  en  Uo^  ^«  :)^15»  in  Ui^  nimset  fif  I^gnxsi  B.  ISanm,  v^so  l&  &n 
•O^siit  Of  sa:^  oot  fK^aori  Uas^^t  miJU's  ^fuf^EPaast  ims  «b  ai^l^m  iswood  for 


k 


^- 


/ 


-.Tier  anothK*  ayit  at  Hav  tiwi  begnii  «n  ootfliber  £!7»  lfli&4«  ^ 

flBS4t'  BoRM  mx  aoM.  ncitft  duo  intrv^  Xst«  ■■:?  -a-- 

It  is  fiUiegea  tTiat  mpp^^OMm  "  K  s  a  fptx    log^il  A^«na»  to 

tiie  said  ciitt  ic^nn  t^.io  fii4^  ::»ti     o  -.^uc-  mi  U19  l»t  ^laqr  of  ^S^pdi* 

said 

1915^ »  7«t  tiie  oBMptay  still  !:oXv_/£2qe  cootntet  ssya  it  tuu^ 


•aid  ciftujiiiiffy  fBiw^tl*<!^i  U^  rmmm  to  nf^peXlee  Vm  ^10^»  pda.  «r 
\    the  note  ttvA  nattap^  ^[SEiuitz^  1*  1913*  Zt>  la  &lao  alX^^  %im% 
«^^|3«11«»  «B  O^^i^Mr  iS?t  1^3^  IsFiQU^st  ad.t  a4  leav  f^»l^sst  soift 
coopBoy  to  BBMwtr  tl»»  iSOSvSB  paid  «ii  mm  n0ie  ^m  ^mmg^  1«  191^» 
miA  °tfe^ vt  tJse  tiPledl  of  Uw  lam  assci^Mdt  t^uita  ^iKmM  tsMboQ  sixnA  & 
ianlt1^41eit?  ot  mA%m  msA  timt  Ssi  ti»»  mA%  Wms^  W  H^i  Baraa 

aottM  apt  !»  fic^  «£C»  csaiSi  tli&t  la  zsalt^^i^  s%^t  em^Ld    U»  «ea6PfMst 

ao  bald  t^  tt^  i^uodPdie^  I^^Hlac^  i^sfl|S6sisgr  1^  c&sase^lle^* 


/    »  oc^ion  to  <ii«His«B  ^slflb  thlo  B^g^?m3L  hem  boen  parflMt«A»  tite  $aar 

I 

^    I  |aa0ti<»  voM  ^i^pe^ar  to  hiiv«  ^«wi  gnrnted  tx^fcgro  ons^  Mil  ims  f iXoA* 

9m  reoQii^  liwwtwp  iiNrni  -imt  Um  bill  «e»  vi^lfisS  on  i^«Sara»x7  X7» 


1* 


;*^  •  ,  ^^J  ^  ;^tr  -:m-  s^^m. 


02X   rilc>t3    m.^ii  S,  1005,  and  ttm  «rCar  grumtlsG  t:^?  iajuactlan  mm 

.Jtm  QPAflT  gTiintliig  tiw*  injunction  lOUio  «Qa0ttIic%t4HS  th»  tw» 

earon  1:     OBuoea^trcasBzarfr  the  fK»»9lJ^t«d  imsmi  to  ti%  ch^vim^s^ 

dotdfiBt  ctnA  8!hm«  Stoelai  laxve  to  fil^  a  btOI  £n  Cheaicor^*  r  iclittixl 

8m  '/ooAnov  io  ft  dcfj^nfteit  in  the  efieBaon  lc«r  «au0  p^^sj  07  lttoQi»« 

but  bo  Is  tgOXtoT  ft  aMftoaAHO^  oor  a  pxuri;  to  tho  bt  X  in  cheaac^^p? 

altSKsi^  the  CHstart  direi^«^  t^^  c^l«arit  to  <^t<9*  e»  tlie  dsKEKieTy 

vw  eosS  aipMi  B«  8anw»  9»  qasst^n  §m  t&  tlM»  de^ist^  of  i%rti^ 
tn  til©  CS'.^TCirs^^  iiiU.t  te-s  txieoii  s^ai^iBi^  ^  5:kgpc!^l,jNmt« 

of  tlmt  flGdt  is  OI»t  tl^^'iefQPe  &  rOflSOB  tGP  U^  grcaiti£)G  <>f  ^  '    JlJ3^ 
Jisicticau    ^le  «uit  at  Xmsr  laogjm  1^  6|!Pi^I«»  i^sSisit  Urn  ti€tapeasKf 

fill<2i^U<s3  iUi  tl»$  UXl  Um%  n-i^  exsm^sv  tarn  llMWliiil  i»  %«Bab|.«b 
suit  <if  oagr  IdnS  on  tlie  eciitraet*    ^t^  iixjviiM^fim  graBtaA  ia 
I  fii^inst  th»  ftiip«Ui0»  firae  p:«eM«tkig  a  suit  be@uR  t^  tKtoaelLf  eaS 

i  c^iclli-^nt  from  riroooeutiic  l^to  miit  tcr  rooover  on  tSv^  note  dn» 
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GENERAL  No.  6422.      OCTOl^ER  TERM,  A.  D.  1/15.      AGENDA  No.  67 


GABRIEL  C.  STAUFFER.  Plaintiff  in  error/ 


vs.  / 

THE    STATE     BANK     OF     MANSFIEjLd 

Defendant  in  ,^rror. 
/ 

/ 

ELDREDGE,  P.  J.  -- 


/^V-/ 


3  2j 


Error  to 
Circuit  Court  of 
Piatt  County 


Defendant  in  erroK^on  November  5th  1914,  in  vacation  caused  a 
judg-ment  to  be  entered  bX  confession  against  plaintiff  in  error  for  the 
suiTi  of  $6395.67  by  virtue  df^a  judgment  note  executed  by  the  latter 
March  22,  191,3,  payable  to  the  order  of  defendant  in  error  six  months 
after  date  for  the  principal  sum  of  $5300,  with  interest  at  7  percent  per 
annum  after  date  until  paid.  The  judgment  includes  interest  and  the 
sum  of  .$500  for  attorneys'  fees.  At  the  February  Term,  1915,  plaintiff 
in  error  made  a  motion  to  vacate  tiie  judgment  and  for  leave  to  plead. 


rrhi 


This    motion    was  supported    by  WoVvn'^  affidavit,    which    in  substance 


state^that  on  October  28,  1914,  he  i\led  a  bill  in  equity  on  the  chanceiy 
side  of  saidj^jrcuit  Court  calling  for  an  accounting  by  the  bank  with  him, 
v/hich  bill  js^made  a  part  of  the  affidavit,  and 

(Page  1) 
KftJi/-^  that  the  contents  of  the  bill 

-a*€  true;  that  he  verily  belie^e^upon  an  accounting  had  between  himself 
and  the  bank  said  note'^**  be  shown  to  be  without  consideration  and 
that  the  bank^wfrbe  found  to  be  indebted  to  him;  that  said  bill  m^  ^^ 
pending  and  service  ha^  been  had  upon  the  defendants  therein  men- 
^tion|^;  that  he  verily  believe^  that  upon  such  accounting  being  had  it 
jaSi^be  disclosed  that  he  ha^  a  good  defense  to  the  whole  of  plaintiff's 
cause  of  action.  ^ 

^^^  ^.illtT^^  complaint  referred  to  aver^-'^that  the  State  Bank  of 
Mans'field  js  the  successor  of  another  bank  known  as  the  Commercial 
Bank  of  Mansfield:  that  the  latter  bank  was  conducted  as  a  co-partner- 
ship in  which  William  H.  Firke  and  several  other,  persons  were  associated  -l, 
together  in  the  banking  business  as  co-partners;  that  p] ^<y^^  ^^^^^f^^^j^^^^"""^ 
for  a  number  of  years  prior  to  1897,  the  date  of  the  organization  of 
the  State  Bank,  had  been  a  depositor  and  customer  of  the  Commercial 
Bank  and  after  the  latter  was  succeeded  by  the  State  Bank  he  con- 
tinued to  be  a  depositor,  customer  and  patron  of  the  State  Bank;  that 
for  the  past  fifteen  years  said  Firke  has  been  president  of  the 
State  Bank,  and  for  ten  years  the  ^efendant  Burns  has  been 
cashier  thereof.  The  bill  further  aver/lhat  he  had  had  trouble 
in  getting  his  pass   books   from    the     State     Bank     and     allegegl    the 

(Page  2) 
amount  of  his  income,  etc.;  that  some  time  prior  to  the  year  1913  the 


",,     ■-■-;,.■(.       If 


defendant  Burns  told  him  that  he  had  overorawn  his  bank  account,  and 
certain  sums  of  money  were  due  and  owing  from  him  to  the  State  Bank, 
and  requested  hin\  to  give  his  note  for  said  sum;  tliat  he  dees  not  re- 
member nor  •mar  he  state   the   beginning  of  the   transactions   following 

A 
the  first  note  given  by  him  to  the  State  Bank;  that  in  February,  1913 

Burns,  the  cashier,  informed  him  that  he  owed  the  State  Bank  S5300.00 
and  asked  him  to  give  his  note  for  that  amount  and  he  thereupon  ex- 
ecuted the  note  in  question  in  this  case;  that  said  State  Bank 
through  Firke  and  Burns  .aee  insisting  that  he  pay  said  note  and  unless 

he  daa^  pay  it  they   ^SH  cause  a  judgment   by  confession  to  be  taKen 

A  A 

thereon:  that  he  was  endeavoring  to  learn  from  the  State   Bank  aid 

said  Firke  and  Burns  the  nature  of  the  indebtedness  and  consideration 
for   which   the  note  was  given,  but   the   latter  imme   refused   to  make 
him  any  statement;  that  he  verily  believegsaid  note  to  be  without  any 
consideration  therefor. 

The  bill  ma^is&-'the  State  Bank,  together  with  Firke  and  Burns, 
parties  defendant  and  prayrthat  aa  accounting,  lufs  be  taken  of  all 
the  transactions  and  dealings  of  plainrtft  in  orror,  from  the  time  he 
commenced  doing  business  with  the  defendants,  or  either  of  them,  and 
that  upon  such  accounting  being  taken  that 

(Page  3) 
"lbA^  ^^^^  bank.  Burns  and  JKxke,  or 

such  of  them  asm-iy  be  found  to  be.jndebted  to  him,  ^jgy  be  decreed 
to  pay  him  what,  if  anything,  -om^  oe  found  by  such  accounting  to  be 
due  him;  that  he  «►  willing  and  ready  to  paj_to  the  defendants,  or 
either  of  them,  any  sums  of  money  which  agtff  be  found  to  be  due  from 
him  to  them  upon  said  accounting;  that  the  defendants  to  said  bill  maijr  /va,«Js,*^J^C^ 
be  enjoined  from  entering  up  judgment  upon  said  note,  etc.      / 

Taking  the  allegations  of  the  affidavit  and  the  bill  together  they 
show  in  substance  that  pjaintiff  in  error  beheves  that  if  an  accounting 
be  had  of  all  his  transactiQns  with  Firke,  Burns,  the  Commercial  Bank 
and  the  State  Bank,  it  would  be  found  that  this  note  was  without  con- 
sideration. Plaintiff  in  error  contends  that  the  motion  should  have  been 
allowed  for  two  reasons:  First,  that  the  atfidavit  shows  a  meritorious 
defense  to  the  note,  and  second,  the  suit  on  the  note  should  be  abated 
because  the  suit  in  equity  was  pending  when  the  judgment  was  entered. 
i  The  affidavit  does  not  show  any  defense  to  the  note  and  the  judg- 

ment  will  not  be  opened  up  for  the  purpose  of  permitting  a  plea  of  set  off. 
Pollock  V.  Kinman,  176  111.  App.  361;  Tompkins  v.  Gerry,  43  111.  App.  255. 
I  A     suit     in     equity     is     not     considered     as     pending     until     the 

^  I  (Page  4) 

summons  had  been  issUed  and  an  effort  made  to  have  secured  service. 

While  the  affidavit  states  that  the  defendants  have  been  served  with 

summons,  it  does  not  state  when  such  summons  was  issued  or  the  sor'/ice 

I       had.     If  the  judgment  was  entered  before  the  summons  was  issued  then 
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the  suit  in  equity  was  not  a  pending  action  so  as  to  abate  the  suit  at 
law.  Fairbanks  v.  Farwell,  141  111.  354;  Grant  v.  Benneii,  96  111  511; 
Monroe  v.  Millizen,  113  111.  App.  156.  The  affidavit  does  not  state  facts 
sufficient  to  sustain  a  good  plea  in  abatement. 

Plaintiff  in  error  made  no  effort  to  have  defendant  in  error  tem- 
porarily enjoined  from  entering  judgment  upon  the  note  herein  in  con- 
troversy. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
(Page  5) 
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GENERAL  No.  6428.      OCTOBER  TERM,  A.  D.  1915.      AGENDA  No.  7. 

L.  D.  JACKs6n,  Appellant,  ^^-^^—^^^^J-iJi.*^^ 

Appeal  from  t^  /U^ 

I'  Circuit  Court 

ARTHUR  STF]VENS,  Appellee.  i 


ELDREDGE,  P.  J. 


/ 


Ford  County. 


This  is  an  appeal  frbm  the^jtldgment  of  the  Circuit  Court  of  Ford 
County  sustaining  a  demim;^  to  a  declaration  charging  appellee  with 
the  publication  of  libelot!^ matter.  \  The  declaration  charged  in  substance, 
that  appellant,  'at  the  time  of  th^publication  of  the  article  in  question, 
was  the  County  Clerk  of  Ford, County  and  was  a  candidate  for  re-election 
to  said  office;  that  appellee  caused  to  be  published  in  "The  Faxton  Record'" 
id  '"Die  Faxton  Daily  Record",  falsely  and  maliciously,  of  and  concerning 


ftpgll am  that  he  had  squandered  the  money  of  the  County;  had  flag- 


rantly  abused  his  trust  as  County  Clerk  and  that  by  placing  his  0.  K.  on 
certain  bills  for  printing  primary  ballots  had  made  a  gift  of  S524  of 
the   treasury   of  Ford   County   to   the  "Register".  ?T1il  demuiitjt  'UJllli t^ 

(Page  1)  "^ 

the  material  allegatioi^s  of  the  declaration,  but  it  is  contended  by  appellee 
that  the  publication  oK  the  article  in  question  was  privileged  because 
every  person  has  a  rightXto  comment  on  matters  of  public  interest  and 
criticise  the  public  acts  of  ah  officer  and  especially  when  he  is  a  candidate 
for  re-election.  \ 

Anything  bearing  upon  tlite  acts  of  a  public  officer  connected  with 
his  office  is  a  legitimate  subject  of  statement  and  comment,  but  tiie  mere 
fact  that  a  person  may  be  a  candid\te  for  office  does  not  create  a  license 
or  justification  for  the  publication  of^  libelous  matter  to  the  injury  of  his 
character  and  reputation.  In  the  case  of  Rearick  v.  Wilcox,  81  111.  77,  it 
was  held:  "While  the  qualification  and  fitness  of  a  candidate  for  office 
might  properly  be  discussed  with  freedom  by  the  press  of  the  country, 
we  are  aware  of  no  case  that  goes  so  far  as  to  hold  that  the  private 
character  of  a  person  who  is  a  candidate  for  0|fice  can  be  destroyed  by 
the  publication  of  a  libelous  article  in  a  newspai^er,  notwithstanding  the 
election  may  be  attended  with  that  excitement  aiW  feeling  that  not  un- 
frequently  enters  into  our  elections.  *  *  *  The  la;^  required  appellee, 
as  the  publisher  of  a  journal,  to  publish  facts,  and  nol^  libelous  articles. 
The  character  and  reputation  of  appellant  was  as  sacred,  and  as  much 
entitled  to        /  \ 

/  (Page  2)  \ 

protection,  when  a  candidate  for  office,  as  at  any  otKier  time." 

In  People  v.  Fuller,  238  111.  116,  it  was  held:     "The  claim  is  next  made 


that  the  publication  of  the  article  was  privileged,  as  the  criticism  was 
directed  ag-ainst  public  officials.  Public  conduct  of  all  public  officers  is 
a  matter  of  public  concern  and  may  be  made  the  subject  of  fair  and 
reasonable  criticism,  but  the  privilege  does  not  extend  to  false  and  de- 
famatory statements  imputing  criminal  offense  or  moral  delinquency  to 
the  officer  in  the  discharge  of  his  official  duties." 

The  declaration  avers,  and  the  demurrer  admits,  that  the  facts  pub- 
lished in  the  article,  that  appellant  had  squandered  money  belonging  to 
the  County  and  had  made  a  gift  of  such  moneys  to  another  newspaper 
called  the  "Register"  were  false  and  were  maliciously  made.  The  trial 
Court  erred  in  sustaining  the  demurrer  to  the  declaration  and  the  judg- 
ment is  therefore  reversed  and  cause  remanded  with  diections  to  overrule 
the  demurrer. 

(Page  3) 
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GENERAL  No.  6431.     OCTOBER  TERM,  A.  D.  1315.    AGENDA  No.  10. 
J.  A.  McQUAID, 


J.  ii 

/ 


Plaintiff  in  Error. 

/ 

CITY  OF  WARSAW,  / 

Defendant  in  Error, 


Error  to 

Circuit  Court  of 
Hancock  County. 


ELDREDGE.  P.  J. 


J. 


r 


c^y^ 


,  Q^^-L, /^-^^ 


C^ction  on  the  case^  against  the  City  of 


A 


Warsaw  to  recover  damages  for  injuries  to  his  person  and  to  his  steam 

-"A 

traction  engine  and  seperator  alleged  to  have  occur.ed  through  the  negli- 
gence of  the  City  in  failing  to  keep  a  cei'tain  street  in  a  reasonable  safe 
condition  for  public  travel,    ^-via^-;?:!,  °^    ^^^l^J--^'^i-^2^^^^-§(ny  ^^-^/e— ^.«^^ 


kil 


plaintiff  Kad  introduced  his  evidenceTtne  <^fefi3ant  made  a^/ 


motion  to  exclude  the  same  and  drrect  a  verdict  of  not  guilty,  which  mo- 
tion was  overruled  and  the  instruction^offered  in  connection  therewith  was 
refused.  At  the  conclusion  of  all  the  evidence  a  similar  motion  was  made 
and  instruction  offered,  which  motion  wa^  sustained  and  the  instruction 
given  directing  the  jury  to  find  the  defenda\3t  not  guilty.  From  the  judg- 
ment rendered  on  the  verdict  so  found  this  appeal  is  taken. 

(Page  1) 
The  street  in  question  on  which  accident  occured  is  in  fact  a  very 
steep  hill  called  College  Hill  and  is  located  near  the  outskirts  of  the  city. 
At  the  top  of  this  hill  were  four  or  five  small  truck  farms  of  about  25 
acres  each  and  the  hill  was  used  principally  by  the  families  living  thereon. 
One  of  these  truck  farm  was  occupied  by  the  witness,  John  Filtz.  The 
plaintiff  had  for  a  number  of  years  prior  to  the  accident  been  in  the  busi- 
ness of  threshing,  using  for  that  purpose  a  separator  operated  by  a  steam 
^  1  traction  engine,  and  for  some  days  before  the  accident  had  been  using  the 
same  in  preforming  such  work  for  different  people  in  the  vicinity  of  War- 
saw. Filtz  had  some  clover  which  he  desired  to  have  hulled  and  had  re- 
quested plaintiff  to  do  the  work  for  him,  but  told  him  about  the  hill,  in- 
forming him  that  it  was  "awful"  steep  and  rough  and  that  he  would 
rather  the  plaintiff  would  look  at  it  first  to  see  whether  he  could  climb 
the  hill  with  his  engine;  and  that  if  he  did  not  think  he  could  c!im-b  up 
the  hill  Filtz  would  take  his  clover  to  some  other  place  where  the  plain- 
tiff could  hull  it.  About  two  days  before  the  accident  plaintiff  rode  up 
the  hill  with  Filtz  in  a  buggy  to  examine  it  for  the  purpose  of  ascertain- 
ing whether  he  would  be  able  to  make  the  ascent  with  the  traction  en- 
gine.    After  they  arrived  at  the  top  of  the  hill  plaintiff  got 

(Page  2) 

out  of  the 
buggy  and  walked  down  the  hill  continuing  his  examination  thereof  on  foot. 
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Some  weeks  prior  to  the  accident  the  City  had  made  some  repairs  on  the 
hill  by  dumping  gravel  and  macadam  thereon  and  the  evidence  tends  to 
show  that  there  were  a  number  of  rocks  scattered  over  the  hill  ranging 
in  size  from  that  of  ajman's  fist  to  6  inches  in  diameter.  The  evidence 
further  tends  to  show  that  no  traction  engines  had  ever  attempted  to 
climb  the  hill,  but  when  they  had  been  used  on  the  farms  on  the  top  of 
the  hill  they  had  been  taken  there  by  other  routes,  though  this  hill  was 
the  only  public  road  leading  thereto.  Plaintiff  concluded  that  he  would 
try  to  take  his  engine  and  separator  up  the  hill  and  on  the  day  in  question 
arrived  in  the  City  of  Warsaw  for  that  purpose.  He  first  took  the  traction 
engine  to  the  blacksmith  shop  where  he  had  a  collar  and  a  band  put  on 
a  cracked  axle  and  a  head  placed  on  on©  of  the  spokes  in  the  wheel.  He 
then  proceeded  with  the  engine  and  separator  to  the  foot  of  the  hill.  He 
guided  the  engine  and  his  son  acted  as  engineer  thereof.  To  the  engine 
was  attached  the  separator,  and  Filtz  rode  on  the  engine  with  the  plain- 
until  they  reached  the  foot  of  the  hill,  where  the  engine  was  stopped. 
Plaintiff  at  this  point  got  oft'  the  engine,  oiled  and  examined  it,  while  his 
son    built    up    the    fire    in    order    to    have    sufficient    steam.     Plaintiff 

(Page  3) 
then  proceeded  up  the  hill  with  the  traction  engine  and  separator.  He 
ran  the  engine  so  that  the  wheels  on  the  right  hand  side  were  in  the  dirt 
on  the  east  side  of  the  macadam  and  the  left  wheels  of  the  engine  ran  in 
the  macadam.  Filtz  walked  up  the  hill  ahead  of  the  engine,  throwing  out 
such  loose  rocks  as  he  found  in  the  way  of  the  wheels  of  the  engine. 
After  the  engine  had  proceeded  between  50  and  90  feet  up  the  hill  the 
.  cogs  in  the  gearing  broke,  depriving  the  plaintiff  and  his  son  of  any  con- 
trol of  the  engine,  which  immediately  proceeded  to  start  backward  down 
the  hill.  Just  about  as  it  reached  the  bottom  of  the  hill  the  wheels  of  the 
separator  hit  a  stone  on  the  side  of  the  road,  thus  deflecting  its  course, 
causing  the  separator  and  engine  to  go  over  the  side  into  a  ditch  or  ravine. 

The  engine  and  separator  were  badly  damaged  and  the  plaintiff  was 
injured. 

The  declaration  avers,  and  the-  proof  for  plaintiff  tends  to  show,  that 
in  the  road  bed  where  the  macadam  or  gravel  was,  and  over  which  the 
left  wheels  of  the  engine  ran  in  going  up  the  hill,  a  stone,  about  a  foot 
square  on  its  upper  surface  and  from  4  to  6  inches  thick,  was  imbedded 
in  the  road  bed  and  that  on  top  of  the  flat  surface  of  this  stone,  gravel 
or  macadam  had  been  placed  to  a  depth  of  2  or  3  inches.  The  theory  of 
the    plaintiff"   is    that    the    left   hind   wheel  of   the    engine    cut   through 

(Page  4) 
the  loose  gravel  and  struck  the  smooth,  hard  surface  of  the  stone,  thereby 
causing  the  friction  of  this  wheel  to  be  lessened  whereby  it  revolved 
more  rapidly  than  the  right  hand  wheel,  by  reason  of  which  the  cogs  in 
the  gearing  were  broken  and  a  link  was  pulled  apart,  the  result  being 
that  control  of  the  engine  was  thereby  lost. 
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The  duty  of  a  municipality  in  regard  to  its  streets  is  to  use  reasonble 
care  to  keep  them  in  a  reasonably  safe  condition  for  the  usual  and  ordinary 
methods  of  travel.  If  it  be  conceded  that  this  rule  applies  to  the  running 
of  traction  engines  weighing  several  tons  on  a  very  steep  hill,  the  mere 
fact  that  a  stone  a  foot  square  with  a  smooth  upper  surface  was  im- 
bedded in  the  ground  beneath  the  traveled  way  and  over  which  had  been 
placed  2  or  3  inches  of  gravel  and  macadam  in  such  a  way  that  a  vehicle 
of  sufficient  weight  might  tear  through  the  gravel  and  rest  upon  the  hard, 
smooth  surface  of  the  stone,  would  not  make  the  street  unreasonably 
safe  for  public  travel.  This  stone  did  not  project  up  in  such  a  way  that 
the  wheel  of  the  traction  engine  hit  it  in  collision  therewith  and  thus 
cause  the  machinery  to  break,  but  the  only  claim  is  that  because  the  top 
of  this  stone  was  smooth  and  hard  there  was  less  resistance  to  the  left 
wheel  than  to  the  right.     There  is  no  expert 
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testimony  in  the  case  that  under 
the  laws  of  mechanics  such  a  condition  or  cause  would  or  could  produce 
the  results  claimed.  In  fact,  it  is  doubtful  whether  any  highway  presents 
the  same  degree  of  friction  to  all  the  wheels  of  a  vehicle  moving  there- 
over. The  rock  in  question  was  not  a  loose  rock,  but  was  firmly  imbedded 
in  the  bottom  of  the  road  with  the  flat  surface  thereof  uppermost  and 
could  have  presented  no  more  dangerous  condition  to  the  road  than  if 
it  had  not  been  there  at  all. 

The  plaintiff  was  thoroughly  familiar  with  the  steepness  of  this  hill 
and  the  condition  of  its  surface.  He  had  made  a  special  trip  up  and  down 
the  hill  for  the  sole  purpose  of  examining  its  condition.  Filtz  had  told 
him  that  he  would  take  his  clover  to  him  at  some  other  place  if  he  did 
not  think  he  could  safely  take  his  engnie  and  separator  up  the  hill.  A 
party  has  no  right  to  knowingly  expose  himself  to  danger,  and  then  recover 
damages  for  an  injury  which  he  might  have  avoided  by  the  use  of  reason- 
able precaution.  Lovenguth  v.  City  of  Bloomington,  71  111.  2.38;  City  of 
Centralia  v.  Krouse,  64  111.  19;  North  Chicago  Street  R.  R.  Co.  v.  Cossar. 
203  111.  608;  Beidler  v.  Branshaw,  200  111.  425.  While  questions  of  negli- 
gence or  of  contributory  negligence  are  ordinarily  questions  of  fact,  to 
be  passed  upon  by  a  jury,  yet  when  the  undisputed  evidence 
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is  so  conclu- 
sive that  it  does  not  with  all  reasonable  inferences  tend  to  prove  the 
cause  of  action  and  the  Court  would  be  compelled  to  set  aside  a  verdict 
in  opposition  to  it,  the  Court  may  withdraw  the  case  from  the  considera- 
tion of  the  jury  and  direct  a  verdict.  Wells  v.  Illinois  Steel  Co..  1.54  111  427; 
North  Chicago  Street  R.  R.  Co.  v.  Cossar,  supra;  Beidler  v.  Branshaw, 
supra. 

The  declaration  avers  that  the  notice  of  the  accident,  which  the 
statute  provides  shall  be  filed  in  the  office  of  the  City  Attorney,  if  there 
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I    is  any,  and  in  the  office  of  the  City  Clerk,  was  filed  in  the  office  of  the 
j    City  Clerk  and  further  avers  that  at  that  time  there  was  no  City  Attorney 
of  the  City  of  Warsaw.     The  record  shows  that  proof  was  made  by  stipula- 
tion of  the  filing  of  the  jiotice  in  the  office  of  the  City  Clerk.     No  proof 
was  offered  or  made  as  to  whether  there  was  at  the  time  a  City  Attorney 
I  of  the  City  of  Warsaw.     The  statute  is  mandatory  and  the  giving  of  the 
'^    notice  is  a  condition  precedent  to  the  right  to  bring  the  suit  and  it  must 
be  averred  and  proved  by  the  plaintiff  to  avoid  a  dismissal  of  his  suit. 
Erford  v.  City  of  Peoria,  229  111.  546;  Walters  v.  City  of  Ottawa,  240  111. 
I   259.     The  failure  to  make  such  averment  or  proof  may  be  raised  by  a 
'    motion  to  direct  a 
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verdict.     Ouimette  v.  City  of  Chicago,  242  111  501. 
Such  notice  must  be  filed  with  the  City  Clerk  and  also  with  the  City  At- 
torney if  there  is  a  City  Attorney,  and  in  such  case  service  of  the  notice 
V.    1   on  either  one  alone  and  not  on  the  other  is  insuft"icient.     The  declaration 
!   avers  that  there  was  no  City  Attorney  and  proof  of  this  averment  should 
^  have  been  made. 

There   is  no  reversible   error  in   the   record   and   the   judgment   is 
affirmed. 
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GENERAL  No.  6435.     OCTOBER  TERM,  A.  D.  1915^AGENDA  No.  13. 
JOHN  M.  yOLF,  ^^  / 


\ 


Appellee. 


MORTON  ELLISON, 


ELDREDGE,  P.  J. 


Appeal  from 
Circuit  Court 
of  Shelby 
County 


Appellee  caused  a  judgement  to  be  entered  by  confession  against  ap- 
pellant on  a  promissory  note  dated  November  11,  1907,  for  the  principal 
sum  of  $112.50  and  purporting  to  have  been  executed  by  appellant.  The 
amount  of  the  judgment,  which  includes  interest  and  attorney's  fees,  is 
$177.37.  The  note  purports  to  be  payable  January  11,  190S  after  date,  to 
the  order  of  appellee  with  interest  at  7  per  cent  per  annum  from  date 
until  paid.  On  appellant's  motion  the  judgment  was  opened  up  and  he 
was  granted  leave  to  plead.  He  filed  two  verified  pleas,  one  that  he  did 
not  make  and  deliver  the  writing  in  said  declaration  mentioned  in  mann- 
er and  form  as  alleged,  and  the  other  that  of  non  assumpsit. 
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It  appears  from  the  evidence  that  appellee  was  in  the  note  and  mortg- 
age business  and  that  he  at  various  times  held  a  number  of  notes  ex- 
ecuted by  appellant.  Some  of  these  were  for  moneys  loaned  to  appellant 
by  appellee,  some  were  for  moneys  loaned  to  appellant  by  other  parties 
and  purchased  by  appellee,  and  some  of  the  latter  were  so  purchased  by 
appellee  at  the  request  of  appellant.  On  March  25,  1907,  appellant's 
father,  at  appellant's  request,  paid  a  number  of  these  notes  to  the  amount, 
including  interest  thereon,  of  $697.00.  Appellee  testified  that  appellant's 
father  refused  to  pay  more  than  $700.00  on  appellant's  indebtedness  and 
that  he  took  up  all  the  notes  executed  by  appellant  except  the  one  sued 
on  in  this  case  which  was  executed  by  appellant  as  a  renewal  of  the  one 
remaining  unpaid  at  the  time  appellant's  father  paid  the  other  notes. 
Appellant  contends  that  his  father  intended  to  and  did  take  up  and  pay  all 
his  notes  held  by  appellee  at  that  time  and  that  the  note,  for  which,) 
this  note  in  controversy  was  given  as  a  renewal,  was  paid  in  that  settle- 
ment. Appellant  further  claims  that  the  note  sued  on  has  been  mater- 
ially altered  and  that  he  never  executed  it  in  its  present  form. 

Appellant  insists  that  a  careful  inspection  of  the  note  will  disclose 
that  the  figure  "8"  in  the  due  date  January 
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11,  1908,  shows  that  it  was 
originally  a  "7"  and  had  been  made  an  "8"  by  alteration.  This  is  the 
material  alteration  complained  of.  The  date  of  the  note  was  November 
11,  1907,  and  if  the  note  had  been  made  payable  January    11,     1907,    it 
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would  have  been  made  payable  ten  months  before  it  was  executed. 

Appellant  does  not  deny  that  he  signed  the  note,  but  testified  in  a 
general  way  that  he  did  not  sign  the  note  in  its  present  form  and  does 
not  attempt  to  point  out  how  the  note  sued  on  is  different  from  the  one 
which  he  signed,  except  as  above  stated.  The  substance  of  his  testimony 
as  taken  from  the  abstract  is  as  follows:  "That  looks  mighty  like  my 
signature  to  that  note.  I  could  not  deny  it  and  I  won't  own  it.  I  never 
did  make  a  paper  like  that.  I  won't  say  that  I  did  not  write  it  there." 
And  again  in  his  testimony  he  states:  "I  mean  by  saying  that  I  never 
signed  plaintiff's  Exhibit  A  in  the  form  it  is  now  in,  that  I  never  signed 
a  note  like  that  one  to  John  M.  Wolf  in  my  life.  I  never  signed  it  on  the 
date  it  bears  or  any  other  date.  I  don't  mean  to  say  that  that  is  not  my 
signature.  It  might  be  but  if  it  is  it  was  put  up  in  some  different  form. 
I  never  saw  the  note  in  that  shape." 

Appellee  testified  that  appellant  signed  the  note  in  his  presence  and  in 
the  presence  of  a  young  lady  in  his  office 
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who  was  working  for  him,  but 
who  is  now  dead.  From  these  facts  we  think  that  the  jury  was  justified 
in  finding  that  the  note  was  not  materially  altered  after  it  was  executed 
and  that  it  was  in  fact  executed  by  appellant,  and  also  in  finding  from  the 
evidence  that  neither  it  nor  the  orginal  had  been  paid. 

Complaint  is  made  that  the  Court  erred  in  sustaining  an  objection  to 
a  question  propounded  to  appellant  on  direct  examination  asking  if  at  any 
time  from  May,  1907,  down  to  March,  191.5,  he  was  financially  responsible 
for  this  note.  The  theory  of  appellant  is  that  this  evidence  was  admiss- 
ible as  tending  to  show  that  the  note  had  been  paid,  for  the  reason  that 
suit  was  not  brought  thereOn  for  more  than  six  years  after  it  became  due. 
It  is  further  insisted  that  this  evidence  was  also  competent  because  ap- 
pellee had  testified  that  the  reason  why  he  had  not  sued  on  the  note  be- 
fore was  that  it  would  have  been  unavailing  to  do  so  as  only  since  the 
death  of  appellant's  father  has  the  note  been  collectable.  V/hen  a  stale 
claim  is  filed  against  the  estate  of  a  deceased  person,  evidence  that  the 
deceased  was  prompt  in  the  payment  of  his  debts  and  that  he  was  at  all 
times  financially  responsible  for  them  is  competent  as  a  circumstance  tend- 
ing to  show  the  unjustness  of  the  claim  or  its  payment.  Thorp  v.  Goewey, 
Admr.,  85  111.  611.     But  this  rule 
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cannot  be  invoked  when  the 
debtor  is  living.  There  is  no  presumption  that  a  promissory  note  has 
been  paid  until  the  period  of  limitation  of  ten  years  has  expired.  In  the 
case  of  U.  S.  Wringer  Co.  v.  Gooney,  214  111.  520.  it  was  said:  "It  is  next 
urged  that  the  Court  erred  in  refusing  appellant's  instructions  numbered 
1,  2  and  3.  Instruction  No.  2  is  to  the  effect  that  if  plaintiff  was  in  limit- 
ed financial  circumstances  and  the  makers  of  the  note  were  solvent,  and 
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suit  was  not  begun  until  seven  years  after  the  note  became  due,  the  lav/ 
would  presume  that  the  note  had  been  paid.  This  instruction  is  bad,  for 
the  reason  the  statute  fixes  the  time  as  to  when,  as  a  matter  of  law,  a 
promissory  note  is  presumed  to  be  paid,  at  ten  years,  and  the  evidence 
discloses  it  had  only  been  a  little  .over  six  years  from  the  execution  of  the 
note  until  suit  was  brought."  It  was  wholly  immaterial  whether  ap- 
pellant was  financially  responsible  during  the  period  of  time  mentioned 
in  the  question  or  not,  or  what  reason  appellee  may  have  had  for  not  at- 
tempting to  collect  the  note  at  an  earlier  date. 

Two  other  alleged  errors  in  the  rulings  of  the  Court  on  the  admission 
of  evidence  are  mentioned  in  appellant's  brief,  but  as  no  reference  is  made 
to  the  pages  of  the  abstract  where  such  rulings  appear  ,we  are  unable  to 
consider  them. 
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The  Court  refused  one  instruction  offered  by  appellant.  This  inform- 
ed the  jury  that  in  determining  what  facts  are  proven  in  the  case  they 
should  carefully  consider  all  the  evidence  before  them  together  with  all 
the  circumstances  of  the  transaction  in  question.  The  instruction  is  open 
to  the  criticism  that  it  does  not  limit  the  circumstances  which  the  jury 
were  to  consider  to  those  shown  by  the  evidence.  We  do  not  think  the 
instructions  given  on  behalf  of  appellee  are  subject  to  the  objections 
made  to  them. 

One  of  the  points  made  by  appellant  in  his  motion  for  a  new  trial  is 
that  he  was  taken  by  suprise  by  the  testimony  of  appellee  because  it  is 
claimed  it  differed  in  several  respects  from  the  testimony  he  gave  on  a 
former  trial  of  this  case,  and  that  appellant  did  not  have  time  to  have  the 
testimony  pf  appellee  on  the  former  trial  written  up  by  the  reporter  to 
be  used  for  impeachment  purposes  on  this  trial.  If  this  testimony  had 
been  written  up  by  the  reporter,  his  transcript  thereof  could  in  no  way 
have  been  competent  evidence  for  any  purpose.  Appellant  knew  what 
appellee  had  testified  to  on  the  former  trial  and  it  was  a  matter  wholly 
within  the  option  of  appellant  whetJier  in  his  judgment  as  a  proper  pre- 
paration for  this  trial  he  should 

(Page  6) 

have  had  the  evidence  of  the  former 
trial  transcribed  by  the  reporter  for  his  convenience  as  a  memorandum  in 
propounding  impeaching  questions  in  case  any  of  the  witnesses  should 
change  their  testimony,  and  we  know  of  no  rule  of  law  requiring  the 
granting  of  a  new  trial  for  this  purpose. 

There  being  no  reversible  error  in  the  record,  the  judgment  is  affirm- 
ed. 
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GENERAL  No.  6438.     OCTOBER  TERM,  A.  D^915.     AGENDA  No.  69, 


J.  C.  GRAFF  anc^  JOHN  SCHULTZ, 
under  the  firm  name  of 
J.  C.  GRAFF  &  COMPANY, 

\  Defendants  in  Err 

GEORGE  MOENCH,  V' 

\  Plaintiff  i 


Writ  of  Error 

to  Circuit  Court 

of 

Schuyler  County. 


ELDREDGE,  P.  J. 

Plaintiff  in  error  appeals  from  a  judgement  for  §3726.09  rendered 
against  him  in  an  action  of  assumpsit  brought  by  defendants  in  error  to 
recover  a  balance  alleged  to  be  due  on  account  of  some  deals  transacted 
by  the  former  on  the  Board  of  Trade  in  Chicago  and  also  a  few  items  of 
merchandise  actually  sold  and  delivered  to  the  former  by  the  latter  in  the 
usual  course  of  business  amounting  to  $25.95. 

The  case  is  before  us  for  the  second  time,  the  opinion  on  the  former 
appeal  being  reported  in  181  111.  App.  127.  While  several  additional  wit- 
nesses were  heard  on  the  last  trial,  the  facts,  in  so  far  as  they  pertain  to 
the  real  issue  as  to  whether  the  deals  in  question  were  gambling  contracts 
are  substantially 
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the  same  as  they  appeared  in  the  record  on  the  first  ap- 
peal, and  after  a  further  careful  consideration  thereof  we  adhere  to  our 
former  opinion  that  the  deals  in  question  were  gambling  transactions  for 
which  no  recovery  can  be  had  under  the  laws  of  this  state,  and  that  the 
verdict  of  the  jury  is  clearly  and  manifestly  contrary  to  the  weight  of  the 
evidence. 

There  is  no  dispute,  however,  that  plaintiff  in  error  purchased  from 
defendants  in  error  in  the  usual  course  of  trade  for  his  own  small  quanti- 
ties of  bran,  corn  and  other  articles  to  the  amount  of  $25.  95  for  which  he 
has  not  paid.  At  the  close  of  the  evidence  on  the  trial,  plaintiff  in  error 
offered  an  instruction  directing  the  jury  to  return  a  verdict  against  him 
for  said  amount,  which  the  Court  refused.  This  instruction  should  have 
been  given. 

The  judgement  is  reversed  and  cause  remanded. 
(Page  2) 
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GENERAL  No.  6439.     OCTOBER  TERM,  A.  D.  J915.     AGENDA  No.  16 


D.  M.  TUCKER, 


Appellee, 


CHARLES  WARNER  and  ELIZABETH 


WARNER, 


ELDREDGE,  P.  J. 


Appellants. 


Appeal  from 
County  Court 
Champaign 
County. 


This  is  an  action  of  assumpsit  brought  by  appellee  against  appellants 
to  recover  wages  for  several  months  labor  on  appellants'  farm  in  Miss- 
issippi. Appellee  is  a  cousin  of  appellant  Elizabeth  Warner,  and  the  ev- 
idence on  his  behalf  tends  to  show  that  he  agreed  to  work  on  the  farm 
owned  by  appellants  in  Mississippi  for  $25.00  per  month,  together  with 
his  board  and  lodging  and  that  he  was  also  to  receive  one-half  of  all  that 
was  raised  on  the  plantation  after  deducting  his  wages  and  other  expens- 
es. The  evidence  for  appellants  tends  to  show  that  appellee  agreed  to 
work  for  the  entire  year  of  1913;  that  he  was  to  be  furnished  his  board, 
to  receive  $300  for  the  year's  wages  and  in  the  event  that  the  net  pro- 
ceeds of  the  crop  exceeded 
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$600.00  he  was  to  receive  one  half  of  the  same. 
Appellee  worked  for  appellants  about  five  and  a  half  months,  when  he 
quit,  and  this  suit  is  to  recover  the  balance  of  his  wages  due  up  to  that 
time. 

A  jury  was  waived  and  the  case  was  tried  before,  the  Court,  who, 
found  the  issues  joined  in  favor  of  appellee  and  assessed  his  damages  at 
$117.50,  on  which  finding  judgement  was  rendered.  The  issue  before 
the  trial  Court  was  wholly  one  of  fact  as  to  what  were  the  terms  of  the 
contract.  The  evidence  on  this  question  was  conflicting  and  we  can 
find  no  reason  from  the  record  for  disturbing  the  finding  of  the  trial  Court. 

The  judgement  is  therefore  affirmed. 
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GENERAL  No.  6443.     OCTOBER  TERM  A.  D.  19]/.     AGENDA  No   19  ^'     / 

C.  W.  JONES,  for  the  use  of  "  -'-••<- s^C-<-  T 

REBECCA  STEVENS, 

\  A        ,1  /      Appeal  from 

>;  Appellees.        i\ 

/[       Circuit  Court 
vs.\  /  f 

AETNA  INSURANCE  (^MPANY,  ^  Moultrie  County. 

Appellant. 

\ 

ELDREDGE,  P.  J. 

Rebecca  Stevens  recovered  a  judgment  in  the  Circuit  Court  of  Moul- 
trie County  against  C.  W.  Jones,  on  April  1st  1914,  for  the  sum  of  $275 
and  subsequently  instituted  this  suit,  which  is  a  garnishment  proceeding 
in  the  name  of  C.  W.  Jones  for  her  use  against  the  appellant,  Aetna  In- 
fcurance  Company.  Eight  interrogatories  were  filed  which  were  answered 
by  appellant.  The  answer  to  the  second  interrogatory  stated  that  appell- 
ant did  not  at  or  after  the  time  of  the  service  of  process  upon  it  have, 
and  has  not  now  in  its  possession,  custody  or  charge  any  goods,  chattels, 
moneys,  choses  in  action,  credits  or  effects  of  the  said  C.  W.  Jones.  The 
answer  to  the  third  interrogatory  stated  that  appellant  was  not  at  the 
time  of  such  service  and  is  not  now  in  any  manner  indebted  to 
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the  said  C. 
W.  Jones.     The  sixth  interrogatory  was  as  follows: 

"Sixth:     Have  you  ever  adjusted  or  paid  said  loss?" 
To  this  appellant  made  the  following  answer: 

"For  answer  to  the  sixth  of  said  interrogatories  the  defend- 
ant says  that  it  has  never  adjusted  or  paid  said  loss  and  states 
that  It  has  at  all  times  denied  liability  under  the  said  policy  be- 
cause the  said  policy  on  or  about  the  17th  day  of  March,  A.  D. 
1914,  became  and  has  ever  since  remained  and  continued  to  be 
void  and  of  no  effect  whatever." 

In  answer  to  the  seventh  interrogatory  appellant  stated  that  it  did 
not  carry  any  insurance  on  said  property  at  the  time  of  the  fire  as  stated 
in  its  answer  to  said  sixth  interrogatory. 

In  answer  to  the  eighth  interrogatory  appellant  stated  that  said 
loss  had  not  been  adjusted  and  that  it  denies  any  liability  whatever  to 
any  person  whomsoever  under  the  said  policy  of  insurance. 

On  June  26,  1913,  Claude  S.  Wheeler,  who  conducted  a  general  store 
in  Kirksville,  Moultrie  County,  took  out  a  policy  of  insurance  for  $1800 
v/ith  appellant  company  for  the  term  of  one  year  on  the  stock  and  fix- 
tures of  a  general  store.  On  December  27,  1913,  Wheeler  sold  the  stock 
and  fixtures  covered  by  the  policy  to  said  Jones  by  a  bill  of  sale  and 
assigned  the 
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policy  to  the  latter  January  5,  1914,  by  a  written  assignment 
which  v/as  approved  by  the  agent  of  appellant,  K  C.   Parks.     On   the 
30th  day  of  March,   1914,  the  store  building  and  the  stock  and  fixtures 
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were  destroyed  by  fire.  At  the  time  of  the  sale  of  the  stock  and  fixtures 
to  Jones  on  December  27,  1913,  he  executed  a  cjiattel  mortgage  on  the 
same  to  Wheeler  to  secure  the  payment  of  a  note  for  $600  as  part  of  the 
purchase  price  thereof..  On  March  17,  1914,  Jones  executed  a  second 
chattel  mortgage  for  $500  to  Wheeler,  which  the  evidence  tends  to  show 
was  a  renewal  of  the  first  mortgage,  the  difference  in  the  amount  bsmg 
explained  by  an  agreement  that  Jones  would  give  Wheeler  a  credit  for 
$100  worth  of  groceries.  The  first  mortgage  was  not  released  at  the  time, 
but  remained  on  the  property  for  some  time  thereafter.  On  a  trial  be- 
fore a  jury  in  the  court  belov.-,  appellee  recovered  a  judgment  for  the  sum 
of  $287.94. 

The  policy  contains  a  provision  that  as  part  of  the  consideration  for 
which  it  was  issued  and  lUie  basis  upon  which  the  rate  of  premium  was 
fixed,  the  assured  covenants  and  agrees  to  keep  a  set  of  books  showing  a 
complete  record  of  business  transacted,  including  the  purchases  and  sales 
both  for  cash,  credit  and  exchange,  together  with  a  last  detailed  inventory 
of     stock      shall     have     been     taken     within     twelve     months     prior 
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to  the  date  of  the  happening  of  any  loss;  and  further  to  keep  such  books 
and  inventory  securely  locked  in  a  fire  proof  safe  at  night  and  at  all  times 
when  the  store  is  not  actually  open  for  business  and  incases  of  loss  to  pro- 
duce said  books  and  inventory,  and  in  the  event  of  a  failure  to  produce 
the  same  the  policy  to  become  null  and  void.  The  policy  also  contains  a  pro- 
vision that  it  shall  become  void  if  the  assured  has  concealed  or  misrep- 
resented any  material  fact  concerning  the  subject  thereof;  or  if  the  in- 
terest of  the  insured  be  not  truly  stated  therein:  or  in  case  of  any  fraud  or 
false  swearing  by  the  insured  touching  any  matter  relating  to  the  in- 
surance whether  before  or  after  a  loss;  or  if  the  subject  of  insurance  be 
or  become  encumbered  by  a  chattel  mortgage. 

Two  defenses  were  relied  upon  by  appellant,  first,  that  the  policy 
became  void  by  reason  of  the  placing  of  the  chattel  mortgages  on  the 
property  insured;  second,  because  Jones  did  not  keep  such  a  set  of  books 
as  is  provided  for  in  the  policy  and  that  a  part  of  such  as  he  did  keep 
were  not  placed  in  the  safe,  and  also  that  no  inventory  had  been  made 
and  kept  in  the  safe. 

To  meet  these  contentions  appellee  claims  that  by  the  answer  to  the 
sixth  interrogatory  appellant  has  waived  all  defenses 
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to  the  policy  ex- 
cept that  it  became  void  by  reason  of  the  execution  of  the  second  chattel 
mortgage  on  March  17,  1914,  and  is  estopped  from  now  assigning  any 
other  reason  to  avoid  the  same;  that  the  proof  shows  that  the  agent 
knew  what  books  appellee  kept  and  that  he  did  not  keep  them  in  the 
safe;  also  that  he  knew  of  both  the  chattel  mortgages;  that  his  know- 
ledge of  these  facts  was  the  knowledge  of  the  company  and  as  he  made 


no  objection  thereto  and  did  not  cause  the  policy  to  be  cancelled,  ap- 
pellant by  reason  thereof  must  be  deemed  to  have  waived  the  violations 
of  the  iron  safe  and  chattel  mortgage  clauses. 

The  position  of  appellee  that  the  answer  to  the  sixth  interrogatory 
precludes  the  consideration  of  any  defense  to  the  policy  except  as  to  that 
pertaining  to  the  execution  of  the  second  chattel  mortgage  cannot  be 
sustained.  This  interrogatory  could  and  should  have  been  answered  by 
either  yes  or  no,  and  we  do  not  think  that  because  the  second  chattel  mort- 
gage was  made  on  the  17th  day  of  March,  1914,  that  it  must  necessarily  be 
presumed  that  appellant  intended  to  refer  to  it  as  the  only  reason  why 
the  policy  became  void.  The  mortgage  itself  is  not  mentioned  in  the 
answer,  and  the  date  mentioned  is  described  as  "on  or  about"  the  17th 
day  of  March,  1914.  The  statute  provides  that  there  shall  be  no  formal 
pleadings  in  garnishment  cases  and  it  has  been 
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repeatedly  held  that  the 
c>uestion  at  issue  in  such  cases  is  whether  the  garnishee  is  indebted  to  or 
has  any  property  of  the  debtor  in  his  possession  at  the  time  the  answer 
is  filed.  Wheeler  v.  Chicago  Title  &  Trust  Co.,  217  111.  135;  Schwab  v. 
Gingerick,  13  111.  698;  I.  C.  R.  R.  Co.  v.  Coff,  48  111.  402;  McCoy  v.  Will-i 
iams,  6  111.  589;  Bodie  v.  Tudor  Boiler  Mfg.  Co.,  51  111.  App.  304.  We 
think  the  answers  to  the  interrogatories  and  appellee's  traverse  there- 
to fairly  present  this  issue. 

The  iron  safe  clause,  as  it  is  commonly  called,  in  insurance  policies 
has  been  held  to  be  reasonable  and  valid  provision  in  a  policy  against 
fire,  (Niagara  Fire  Insurance  Co.  v.  Forehand,  169  111.  626,)  as  has  also 
a  condition  against  encumbrances,  such  as  chattel  mortgages,  (Crikc- 
lair  V.  Citizens  Ins.  Co.,  168  111.  309.)  It  has  also  been  repeatedly  held 
that  conditions  of  insurance  policies  made  for  the  benefit  of  the  insurer 
may  be  waived  expressly  or  impliedly  by  the  insurer  or  its  duly  author- 
ized agent.  Phoenix  Ins.  Co.  v.  Grove,  215  111.  299;  Niagara  Insurance 
Go.  V.  Brown,  123  111.  356;  Retail  Merchants  Fire  Ins.  Co.  v.  Cox,  138  111. 
App.  14;  Hollstram  v.  Forest  City  Insurance  Co.,  168  111.  App.  214. 

The  rule  is  also  well  established  that  notice  to  an 
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agent  while  acting 
within  the  scope  of  his  authority  and  in  reference  to  a  matter  over 
which  his  authority  extends,  is  notice  to  the  principal.  This  rule  is 
based  upon  a  presumption  that  the  agent  will  transmit  his  knowledge 
to  the  principal  for  the  reason  that  the  law  will  presume  that  he  will 
perform  his  duty  to  disclose  to  his  principal  all  knowledge  which  he  rnay 
possess  and  which  may  be  necessary  for  his  principal's  guidance  and  pro- 
tection. There  is,  however,  an  exception  to  this  rule  which  is  as  well  es- 
tablished as  the  rule  itself,  and  that  is  that  where  the  facts  show  colli- 
sion between  the  agent  and  the  one  with  whom  he  is  dealing,  to  defraud 
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the  principal,  or  where  the  facts  and  circumstances  are  such  as  to  raise 
a  clear  presumption  that  the  agent  will  not  perform  this  duty.  The  rule 
charging  the  principal  with  his  agent's  knowledge  is  established  for  the 
protection  of  those  who  deal  with  the  agent  in  good  faith.  The  rule  will 
not  prevail  where  it  is  certainly  or  reasonably  to  be  expected  that  the 
agent  will  not  perform  this  duty,  and  in  such  case  the  principle  will  not 
be  affected  by  the  agent's  knowledge  though  it  was  received  by  the  agent 
in  the  course  of  the  agency.  Cowan  v.  Gurran,  216  111.  598;  Merchants 
National  Bank  v.  Nichols  &  Co.,  223  111.  41;  Rockford  Insurance  Go.  v^ 
Nelson,  65  III.  415;  Booker  v.  Booker,  208  111.  529;  Seaverns  v.  Presbyter- 
ian Hospital,  173  111.  414; 
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31  Cyc  1573,  1595,  1596. 
The  contention  of  appellee  that  appellant  has  waived  the  condition  in 
the  policy  in  regard  to  the  chattel  mortgage  on  the  ground  of  the  agent's 
knowledge  thereof,  is  largely  based  upon  the  testimony  of  Wheeler.  He 
testified  that  after  Jones  had  executed  the  chattel  mortgage  to  him,  but 
before  the  policy  had  been  assigned  to  Jones,  he  had  a  conversation  with 
the  agent  Parks  in  which  he  informed  Parks  that  Jones  had  executed  the 
chattel  mortgage.  His  testimony  on  direct  examination  as  to  what  was 
said  at  that  time  is  substantially  as  follows:  "He  (Parks)  told  me  it  was 
best  not  to  have  mentioned  the  mortgage  at  all,  to  let  the  policy  go 
straight  and  not  say  anything  about  the  mortgage.  There  was  a  $600 
mortgage  on  it,  he  said  the  best  thing  to  do  was  not  to  say  anything  about 
it,  that  the  policy  forbid  it.  He  told  me  not  to  say  anything  about  the 
$600  mortgage,  but  to  let  it  go.  He  told  me  I  would  get  my  money  all 
right  if  they  had  a  fire  that  way.  eH  said  he  had  had  experience  a)^.d 
knew.  He  said  this  with  the  mortgage  on  there.  He  said  it  would  remain 
in  force.  I  told  him  the  mortgage  was  there.  He  said  the  policy  would 
be  good  if  I  left  it  off."  On  cross  examination  the  substance  of  his  testi- 
mony in  this  regard  is:  "After  this  first  chattel  mortgage  was  executed 
T  had  a  talk  with  Mr.  Parks.    He  told  me  that 
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if  I  executed  the  chattel 
mortgage  and  showed  it  on  the  policy,  that  the  policy  would  be  void.  He 
told  me  not  to  show  it  on  the  policy.  I  had  assigned  the  policy  to  Mr. 
Jones  at  that  time.  I  told  Mr.  Jones  that  the  chattel  mortgage  would 
make  this  policy  void."  In  regard  to  the  second  chattel  mortgage  Wheeler 
testified  in  substance:  "I  told  Mr.  Parks  the  day  I  got  the  second  mort- 
gage, the  chattel  mortgage  fixed  up,  what  I  was  going  to  town  for.  About 
all  I  know  he  said  that  was  the  thing  to  do.  I  told  him  I  was  going  to  get 
a  new  mortgage,  I  didn't  know  what  the  amount  was  going  to  be,  but  I 
was  going  to  get  a  new  mortgage.  After  I  got  this  second  mortgage  of 
$500  fixed  up  and  recorded,  I  had  a  talk  with  Mr.  Parks.  I  told  him  I  got 
the  mortgage  of  $500  and  $100  worth  of  groceries.    I  told  him  the  mort- 
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gage  was  on  the  stock  of  goods.  He  said  it  was  all  right,  only  I  ought  to 
have  got  $200.  I  had  no  further  conversation  after  that  time  and  before 
the  fire  with  reference  to  the  policy  with  Mr.  Parks.  I  never  told  Jones 
nothing  about  the  second  conversation  about  the  second  chattel  mort- 
gage." 

Jones  testified  in  regard  to  the  chattel  mortgage  as  follows:  "I  think 
I  had  a  talk  with  Parks  about  this  chattel  mortgage  right  after  I  went 
down  there.  I  never  knew  the  policy  was  void  if  there  was  a  chattel  mort- 
gage on  it  until  Mr.  Wheeler 
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said  that  here.  I  don't  know  whether  Parks 
told  Wheeler  that  or  not.  I  was  at  Parks  office  one  day  and  he  was  giving 
me  some  advice.  I  think  we  had  a  talk  about  the  chattel  mortgage.  I 
don't  remember  what  he  said  about  the  mortgage.  I  know  it  was  men- 
tioned." 

The  agent  Parks  was  called  as  a  witness  by  both  parties.  He  does 
not  deny  the  conversation  with  Wheeler  in  regard  to  the  first  mortgage, 
but  does  deny  any  knowledge  of  the  execution  of  the  second  mortgage 
and  that  he  ever  talked  with  Jones  about  it.  Reasonable  minds  cannot 
differ  as  to  the  only  conclusion  that  can  be  drawn  form  this  evidence,  and 
that  is  that  the  agent  collusively  and  fraudulently  agreed  with  Wheeler 
and  Jones  to  suppress  all  notice  of  these  chattel  mortgages  from  coming 
to  the  knowledge  of  appellant.  This  is  further  borne  out  by  the  fact  that 
Parks  never  even  notified  appellant  that  the  policy  had  been  assigned  to 
Jones.  Under  the  facts  and  circumstances  it  was  reasonably  certain  that 
Parks  would  not  disclose  the  facts  in  regard  to  the  chattel  mortgages  and 
his  knowledge  thereof  cannot  be  imputed  to  appellant. 

The  only  books  of  account  that  were  kept  by  Jones  appears  to  be 
what  is  called  the  "McCaskey  system".    Just  what 
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this  system  is  does  not 
appear  in  the  evidence  with  any  degree  of  certainty,  but  whatever  it  was, 
it  sufficiently  appears  that  it  was  in  no  sense  "a  set  of  books  showing  a 
complete  record  of  business  transacted,  including  all  purchases  and  sales, 
both  for  credit  and  exchange,  together  with  the  last  detailed  inventory 
of  stock."  The  evidence  shows  that  generally  the  McCaskey  system  was 
placed  in  the  safe  at  night,  but  on  the  night  of  the  fire  it  had  not  been 
put  in  the  safe  and  was  destroyed,  and  the  proof  is  also  that  if  there 
ever  had  been  an  inventory  it  was  not  in  the  safe  at  the  time  of  the  fire. 
The  evidence  further  shows  that  the  invoices  for  goods  purchased  were 
never  kept  in  the  safe,  but  were  hung  on  a  hook  on  the  wall  of  the  store. 

The  post  office  was  located  in  this  store  building  and  Wheeler  was  the 
post  mcister,  which  position  he  continued  to  hold  after  he  sold  the  stock 
of  goods  to  Jones.  The  position  of  appellee  that  appellant  waived  the 
condition  imposed  by  the  iron  safe  clause  is  founded  upon  the  facts  that 
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Parks  went  into  the  store  several  times  a  day  to  get  his  mail,  occasionally 
sat  down  and  loafed  there  and  on  one  occasion  at  night  held  a  lamp 
while  appellee  placed  the  McCaskey  system  in  the  safe.  On  this  question 
most  of  the  proof  seems  also  to  come  from  the  witness  Wheeler  who 
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testified  that  as  post  master  he  was  in  the  store  and  knew  the  value  of 
the  goods  owned  by  Jones  when  they  were  destroyed  by  the  fire;  that  his 
duties  as  post  master  did  not  keep  him  very  busy  and  that  he  frequently 
waited  on  customers  for  Jones.  He  testified  that  he  was  present  when 
Parks  held  the  lamp  so  Jones  could  see  to  put  the  McCaskey  system  in 
the  safe;  that  the  invoices  were  hanging  on  a  hook  on  the  wall  at  times 
when  Parks  was  in  the  store.  He  was  asked  by  counsel  for  appellee  li 
he  knew  how  Jones  kept  his  accounts.  In  answer  to  that  question  he 
said,  "I  don't  know  how  Mr.  Jones  kept  his  accounts.  I  know  how  I  kept 
them."  After  he  made  this  statement  he  was  asked  the  following  ques- 
tion: "What  do  you  know  about  whether  the  agent  was  familiar — Mr. 
Parks  was  familiar  with  the  way  accounts  were  kept  in  the  store?"  He 
answered  "I  am  positive  he  knew."  An  objection  was  made  to  the  ques- 
tion and  overruled.  Thus  this  witness,  who  had  much  greater  facilities 
for  knowing  how  Jones  kept  his  books  than  Parks  had,  was  apparently 
willing  to  testify  that  while  he  himself  did  not  know  in  what  manner 
Jones  kept  his  books,  yet  he  was  positive  that  Parks  knew.  The  latter 
question  was  incompetent  and  the  objection  thereto  should  have  been  sus- 
tained and  the  answer  excluded.  Later  in  his  testimony  Wheeler  volun- 
teered the  information  "He  (Parks)  came  over  to  get 
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his  mail  three  or  four  times 
a  day  and  he  has  been  loafing  at  the  store  long  enough,  he  ought  to 
know  how  it  was  kept."  While  this  voluntary  statement  on  m.otion  of 
appellant  was  excluded,  it  tends  to  show  the  bias  of  the  witness. 

Jones  procured  Wheeler  to  help  him  make  out  his  proofs  of  loss.  In 
these  proofs  of  loss,  which  were  sworn  to  by  Jones,  is  this  statement, 
"That  the  property  insured  and  lost  was  owned  by  me  absolutely  and 
that  there  were  at  time  of  loss  no  liens  or  mortgages  upon  the  same 
except  as  follows:  One  chattel  note  in  sum  of  $600  in  favor  of  Claude  S. 
Wheeler,  given  as  a  part  of  the  said  purchase  price  of  said  stock  and  fix- 
tures, that  the  same  was  due  one  year  from  date  thereof  and  that  the 
said  chattel  note  has  since  been  paid  in  full."  All  the  above  statements 
except  the  one  alleging  that  Jones  was  the  owner  of  the  goods,  are  ad- 
mittedly false. 

The  witness  Jones  was  asked  to  state  whether  or  not  Parks  knew 
where  the  invoices  of  bills  payable  were  kept  in  the  store.  An  objection 
to  the  question  was  overruled  and  he  answered,  "Yes,  he  could  not  help 
but  know  it,  he  was  right  there."  On  motion  this  answer  was  stricken 
out  and  the  following  question  was  asked  him,  "You  may  state  if  he  did 
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know."     To  which  he  answered  "He  did".     The  answer  was  but  the  con- 
clusion of 
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the  witness  and  was  an  answer  to  a  question  which  called  for 
nothing  but  a  conclusion.  Appellee  had  a  right  to  ask  the  witness 
concerning  any  facts  which  might  tend  to  show  knowledge  on  the  part 
of  the  agent  as  to  the  manner  in  which  the  accounts  and  invoices  were 
kept,  but  whether  the  agent  did  have  such  knowledge  so  as  to  charge  his 
principal  with  the  same  was  one  of  the  points  in  issue  and  was  an  ultimate 
question  of  fact  to  be  determined  by  the  jury.  What  has  been  stated  m 
this  opinion  disposes  of  the  questions  raised  in  regard  to  the  giving  and 
tef using  of  instructions. 

The  judgment  is  reversed  with  the  following  findings  of  facts  to 
be  embraced  by  the  Clerk  in  the  record  of  the  judgment  of  this  court. 
The  Court  finds  the  following  facts:  (1)  that  appellee  Jones  violated 
a  i)rovision  of  the  policy  of  insurance  by  executing  two  chattel  mort- 
gages on  the  property  insured;  (2)  that  the  knowledge  of  the  execu- 
tion of  said  chattel  mortgages  was  kept  from  the  knowledge  of  the 
appellant  by  the  collusion  and  fraud  of  appellee  and  the  agent  of  ap- 
pellant; (3)  that  the  agent  of  appellant  did  not  communicate  his 
knowledge  of  the  said  violations  of  the  policy  to  appellant  and  the  facts 
and  circumstances  show  with  reasonable  certainty  that  he  never  intended 
to  do  so;     (4)     that  the  knowledge  of  the  agent  of  said 
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violations  of  the 
said  policy  of  insurance  by  the  execution  of  said  chattel  mortgages  by 
appellee  Jones,  was  not  the  knowledge  of  appellant. 
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GENERAL  No.  6450.     OCTOBER  TERM,  A.  ly  1915.     AGENDA  No.  25 


Appeal  from 
J      Circuit  Court 
of  Macon 
County. 


NELLIE  CASH, 

ARTHUR  W.  CASH, 

\ 

ELDREDGE,  P.  J. 

Appellee  filed  a  bill  for  separate  maintenance  against  her  husband, 
Arthur  W.  Cash.  There  was  a  decree  for  complainant  whereby  she  was 
awarded  an  allowance  of  $75  per  month  and  a  solicitors'  fee  of  $100. 

Without  detailing  the  facts  shown  by  the  record,  the  competent  evi- 
dence admitted  fully  sustains  the  finding  of  the  Chancellor  on  the  merits. 
The  amount  allowed  for  alimony  under  the  facts  is  not  excessive,  nor  was 
there  any  rev.ersible  error  in  the  rulings  of  the  Court  in  the  admission 
and  exclusion  of  evidence.  One  point  is  made  that  as  appellant  offered 
to  permit  his  wife  to  return  and  live  with  him,  which  she  refused  to  do, 
the  bill  should  have  been  dismissed  for  want  of  equity. 
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The  off"er  fto  receive 
appellee  back  as  his  wife  was  coupled  with  so  many  conditions,  restric- 
tions and  limitations  that  no  self  respecting  woman  could  comply  there- 
with, and  appellee  was  not  compelled  to  accept  it. 

The  Court  allowed  $100  as  solicitors'  fees  to  the  solicitors  for  ap- 
pellee and  it  is  contended  that  as  the  record  shows  that  the  Chancellor 
heard  no  evidence  in  support  of  the  allowance  of  solicitors'  fees  the  de- 
cree is  erroneous  in  this  respect.  This  would  be  true  if  it  was  a  fact. 
Metheney  v.  Bohn,  164  111.  495.  Hosto  v.  Hosto,  183,  111.  App,  463.  Gash 
V.  Cash,  180  111.  App.  31.  But  appellee  has  filed  in  this  court  an  amended 
transcript  of  the  certificate  of  evidence  which  shows  that  the  Chancellor 
heard  the  evidence  of  several  witnesses  in  regard  to  the  question  of  the 
amount  of  reasonable  solicitors'  fees  for  the  solicitors  of  complainant, 
and  the  amount  found  by  the  Chancellor  is  not  excessive.  The  decree 
orders  that  the  allowance  of  the  alimony  and  solicitors  fees  be  declared 
a  lien  on  certain  real  estate  of  defendant.  This  was  proper.  Leafgreen 
V.  Leafgreen,  127  111.  App.  184. 

The  decree,  however,  is  erroneous  in  two  minor  respects.  It  makes 
the  allowance  for  alimony  and  solicitors'  fees  also  a  lien  upon  the  house- 
hold furniture.     A  court  of  chancery  has  no  power 
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to  make  a  decree  for 
alimony  and  solicitors'  fees  a  lien  on  personal  property.  Hunier  v.  Hunt- 
er, 121  111.  App.  380.     Harris  v.  Harris,  109.  App.  148.     Yelton  v.  Hand- 


ley,  28  111.  App.  640.  The  decree  also  finds  that  $100  is  a  reasonable  fee 
for  the  solicitors  of  complainant  for  their  services  in  this  proceeding  and 
orders  that  appellant  pay  to  the  Clerk  of  the  court  for  the  use  of  ap- 
pellee's solicitors,  the  sum  of  $100.  The  allowance  of  this  fee  should 
have  been  made  to  appellee,  the  complainant,  and  not  to  the  solicitors 
themselves.  The  decree  should  have  required  the  money  to  be  paid  to 
her  or  to  the  Clerk  for  her  use.     Anderson  v.  Steger,  173  111.  112. 

The  decree  is  affirmed  in  all  respects  except  as  to  the  errors  men- 
tioned, in  which  regard  it  is  reversed  at  appellant's  costs  with  directions 
to  enter  a  decree  in  conformity  with  the  views  herein  expressed. 
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GENERAL  No.  6453.     OCTOBER  TERM,  A.  D.  1915, 


THE  CITY  OF  LINCOLN, 

Appellee,  jT      Appeal  from 

Circuit  Court 

of  Logan 
THE  St.  LOUIS,  SPRINGFIELD  &  PEORJA  ^^^^^  , 

RAILWAY  COMPANY,  AppQ^ant. 

ELDREDGE,  P.  J. 

The  City  of  Lincoln  instituted  this  suit  against  appellant  before  a  Jus- 
tice of  the  Peace  to  recover  a  penalty  for  obstructing  a  public  street  in 
said  city  b>'  constructing  and  maintaining  a  fence  therein.  On  appeal  to 
the  Circuit  Court,  a  jury  was  waived,  the  Court  found  the  issues  in  favor 
of  the  City,  fixed  the  fine  at  $10  and  entered  judgigment  accordingly. 

Paris  street  was  embraced  in  the  original  town  as  originally  laid  out 
and  dedicated  in  1853,  was  30  feet  wide  and  e.xtended  along  the  south  and 
southwest  sides  of  Blocks  26  and  27  of  the  original  town,  now  City  of  Lin- 
coln. The  evidence  shows  that  for  a  numijer  of  years  prior  to  1S76  a  fence 
had  been  built  and  maintained  on  the  south  side  of  the  street  30  feet 
south  of  the  south  line  of  Block     26.     This     fence     marked     the    south 
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boundary  line  of  Paris  Street.  Paris  Street  was  a  bordering  street  and 
the  land  south  thereof  has  never  been  platted  or  subdivided.  In  1863  F. 
D.  Elliott  became  the  owner  of  the  land  adjoining  Paris  Street  on  the 
south,  and  in  1873  Henry  F.  Elliott  acquired  an  undivided  one-half  interest 
therein.  The  Elliotts  owned  and  operated  a  flour  mill  on  Block  27,  which 
lies  between  Decatur  and  Paris  Streets  along  the  right  of  way  of  the 
Chicago  &  Alton  Railroad,  and  north  of  Paris  Street.  About  the  year 
1876  the  Elliotts  moved  the  fence  then  located  along  the  south  side  of 
Paris  Street,  south  20  feet,  thus  making  Paris  Street  50  feet  wide  instead 
of  30.  The  latter  fence  existed  in  that  location  for  many  years  until  it 
rotted  down.  The  evidence  for  appellee  tends  to  show  that  the  public 
used  this  20  foot  strip  as  a  part  of  Paris  Street,  that  the  city  treated  Paris 
Street  from  that  time  on  as  being  50  feet  wide  and  kept  it  in  repair  foi 

\  public  travel  the  same  as  the  other  streets  in  the  City.  After  the  fence 
rotted  down  the  evidence  does  not  show  that  any  other  fence  was  ever 
erected  in  place  thereof,  but  that  the  land  south  of  the  line  of  the  fence 
was  open  and  unimproved.  In  1906  George  M.  Mattis  acquired  title  to 
the  land  south  of  Paris  Street,  which  was  subsequently  conveyed  to  ap- 

ipellant.     After  appellant  acquired  title  thereto,  it  requested 
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the  City  of 
Lincoln  to  build  a  cross  walk  over  the  west  end  of  Paris  Street  for  the  use 
of  the  public  in  going  to  appellant's  station.     This  was  done  and  a  walk 
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constructed  across  Paris  Street  for  the  length  of  50  feet.     In  August,  1914, 

appellants  erected  a  fence  along  the  original  30  foot  line  and  this  is  the 

obstruction  which  is  the  basis  of  this  suit.     The  evidence  for  appellee  tends 

to  show  that  for  thirty-eight  years  the  20  foot  strip  set  out  by  the  Elliotts 

had  been  used  by  the  public  and  controlled  by  the  city  as  a  part  of  Paris 

Street,  but  appellant  introduced  evidence  which  it  claims  shows  that  the 

original  intention  of  the  Elliotts  was  simply  to  widen  Paris  Street  for 

their  own  convenience  and  that  of  their  customers  in  going  to  and  from 

their  mill  and  that  there  never  was  any  intention  of  dedicating  this  20 

foot  strip  as  a  part  of  the  street.     The  fact  that  the  Elliotts  might  have 

thought  it  would  be  more  convenient  and  profitable  to  them  to  have  this 

street  50  feet  wide  would  not  necessarily  imply  that  they  did  not  intend 

to  dedicate  the  20  foot  strip  as  a  part  of  the  street.     The  facts  strongly 

support  the  theory  that  they  did  so  intend  to  dedicate  this  strip.     They 

removed  the  fence  from  the  boundary  of  the  street  and  erected  it  20  feet 

south  thereof  and  this  fence  was  so  main- 
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tained  for  many  years  until  it 

rotted  away.     The  City  took  control  over  this  strip  as  part  of  the  street 
with  their  acquiescence  and  consent  so  far  as  the  records  shows,  and  the 

public  have  used  it  ever  since  as  a  part  of  the  street.     The  evidence  is 

sufficient  to  sustain  the  finding  of  the  Court,  that  the  City  has  acquired  a 

right  to  use  this  strip  for  street  purposes  by  the  use  thereof  for  more 

than  fifteen  years  under  Sec.  1,  Chap.  121  R.  S,.  Village  of  Peotone  v.  I. 

C.  R.  R.  Co.,  244  111.  101,  and  cases  cited. 

The  judgement  of  the  Circuit  Court  is  affirmed. 
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GENERAL  No.  6459.     OCTOBER  TERM,  A.  D.  1*5.     AGENDA  No.  34 


ELIZABETH  KACKLEY, 


Appellee 


\  vs. 


CENTRAL  ILLLNOrg  TRACTION  CO. 

Appell 


ELDREDGE,  P.  J. 


V, 


/ 


/ 


APR.^ 


Appeal  from 
Circuit  Court 
of  Edgar 
County 


Appellee  recoveted  a  judgment  against  appellant  for  $1,000  in  an  ac- 
tion on  the  case  for  personal  injuries  received  as  a  result  of  a  collision  be- 
tween a  street  car  operated  by  appellant  and  a  public  taxi  cab  in  which 
she  was  riding. 

The  original  declaration  consisted  of  three  counts,  the  first  of  which 
ciiarges  appellant  through  its  servants,  with  general  negligence  in  the 
operation  and  management  of  said  car  while  she  was  riding  in  a  taxi  cab 
and  in  the  exercise  of  due  care  for  her  own  safety  and  while  the  chauffeur 
of  the  taxi  cab  was  operating  the  same  with  due  care  and  diligence;  the 
second  charges  appellant  with  negligence    in     failing     to    give    warning 
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of  the  approach  of  its  car  and  with  failing  to  have  the  car  under  its  con- 
trol so  as  to  prevent  collisions  with  travellers  upon  the  street;  and  the 
third,  in  failing  to  give  warning  of  the  approach  of  its  car  by  ringing  the 
bell;  in  failing  to  have  said  car  in  such  repair  and  contition  that  it  could 
be  controlled  so  as  to  avoid  collisions;  by  carelessly  managing  said  car;  and 
by  driving  it  at  a  high  rate  of  speed. 

A  demurrer  was  sustained  to  the  second  and  third  counts  on  the 
ground  that  they  did  not  allege  that  the  driver  of  the  taxi  cab  was  in  the 
exercise  of  due  care  and  diligence.  Thereupon  the  plaintiff  amended  the 
second  and  third  counts  by  inserting  therein  the  allegation,  as  averred 
in  the  first  count,  that  the  driver  of  the  taxi  cab  was  at  the  time  operat- 
ing the  same  with  due  care  and  diligence.  ,-, 

Till,  Tiamhuw  Lhj,^^  the  22d  day  of  February,  1914, 
gether  with  Anna  Trine,  with  whom  she  was  visiting  in  the  City  of  Paris, 
and  Mrs.  Hiatt,  went  from  the  Trine  residence  to  the  residence  of  one 
Mrs.  Sally  Wetzell,  in  a  public  taxi  cab.  Paul  Hicks  was  the  chauffeur  of 
the  taxi  cab,  but  had  no  chauffe^^s  license  as  reauired  by  Sesction  269-M, 
Chapter  121,  Hurd's  R.  S.,  1911.^  The' taxi  cab 'used  was  a  Ford  with  an 
enclosed  body;  ^ 
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the'  rear  seat  and  two  small  seats  ifacing  the  rear 

v/ere  enclosed  in  one  compartment  and  were  shut  off  from  the  froWseat 

occupied  by  the  chauffeur.     The  front  seat  was  not  enclosed  either  on 

the  sides  or  on  the  front.     The  cab  approached  the  Wetzell  residence  from 
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the  south  and  stopped  in  front  thereof,  lieaded  south,  on  the  left  hand 
side  of  the  street  at  the  v/est  curb  Hue,  in  violation  of  Section  5  of  a 
certain  oi'dinance  of  the  City  of  Paris  which  provides  as  follows:  ';No 
vehicle  shall  stop  with  the  left  side  to  the  curb  on  any  street."  Ap'^dlff^ 
left  the  taxi  cab,  went  into  the  Wetzell  residence,  and  got  a  little  girl, 
Dorothy  Smock,  whom  she  was  to  take  back  with  her  to  Bloomington, 
Indiana.  The  other  ladies  remained  in  the  taxi  cab  while  appellee  went 
into  the  Wetzell  residence  for  the  little  girl.  She  brought  out  with  her 
also  some  baggage  which  the  chauffeur  Hicks  put  on  the  front  seat  of  the 
taxi;  she  and  theHttJ^^gii^l^then  got  into  the  cab  with  the  other  ladies. 


The  tracks  of  af>p|ilhinf  a  street  car  line  run  along  the  center  of  the  street, 
which  is  30  feet  wide  between  the  curbing,  and  the  space  between  either 
rail  and  the  curbing  is  about  12  1-2  feet.  After  Hicks  placed  the  baggage 
on  the  front  seat  he  started^^thej^otor,  got  in  the  cab  and  backed  south- 
east on  to  the  tracks  of  a$pollant.     He  was  backing 
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the  car  so  that  he 
could  turn  it  south  and  go  back  in  the  direction  from  which  he  came. 
As  the  rear  wheels  of  the  car  reached  the  track  it  was  struck  by  the  - 
street  car  which  was  going  north.  The  cab  was  demolished  and  a^onoof^' 
was  thrown  some  distance  and  injuredTjWhen  the  cab  first  commenced 
to  back  towards  -the  tracks  the  street  car  was  between  30  and  40  feet 
distance,  though  bXth  appellee  and  Hicks  testify  that  they  did  not  see 
any  street  car  approaching.  After  the  accident  Hicks  told  several  wit- 
nesses tbat  the  reason  "be  backed  clear  over  on  to  the  tracks  was  "that  his 
reverse  stuck."  There  was  snow  on  the  ground  and  the  rails  of  the  track 
were  wet  and  slippery.  Appellee  testified  that  she  knew  the  cab  had 
stopped  on  the  wrong  side  6f  the  street,  but  gave  it  no  thought  and  paid 
no  attention  to  it;  also  that  \vlien  she  returned  to  the  cab  with  the  little 
girl  she  and  her  companions  allbecame  engaged  in  conversation  and  paid 
no  attention  to  and  did  not  attempt  to  ascertain  whether  a  street  car 
was  coming  or  whether  the  cab  was  backing  or  going  forward. 

There  was  no  evidence  tending  ^o  show  that  the  street  car  was  out 
ot  repair  or  that  it  was  out  of  control  of  the  motorman.  The  evidence 
shows  that  a  car  could  be  seen  from  th«  point  where  the  taxi  cab  stood 
before  the  accident  for  a  \ 
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distance  south  \of  between  five  and  seven 
blocks.  No  ordinance  was  introduced  showings,  that  the  speed  of  street 
cars  was  limited  within  the  city.  The  evidence  ita  regard  to  the  speed  of 
the  car  is  conflicting.  The  witness  Boatmen  testified  that  he  was  stand- 
ing inside  the  front  door  of  his  father's  residence,  wjiich  was  the  second 
house  north  of  the  Wetzell  residence,  and  that  he  firsts  saw  the  street  car 
when  it  was  about  40  feet  from  the  point  of  collision  and  at  that  time 
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he  jiidged  it  was  going  between  18  and  20  miles  an  hour.  The  witness 
Brown  testified  on  behalf  of  the  plaintiff  that  he  was  walking  along  the 
middle  of  the  street  car  tracks  between  150  and  200  feet  south  of  Edgar 
Street,  which  street  the  evidence  shows  was  312  feet  south  of  the  point 
of  collision:  that  he  observed  the  car  as  it  passed  him  and  he  judged  at 
that  time  it  was  running  between  23  and  25  miles  an  hour.  The  great 
weight  of  the  evidence  shows  that  the  car  stopped  at  Edgar  Street  and 
discharged  two  passengers  before  it  proceeded  north  and  came  into  col- 
lision with  the  cab.  The  evidence  introduced  by  appellant  tended  to  show 
that  the  speed  of  the  car  was  about  10  miles  per  hour. 

It  is  first  insisted  that  as  the  first  count  of  the  declaration  and  the 
second  and  third  amended  counts  each  aver  that  the  chauffeur  of  the  taxi 
cab  was  in  the  exercise  of  due 
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care,  the  plaintih'  was  Lound  to  prove  that  fact 
;  before  she  could  recover.     This  position  cannot  be  sustained  as  it  was  un- 
^  \  necessary  to  aver  due  care  on  the  part  of  the  chauffeur.     His  negligence 
cannot  be  imputed  to  appellee.     Flynn  v.  Chicago  City  Ry.  Co.,  250  III.  460, 
'    and  cases  cited.     The  allegation  of  due  care  on  the  part  of  the  chauffeur 
^   ■    is  mere   surplusage.     Dunham  v.  Black   Diamond  Coa!  Co.,  239  111.  457; 
Illinois  Steel  Co.  v.  Schymanowski,  162  111.  447.     It  was  held  in  Barnes  v. 
Northern  Trust  Co.,  169  111.  112:     "Surplusage  comprehends  whatever  may 
I  be  stricken  from  the  record  without  destroying  the  right  of  action,  or  the 
I  charge,  on  the  one  hand,  or  the  defense  on  the  other.     ■'     '•'     *     *     * 
:  Where  unnecessary  allegations  are  made  in  the  declamation,  which  are 
j  foreign  and  irrelevant  to  the  cause,  they  will  be  rejected  as  surplusage, 
\  and  need  not  be  proved."     So  far  as  the  plaintiff's  right  of  action  was 
concerned  this  allegation  was  immaterial  and  therefore  need  not  have 
been  proven.     Postal  Telegraph  Cable  Co.  v.  Likes,  225  111.  249;   E.  St. 
Louis  C.  Ry.  Co.  v.  Altgen,  210  III.  213;  L.  S.  &  M.  S.  Ry.  Co.  v.  Hundt, 
140  ill.  525.     Counsel  for  appellant  have  cited  the  case  of  Wabash  West- 
ern Ry.  Co.  V.  Friedman,  146  111.  583,  as  holding  a  contrary  view.     On  an 
examination  of  this  case  it  will  be  found  that  there  is  no  conflict  betv/een 
the  rule  announced  therein  and 
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the  cases  above  mentioned.  In  the 
Friedman  case  the  action  was  based  upon  the  violation  of  a  duty  imposed 
by  a  contract  of  carriage  between  plaintiff  and  the  defendant  railroad 
company,  and  the  principle  of  law  announced  was  that  when  one  sues  in 
an  action  ex  delicto  to  recover  damages  for  the  violation  of  a  duty  im- 
posed by  a  contract  between  the  parties  and  the  terms  of  the  contract 
from  which  the  duty  arises  are  alleged  specifically  and  in  detail  the  proof 
must  correspond  with  the  terms  so  alleged  or  there  will  be  a  variance  be- 
tween the  allegations  and  the  proofs.    'The  liability  in  the  case  at  bar 
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does  not  arise  Vrom  the  violation  of  a  tluty  imposed  by  any  contract  be- 
tween the  parties. 

It  is  next  urgWl  that  appellee  was  guilty  of  contributory  neghgence 
in  riding  in  a  taxi  cajj  driven  by  a  chauffeur  who  had  not  procured  a  license 
in  accordance  with  th'e  laws  of  the  State  and  in  knowingly  permitting  him 
to  drive  and  stop  said  car  on  the  wrong  side  of  the  street  contrary  to  the 
ordinances  of  the  City.  It  has  been  definitely  settled  in  this  State  by  the 
decision  of  Flynn  v.  Chicago  City  Railway  Co.,  250  111.  460,  that  negligence 
of  the  driver  of  a  vehicle  with  whom  the  injured  person  is  riding  and  who 
is  not  the  agent  or  servant  of  such  person  will  not  be  imputed  to  such  in- 
jured person,  but  such  injured 
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person  is  always  responsible  for  his  own 
negligence  and  if  his  negligence  contributed  to  the  injury  he  cannot  re- 
cover. And  it  is  undoubtedly  no  less  the  duty  of  the  passenger  where  he 
has  an  opportunity  to  do  so,  than  of  the  driver,  to  learn  of  the  danger 
and  avoid  it  if  possible,  but  this  rule  cannot  apply  to  cases  where  the  pass- 
enger is  seated  away  from  the  driver  or  is  separated  from  him  by  an  en- 
closure and  is  without  opportunity  to  discover  danger  and  inform  him  of 
it.  Flynn  v.  Chicago  City  Ry.  Co.,  supra;  Brickell  v.  N.  Y.  C.  &  H.  R .  R .  R . 
Co.,  120  N.  Y.  290;  L.  S.  &  M.  S.  Ry.  Co.  vs.  Boyts,  16  Ind.  App.  G40.  In 
the  latter  case  which  is  cited  in  the  Flynn  case,  supra,  it  was  held:  "And 
the  same  rule  would  not  apply  where  the  guest  was  riding  inside  a  closed 
carriage,  without  opportunity  to  discover  danger  and  inform  the  I'river  of 
it,  that  would  apply  where  the  guest  was  seated  at  the  driver's  side  and 
had  the  same  opportunity  with  the  driver  to  discover  and  avoid  danger." 
Appellee  was  in  the  enclosed  taxi  cab,  had  no  means  of  conununication 
with  the  chauffeur,  and  did  not  know  of  his  intention  to  back  upon  the 
tracks  and  thereby  place  her  in  danger  of  tollision  with  the  ai)proaching 
car.  \ 

The  fact  that  the  chauffeur  did  not  havei  a  license  could  have  no  bear- 
ing upon  nor  affect  the  acts  of  negligence,  if \ 
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ny,  of  appellant  in  the  op- 
eration of  its  car.  Cros'sen  v.  C.  &  J.  El.  Ry.  C^,  1.58  111.  App.  42;  Latham 
V.  C.  C.  C.  *  St.  L.  Ry.  Co.,  164  111.  559.  ^ 

I  The  chauffeur  Hicks  testified  on  djxect  examination  that  he  went  to 
his  home  at  one  o'clock  on  the  day^-bf  the  accident,  and  on  returning  at 
two  o'clock  to  his  place  of  work  he  rode  on  this  street  car  on  v/hich  were 
the  same  motorman  and  conductor  who  were  in  charge  of  the  car  at  the 
time  of  the  accident;  that  in  his  opinion,  the  conductor  on  this  occasion 
was  under  the  influence  of  liquor  and^was  talking  and  joking  with  a  color- 
ed girl  on  the  car.  On  cross  examinati^  he  testified  that  the  conductor 
was  not  drunk,  but  was  slightly  intoxicat^,  that  he  just  had  enough  to 
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I    have  a  good  time. 
r*^hich  was  overruled 


,t.  made/a  motion  to  exclude  this  testimony, 


Thefa^was  no  testimony  tending  to  shov/  that  the 
conductor  was  intoxicated  or  drunfc^t  the  time  of  the  accident,  which  oc- 
cured  between  half  past  three  and  four  V<^ock,  an  hour  and  a  half  or  two 
hours  laterj  The-gadenc^  in  this  case,in  reteard  to  the  auestioa-  as  .to 
whether  appellant  was  guilty  of  any  liegligence  in  the  operation  of  the 
car  is  exceedingly  meagre  andXhis  te^imony  without  some  proof  that  the 
conductor  was  in  a  like  conditio:^, aV'  the  time  of  the  accident  was  incom- 
petent as  being  too  remote  and     A 
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wa\liable  to  have  a  very  prejudicial 
effect  upon  the  jury. 

For  the  error  indicatepf  the  judgement  is^versed  and  cause  remand- 
ed. 
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GENERAL  No.  6464.      OCTOBER  TERM,  a/  D.  1915.      AGENDA  No.  37. 


A.  C.  RICE,  Administrator  of  the  Estate  of 
LLEWELLYN    DAVIES,    Deceased,    Ap- 


RICHARD  DAVIES,  Et  Al,  Appellants, 
pelleee. 


Appeal  from 
County  Court  of 
Morgan  County. 


ELDREDGE,  P.  J. 

Appellee  was  appointed  administrator  of  the  estate  of  Llewellyn  Da- 
vies,  December  6,  1912.  On  January  26,  1915,  he  filed  a  petition  for 
leave  to  sell  real  estate  to  pay  debts.  At  the  March  Term,  1915,  of  said 
court,  a  decree  was  entered  directing  him  to  sell  certain  real  estate  for 
the  payment  of  debts.  At  the  April  Term,  1915,  appellants  filed  a  pe- 
tition in  the  nature  of  a  bill  of  review  praying  that  said  decree  be  set 
I  aside  for  the  following  reasons:  (1)  the  petition  does  not  give  an  es- 
timate of  the  amount  of  just  claims  to  be  presented  as  required  by  law; 
(2)  it  fails  to  state  the  nature  and  extent  of  all  liens  upon  said  real 
estate  and  fails  to  make  certain  claimants  parties  defendant;  (3)  that  the 
decree  fails  to  find  as  a  necessary  jurisdictional  fact  what  amount  of  just 
claims  are  yet  to  be  presented;  (4)  that 
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the  petition  is  not  properly  veri- 
fied; (5)  that  said  petition  and  decree  are  based  upon  letters  of  ad- 
ministration issued  without  authority  of  law;  (6)  that  there  was  a  con- 
Ftructive  fraud  in  the  appointment  of  the  administrator.  The  court  re- 
fused to  set  aside  the  decree  and  dismissed  appellants'  petition. 
j  Section  100,   Chapter  3,   R.  S.    (Administration  Act)    provides  that 

(   the  petition  shall  set  forth,  among  other  things,  the  amount  of  claims 
\  allowed  and  an  estimate  of  the  amount  of  just  claims  to  be  presented, 

and  it  is  urged  that  as  this  petition  of  the  administrator  did  not  set  out 
an  estimate  of  the  amount  of  just  claims  to  be  presented,  it  is  totally 
defective.     Letters  of  administration  were  granted  December  6,  1912. 
The  petition  for  the  sale  of  real  estate  was  not  filed  until  January  26, 
1 1915.     More  than  one  year  having  elapsed  after  the  letters  of  admin- 
^listration  had  been  issued  all  claims  not  filed  at  the  date  of  the  filing  of 
Ithe  petition  were  barred.     Therens  v.  Therens,  267  111.  592.     No  other 
claims  could  have  been    presented  thereafter  and  under  these  circum- 
^~^  stances  it  was  unnecessary  to  make  such  an  averment  in  the  petition,  as 
ithe  law  does  not  require  a  useless  act. 

j         The  next  objection  is  that  the  petition  fails  to  make  certain  persons, 
<:^   who  were  joint  claimants  in  a  claim  which  had  not  been  allowed,  parties 
J  defendant.     The  statute  does  not  require 
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that  persons  who  have  filed  claims 

against  an  estate  shall  be  made  parties  to  a  petition  of  this  character. 

What  we  have  already  said  disposes  of  the  third  contention  that  the 

decree  fails  to  find  as  a  jurisdictional  fact  the  amovmt  of  just  claims  to 

be  presented. 

A  £?eneral  statement  is  made  that  the  petition  is  not  properly  veri- 
fied. In  what  manner  it  is  defective  is  not  stated  in  appellants'  brief  and 
as  the  verification  nowhere  appears  in  the  abstract,  this  question  cannot 
be  here  considered. 

Appellee  Rice  was  appointed  administrator  of  the  estate  upon  the 
application  of  the  children  of  the  deceased  J.  W.  Daives  and  E.  M.  Davies. 
He  had  no  interest  in  the  estate  except  as  administrator  thereof.  Ap- 
pellants claim  to  be  children  of  a  former  wife  of  the  deceased,  and  reside 
in  the  County  of  Montgomery,  Wales,  Great  Britain.  They  allege  in 
their  petition  to  set  aside  the  decree  that  their  mother  was  living  at 
the  time  of  his  subsequent  marriage  with  the  mother  of  J.  W.  Davies 
and  E.  M.  Davies;  that  the  last  marriage  was  therefore  void  and  J.  W. 
Davies  and  E.  M.  Davies  are  illegitimate  children  of  the  deceased  having 
no  interest  in  his  estate;  that  appellants,  their  mother  having  died,  are 
the  only  lawful  heirs  of  deceased;  that  letters  of  administration  granted 
to  appellee  are  illegal  and  void,  because  they 
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were  granted  upon  the  peti- 
tion of  J.  W.  Davies  and  E.  M.  Davies;  that  the  petition  for  the  appoint- 
ment of  the  administrator  wholly  failed  and  omitted  to  state  that  ap- 
pellants were  the  only  lawful  heirs  of  the  deceased,  and  the  letters  of 
:  administration  therefore  procured  by  fraud. 
j  The  deceased  had  lived  many  years  in  Morgan  County,  Illinois,  and 
iJ.  W.  Davies  and  E.  M.  Davies  were  born,  and  have  ever  since  lived,  in 
jthis  country  and  the  petition  fails  to  state  that  they  had  any  knowledge 
;'  whatever  of  their  father's  alleged  former  marriage  or  the  existence  of 
^  :  appellants.  So  far  as  the  petition  of  appelants  and  the  record  in  this 
j  case  show,  the  appointment  of  appellee  as  administrator  was  made  in 
the  utmost  good  faith.  There  is  no  basis  in  the  petition  whatever  for 
I  the  claim  that  any  actual  fraud  was  practiced  in  the  procuring  of  the  ap- 
Jpointment  of  appellee  as  administrator.  Appellants  being  non  residents, 
j>|  neither  of  one  of  them  had  the  right  to  act  as  administrator  nor  to  nom- 
inate an  administrator.  In  Re  Estate  of  WcWhiriei*,  235  111.  607.  If 
it  should  prove  to  be  a  fact  that  appellants  are  the  lawful  heirs  of  the 
deceased  then  the  only  eff'ect  thereof  would  be  that  it  might  be  proper 
to  appoint  the  public  administrator  as  administrator  of  the  estate.  At 
the  present  time  the  letters 
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of  administration  granted  to  appellee  are 
conclusive  of  his  authority  until  set  aside  or  annulled  by  a  direct  pro- 
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ceeding  for  that  purpose.  The  proceeding  to  sell  real* estate  to  pay  debts 
is  collateral  to  that  for  the  appointment  of  an  administrator.  Thomas 
V.  Waters,  122  111.  App.  434.  The  fact  that  an  administrator  may  not 
have  been  lawfully  appointed  does  not  have  the  effect  of  abating  the 
proceedings  to  sell  real  estate  for  the  payment  of  debts,  and  even  if  an 
administrator  is  removed  after  a  petition  has  been  filed  to  sell  real  estate 
to  pay  debts  the  proceeding  is  only  delayed  until  a  properly  qualiried  ad- 
ministrator shall  be  appointed  to  proceed.     Steele  v.  Steele,  89  III.  51. 

Appellants  were  made  parties  to  the  petition  to  sell  the  real  estate 
and  being  non  residents  were  duly  served  by  publication  and  the  mailing 
of  notices  in  conformity  with  the  statute.  They  did  not  appear  on  the 
hearing  of  the  petition  and  were  defaulted.  They  aver  in  their  petition 
that  appellee  knew  that  they  had  attorneys  in  this  country  who  were 
prosecuting  their  claim  to  establish  heirship  in  a  proceeding  in  the  Circuit 
Court  and  that  he  should  have  notified  said  attorneys  of  the  pendency 
of  this  petition.  Appellee  did  everything  the  law  required  him  to  do  in 
procuring  service  on  the  appellants,  it  was  not  necessary  for  him  to  serve 
a  summons  on  appellants'  attorneys  or 
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otherwise  notify  them  of  the 
proceedings  in  the  Probate  Court. 

It  is  further  objected  that  the  decree  is  bad  because  it  finds  that  the 
deceased  died  "having  claim  or  title  to  the  premises  sought  to  be  sold", 
and  did  not  find  the  actual  title  to  the  lands  he  died  seized  of.     The  de- 
cree follows  the  language  of  the  statute  in  this  respect  and  is  suft'icient. 
I  It  appears  that  the  deceased  left  a  large  estate  in  i-eal  estate  and  that 

j  a  small  portion  thereof  must  be  sold  to  pay  the  debts  and  this  must  be 
!  done  whether  appellants  are  lawful  heir  or  whether  appellee  was  law- 
i  fully  appointed  administrator. 

We  find  no  reversible  error  in  the  record  and  the  order  of  the  County 
Court  is  therefore  affirmed. 
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GENERAL  No.  6^67.      OCTOBER  TERM,  A.  D/1915.      AGENDA  No. 


40. 


A.  T.  HOOPER,  Appellee, 


/ 


KASKASKIA   LIVE   STOCK   INSURAi^CE 
COMPANY,  Appellant. 


Appeal  from 

Circuit  Court 
Christian  County 


ELDREDGE,  P.  J. 

This  suit  was  brought  ^y  appellees  before  a  Justice  of  the  Peace  to 
recover  for  the  loss  of  two  horses  claimed  to  have  been  insured  by  ap- 
pellant. On  an  appeal  to  the  CircHit  Court  a  jury  was  waived  and  a 
trial  had  before  the  Court  upoiv^  stipulation  of  facts  and  oral  testimony. 
The  trial  Court  found  the  is^iies  joined  in  favor  of  appellee  and  rendered 
judgment  for  $200  againsx  appellant.    -  // 

On  December  5th^  .1914,  appellee  signed  an  application  addressed  to 
for  insurance  on  seven  of  his  horses.  He  paid  the  full  amount 
of  the  premium  to  sipjiellaftt^  agent  and  the  latter  sen:  the  application 
with  the  premium  to  aj»peH{Htt.  On  the  afternoon  of  Monday,  December 
7th,  the  policy  was  issued  and  mailed  to  apipollant'a  agent  at  Edinburg 
and  was  received  by  him  on 
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JOa'fd^  December  Sth.     On  Monday,  December  7th, 

ililiiiilluc  had  a  veterinary  surgeon  attend  some  of  his  horses  who  were 
at  that  time  sick,  though  it  daoc  not  appear  clearly  from  the  stipulation 
of  facts  whether  any  of  the  horses  which  were  sick  at  that  time  were 
included  in  the  application  or  policy.  It  dniM  appear,  however,  that  the 
veterinarian  did  examine,  the  two  horses  involved  in  this  suit.  Bird  and 
Cola,  and  claim^found  nothing  wrong  with  them,  but  on  the  next  day 
the  veterinarian  again  returned  and  treated  B;rd  and  Cola  for  corn  stalk 
disease.  On  Wednesday,  the  9th,  appoilac  had  two  veterinarians  who 
treated  Bird  and  Cola  at  that  time  for  corn  stalk  disease  and  about  noon 
on  that  day  the  horse  Bird  died  and  that  night  Cola  died.  The  applica- 
tion for  insurance  contained,  among  other  things,  the  following  question 
and  answer:  "22.  Do  you  agree  to  notify  this  company  at  once  in  case 
of  sickness  or  accident?  22.  (Answer)  Yes."  The  application  also  con- 
tain^^e  following  provisions:  "It  is  agreed  that  the  policy,  if  issued 
hereon,  shall  be  based  upon  the  foregoing  information,  and  answers  of 
the  applicants  herein  contained  as  they  are  written  in  this  application.  It 
is  agreed  that  this  application  shall  become  a  part  of  the  policy,  if  ac- 
cepted at  the  home  office  ,and  a  policy  issued  thereon.  *  *  *  j^.  jg  agreed 
that  the  policy  based  on  this  application  shall  not  be  in  force  until  it 
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has  been  paid  for  and  delivered  to  the  insured,  which  must  be  wb-'e  the       / 


animal  or  animals  it  is  intended  to  cover  are  in  perfect  health  and  condi- 
tion." V 

The  policy  contain?Camong  other  provisions,  the  following:  "3.  That 
in  the  event  of  such  animal  or  animal  sickness,  or  an  accident,  arising  from 
any  cause  vv^hatever,  it  shall  be  the  duty  of  the  insured  to  immediately 
procure  the  services  of  a  veterinarian  and  use  every  possible  means  to 
save  the  life  of  said  animal  or  animals.  NOTICE  OF  SICKNESS  OR  AC- 
CIDENT MUST  BE  GIVEN  TO  THE  HOME  OFFICE  AT  SHELBYVILLE. 
ILLINOIS,  DIRECT,  -AND  NOT  THROUGH  AGENTS,  which  notice  shall 
be  by  telegram  or  telephone,  and  confirmed  by  letter  within  twenty-four 
hours  thereafter.  The  failure  to  perform  any  of  the  requirements  above 
mentioned  as  embodied  in  this  paragraph,  if  death  should  insue,  shall 
_ release  this  company  from  any  and  all  liability  under  this  policy. 

"16.  That  it  is  agreed  that  this  policy  shall  not  be  in  force  until  it 
has  been  paid  for  and  delivered  to  the  insured;  THE  DELIVERY  MUST 
BE  WHILE  THE  ANIMAL  OR  ANIMALS  IT  IS  INTENDED  TO  COVER 
ARE  IN  PERFECT  HEALTH  AND  CONDITION."  ■  ,     ^, 

After  the  norse  Bird  died,  apptrttee  called  up  appollan^^,  agent  and 
notified  him  of  the  fact  that  this  horse  had  died  and  also  that  Cola  was 
very  sick  and  was  expected  to  die.     At  this  time 

the  agent  told  appolloc  v" 
that  he  had  received  the  policy.  On  December  10th  after  both  horses 
were,  deacL^the^ agent  for  some  unexplained  reason  delivered  the  pohcy  to 
I  apyolloe.  -AppBllcc  gave  no  notice  of  any  kind  to  appellant  company  of 
the  sickness  of  either  of  these  horses  and  the  latter  had  no  knowledge 
thereof  until  after  they  were  dead.  xVppftllant  refused  to  pay  for  the 
loss  and  returned  the  amount  of  the  premium  to  appellee,  \vhich  the  latter 
received  and  has  retained  and  has  made  no  offer  or  tender  of  the  same 
back  to  aripollnnt.        .    >.  A^l,^ 

It  «- urged  by  appellant;  first,  that  the  ppljcy  i^  void  on  the  ground 
of  the  falsity  of  certain  answers  made  by  aft^ioltec  in  the  application 
which  purport^o  show  that  he  stated  that  a  fcertain  horse  Maude  was  at 
the  time  of  the  application  "in  first  class  shape"  when,  as  a  matter  of 
fact,  this  horse  had  been  sick  for  some  time  prior  to  and  was  sick  at 
the  time  of  the  application;  also  that  ttpyollag;  fn  his  answers  to  other 
questions  in  substance  stated  that  none  of  the  horses  in  the  application 
had  been  sick  within  twelve  months;  second,  ^hat  the  facts  disclosed  by 
the  stipulation  and  tjie  oral  testimony  shoW^c^lusive  fraud  between  the 
agent  and  appellee;  'l;hird,  because  njjpett&e  '^never  notified  appellant  of 
the  sickness  of  these  horses  in  accordance  with  the  terms  of  the  applica- 
tion and  policy;  fourth,  because  there  never  had  been  a  delivery  of  the 
policy.         1 
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As  to  the  first  and  second  contentions  of  appellant  there  was  a  conflict 
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of  evidence  and  as  the  trial  Court  found  for  appellee  we  are  not  disposed 
— --/    to  find  contrary  thereto  though  the  evidence  strongly  supports  the  con- 
clusion of  collusive  fraud. 

A  provision  in  a  policy  of  live  stock  insurance  requiring  the  insured  to 
^  notify  the  company  without  delay  of  the  illness  of  the  animals  insured  has 
been  declared  to  be  a  reasonable  one.  Illinois  LivestocklnsuranceCo.v. 
been-<lecki#©44ebe-arTeBponstble one.  HIinots  Live  Siock  Insurance  Co.  v.- 
Johnston  v.  IM.  VV.  Livestock  Ins.  Co.,  107  Wis.  .337;  Swain  v.  SecuEtiy  Ins.. 
Co.,  165  Mass.  321.  The  application  expressly  stated  that  the  policy  if 
issued  thereon  should  be  based  upon  the  information  and  answers  con- 
tained therein.  Appellee  by  his  answer  to  the  22nd  question  in  the  ap- 
plication agreed  to  notify  the  Company  at  once  in  case  of  sickness  or 
accident.  Substantially  the  same  provision  is  in  the  policy.  Appellant 
received  no  notice  of  the  sickness  of  these  horses  until  after  they  were 
dead.  If  appellee  had  notified  appellant  when  these  horses  were  taken 
sick  undoubtedly  the  application  would  never  have  been  accepted  as  the 
policy  at  that  time  had  not  been  executed  by  appellant.  By  failure  to 
give  the  required  notice  appellant 

(Page  5) 

had  a  right  to  return  the  premium 
and  declare  the  policy  void  and  the  question  whether  there  was  a  lawful 
delivery  of  the  policy  by  the  agent  is  immaterial. 
The  judgment  is  reversed. 

(Page  6)  .  , 
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GENERAL  No.  6470.      OCTOBER  TERM,  A.  0.  1915.      AGENDA  No.  70. 


(EDWARD  B.   TAYLOR  and   WILLLVM 

\    TAYLOR,     Partners  -  Doing    Basine.ss 

-TAYLOR  BROTHERS,  Appetees^  L^. 

CHARLES  T.  FOLEY,  A^jpellant. 


\ 


Appeal  from 
Circuit  Court  of 
Vermilion. 
County 


e 


ELDREDGE,  P.  J.  'v^ -'"       / 

fhis-ie-^H  action  on  the  case/against  James  Berry  and  Charles  Foley,   ^-^^'■^-^-^■^'^ j 
for  fraud  and  deceit  in  wrongfully  and  fraudulently  procuring  apT>«Uees    pL^J^^^^^^^H'ii^ 
to  pay  three  drafts  drawn  on  them,  each  executed  by  Berry  and  payable 
to  the  order  of  Foley  for  the  payment  of  horses  purporting  to  have  been 

bought  by  said  Berry  from  Foley.     Th^eHrrstrTlraft^s  dated  July  23,  1912, 

for  the  tjmmyf~$t40. — The-seeondrs  dated  September  .30,  1912,  for  the 

^um  of  $390— and  purports  to  be  in  payment  for  two  horses.     And  the „ 

third  is  dated  November  25,  1912,  for  the  sum  of  $350  and  also  purports 

to  be  in  payment  for  two  horses.     The  drafts  are  charged  to  the  account  ~~" 

of  Taylor  Brothers,  Danville,  Illinois,  payable  through  the  Palmer  Natioiiai  -    —. 
Bank.     The  cause 
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he-issues  jeittetl  in  favor 
Foley  alone  appeals. 


to  the 
of  €$J 


-ff. 


ppolloes  and  assessed  their  damages 


-p,  .  was-submitted  to  the  CqiTrtr^r  trial  without  a  jury,  who 

is£ 

AT»p4llees  at  the  time  the  drafts  were  drawn  on  them  were  conduct- 


mg  a  sales  barn  in  Danville,  Illinois,  where  horses  and  mules  were  sold  on 
commission  by  them  as  commission  merchants  for  anybody  who  had  such 
stock  for  sale.  They  had  a  regular  charge  for  such  commission  of  $3  a 
head  and  50  cents  a  day  for  feed  while  tii,e  ,l)orses  were  kept  in  the  barn. 
Eei  ry  bought  horses  to  bo  sold  by  'hppclloes  m  this  way  undei-  an  arrange- 
ment with  them  that  he  could  buy  horses  anywhere  he  wanted  to,  using 
his  own  judgment,  and  ship  them  to  ftpp«lleas  at  Danville  where  the  latter 
would  put  them  in  their  sales  barn  and  sell  them  on  one  of  their  sales 
days;  that  Berry,  when  he  bought  the  horses,  could  draw  drafts  on  appol  " 
le«»  for  the  purchase  price  thereof  and  for  such  incidental  exjDenses  as 
would  occvr  in  buying  and  shipping  them.  The  evidence  showsT  that  aftej,- 
each  horse  so  bought  by  Berry  was  sold  by  appolloos,  a  feed  bill,  shoe  bill, 
freight  bills  and  commission  charges  on  the  sale,  were  charged  to  Berry 
on  appoUcGoybooks  and  deducted  from  the  sale  price,  and  that  Berry 
received  all  the  net  profits  on  the  sale,  if  any,  and  paid  all  the 
losses  on  the  sale,  if  any;  that  this  method  was  pursued 
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buyers  who  bought  horses  to  be  sold  at  appolleea'  barns;  that  public  sales 
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were  had  every  second  Friday. 

There  is  substantially  no  controversy  in  regard  to  the  facts.  Foley 
testified  that  he  lived  in  Paris,  Illinois,  and  had  been  for  many  years  in 
the  carriage  and  automobile  business;  that  he  was  acquainted  with  Beriy 
and  had  sold  him  some  horses  prior  to  the  time  in  controversy;  that  on 
July  23,  Berry  came  to  him  at  his  place  of  business  and  stated  that  he  de- 
sired to  buy  a  horse  from  a  dealer  whom  Taylor  Brothers  did  not  want 
him  to  buy  from;  that  Taylor  Brothers  would  not  honor  his  draft  for  the 
payment  of  the  horse  if  given  to  such  person  and  requested  appellant  to 
give  him  a  check  for  $140,  in  return  for  which  he  would  give  him  a  draft 
on  Taylor  Brothers  for  a  like  ainount.  Foley  gave  him  his  personal  check 
for  $140  and  Berry  executed  a  draft  on  Taylor  Brothers  for  a  like  amount, 
payable  to  the  order  of  Foley  on  which  was  written  "For  1  horse".  In 
regard  to  the  second  draft  for  $390,  Foley  testified  that  on  September 
30  of  the  same  year  Berry  came  to  him  again  at  his  place  of  business  and 
stated  that  he  wanted  to  buy  three  horses  from  the  same  dealer  that  he 
spoke  of  on  the  first  occasion,  that  Taylor  Brothers  v/ould  not  permit  him 
to  buy  from  that  dealer  and  again  requested  that  appellant  give  him  his 
check,  in  exchange 
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for  which  he  executed  the  second  draft  mentioned. 
In  this  transaction  appellant  gave  Berry  two  checks,  one  for  $330  and  one 
for  $55.50,  these  totaling  $385.50,  while  the  amount  of  the  draft  was  $390. 
In  explanation  of  this  variance  in  the  amounts  appellant  testified  that 
Berry  told  him  that  $330  was  to  pay  for  a  team  of  horses  and  that  a 
single  horse  was  to  cost  about  $50  or  $60  and  that  the  second  check  of  $55.- 
50  was  for  the  purchase  of  the  single  horse,  but  that  the  difference  be- 
tween $385.50  and  $390,  or  $4.50,  was  was  the  amount  of  a  repair  bill  that 
Berry  owed  him  for  repairing  his  buggy.  This  draft  for  $390  purports  to 
have  been  given  in  payment  for  two  horses.  He  further  testified  that  on 
November  25th  a  substantially  similar  transaction  with  Berry  took  place 
with  the  exception  that  he  exchanged  his  check  for  $350  for  the  draft 
on  Taylor  Brothers  for  a  like  amount,  which  also  purported  to  have  been 
given  for  the  payment  of  two  horses.  Foley  further  testified  in  sub- 
stance, "He  (Berry)  gave  me  an  excuse  on  each  of  these  three  occasions 
that  Taylor  Brothers  did  not  want  him  to  buy  horses  of  this  dealer,  and 
in  order  to  keep  them  from  knowing  where  he  was  buying  them,  he 
v/anted  me  to  let  him  have  my  check,  and  on  that  statement  I  took  these 
drafts  and  gave  him  the  three  checks  that  I  have  identified.  I  didn't  sell 
him  any  of  the  horses  mentioned  in  the  drafts."  The  evidence  shows  that 
Berry 
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did  not  purchase  any  horses  from  anybody  with  the  money  pro- 
cured from  Foley  in  exchange  for  these  drafts,  but  appropriated  it  to  his 
own  use. 


Cx 


Appellant  advances  two  contentions  why  the  judgment  should  be  re- 
versed. First,  that  the  evidence  shows  that  Berry  was  the  agent  of  ap- 
pellees for  the  purpose  of  buying  horses  for  them  and  that  he  had  authoi'- 
ity  to  execute  the  drafts  in  question;  and,  second,  that  the  evidence  does 
not  show  that  Foley  was  guilty  of  any  fraud  or  deceit.  We  do  not  think 
either  of  the  contentions  can  be  sustained.  Foley  testified  that  he  had 
prior  to  these  transactions  sold  Berry  horses  and  bought  horses  of  him. 
He  does  not  testify  that  he  ever  knew  of  Berry  ever  drawing  any  drafts 
upon  Taylor  Brothers  in  payment  for  any  horses  bought  from  him.  There 
is  nothing  in  the  evidence  which  tended  to  show  that  Foley  had  any 
knowledge  of  any  facts  that  could  lead  a  reasonable  man  to  presume  that 
Berry  was  acting  as  the  agent  for  appellees  in  the  purchase  of  horses  or 
that  as  such  agent  he  had  authority  to  pay  for  them  by  executing  such 
drafts.  According  to  his  own  testimony  these  drafts  were  executed  for 
the  very  object  of  deceiving  appellees  and  for  a  dishonest  purpose.  Even 
if  he  considered  Berry  as  an  agent  for  appellees,  Berry  had  told  hmi  that 
he  was  not  authorized,  but  in 
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fact  forbidden,  from  purchasing  horses 
from  the  dealers  from  whom  he  intended  to  buy  them,  and  with  this 
knowledge  appellant  assisted  him  in  violating  his  express  instructions  as 
such  agent,  if  he  was  an  agent.  The  transaction  between  Berry  and 
r'oley  was  at  least  a  constructive  fraud  upon  appellees.  It  is  a  fraud  in 
law  if  a  party  makes  representations  which  he  knows  to  be  false,  and 
injury  ensues,  although  the  motive  from  which  the  representations  pro- 
ceeded may  not  have  been  bad.  Nor  is  it  necessary  that  they  were  made 
with  a  design  or  intention  to  cause  injury  to  the  other  party.  Case  v. 
Ayers,  65  111.  142;  Nalte  v.  Reichelm,  96  111.  425. 

The  court  did  not  err  in  its  rulings  on  the  propositions  of  law  and  fact 
submitted. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
(Page  6) 
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GENERAL  No.  6471.     OCTOBER  TERM,  ^.  D.  1915.     AGENDA  No.  43. 


THE  PEOPLE  OF  THE  STATE  OF      / 
ILLINOIS,  i 

Defendant  in  E^ror, 

vs.  ^/ 

LYMAN  MOORE,  / 


Plaintiff^  Eri'or. 


Writ  of  Error 

to  County  Court 

of 

Christian  County 


ELDREDGE,  P.  J. 

This  writ  of  error  is  prosecuted  to  reverse  a  judgement  of  the  County 
Court  of  Christian  County  finding  plaintiff  in  error  guilty  upon  one  count 
of  an  indictment  for  selling  liquor  in  anti-saloon  territory  and  imposing  a 
fine  of  SlOO  and  costs. 

On  the  trial  the  Coui-t  permitted  to  be  introduced  in  evidence  over 

the  objection  of  the  plaintiff  in  error  a  written  notice  which,  after  the 

title  of  the  cause  was  as  follows: 

"To  Mr.  Lyman  T.  Moore,  President  of  Antler's  Society:  You  are 
hereby  notified  to  produce  on  the  trial  of  the  above  cause  in  the 
county  court  of  Christian  County  on  Monday  June  21st,  1915,  a 
certain  internal  revenue  special  tax  stamp  issued  to  the  Antlers 
Society,  L.  T.  Moore,  President,  as  retail  liquor  dealer  on  July  1st, 
1914,  and  date  of  payment  of  which  is  July  24th,  1914,  Number 

(Page  1) 
47429,  otherwise  the  plaintiff  will  appear  in  said  court  at  said 
trial  and  ask  for  a  peremptory  order  for  the  production  of  the 
same,  and  will  offer  secondary  evidence  of  the  same.  Harry  B. 
Hershey,  State's  Attornej'  in  and  for  said  Christian  County,  Ill- 
inois." On  the  back  thereof  was  the  following:  "Served  the 
within  notice  on  the  said  defendant,  Lyman  Moore,  this  17th  day 
of  June,  A.  D.  1915,  by  reading  and  delivering  a  true  and  correct 
copy  of  the  same  to  said  defendant.  E.  H.  Barnes,  Sheriff.  J. 
E.  Downs." 

The  Court  also. allowed  in  evidence  over  the  objection  of  the  plaintiff 
in  error  a  subpoena  duces  tecum,  served  upon  the  plaintiff  in  error,  to- 
gether with  a  certificate  of  service  thereon,  requiring  him  to  produce 
said  internal  revenue  special  tax  stamp  and  receipt  as  set  out  in  the  fore- 
going notice. 

Section  17  of  the  Act  providing  for  the  creatio.i  by  popular  vote  of 
anti-saloon  territory,  commanly  called  the  Local  Option  Act,  in  force 
July  1st,  1907,  provides  that  the  issuance  of  an  internal  Revenue  special 
tax  stamp  or  receipt  by  the  United  States  to  any  person  as  a  wholesale  or 
retail  dealer  in  liquors  or  in  malt  liquors  at  any  place  within  the  territory 
which  at  the  time  of  the  issuance  thereof  is  anti-saloon  territory  shall  be 
prima  facie  evidence  of  the  sale  of  intoxicating  liquor  by  such  person 
within  such  territory  where  such  stamp  or  receipt  is  posted 
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and  at  the 
time  charged  in  any  suit  or  prosecution  under  the  act  within  the  life  of 
such  stamp  or  receipt.  While  this  stamp  tax  was  issued  to  "The  Antlers 
Society,  L.  T.  Moore,  President,"  the  theory  of  the  prosecution  was  that 
the  Antlers  Society  was  a  myth  and  only  existed  in  the  person  of  the 
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plaintiff  in  error  and  that  the  tax  stamp  was  prima  facie  evidence  of 
plaintiff  in  error's  guilt,  and  it  is  only  upon  that  theory  that  the  tax- 
stamp  itself  or  a  certified  copy  thereof  could  have  been  offered  in  evidence 
as  a  fact  tending  to  show  prima  facie  evidence  of  the  violation  of  the  Act 
on  the  part  of  plaintiff  in  error. 

Section  10  of  Article  2  of  the  Constitution  provides  that  no  person 
shall  be  compelled  in  any  criminal  case  to  give  evidence  against  himself. 
A  witness  is  not  bound  to  answer  any  question  which  might  expose  him 
to  any  penalty  or  have  a  tendancy  to  acuse  him  of  any  crime  of  which 
will  be  a  link  in  a  chain  of  evidence  to  convict  him  of  a  criminal  offense, 
and  whenever  a  witness  is  excused  from  giving  testimony  upon  such 
grounds  he  cannot  be  compelled  to  produce  books  or  papers  which  will 
have  the  same  effect.  Lamson  v.  Boyden,  160  111.  613.  Manning  v.  Mer- 
cantile Securities  Co.,  242  III.  584.  The  service  of  the  notice  and  subpoena 
upon  plaintiff  in  error  to  produce  this  stamp  tax  was  a  violation  of  his 
constitutional  rights  and  the  introduction 
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in  evidence  of  the  notice  and 
subpoena  before  the  jury  was  an  attempt  to  prove  that  he  was  possessed 
of  such  a  stamp  by  evidence  that  was  wholly  incompetent  under  any  rules 
of  evidence. 

The  Court  also  over  the  objection  of  plaintiff  in  error,  permitted  the 
official  court  reporter  to  testify  that  she  reported  the  testimony  in  the 
case  of  People  v.  Josh  Bird  in  the  County  Court,  that  plaintiff  was  a  wit- 
ness in  that  case  and  that  the  following  question  was  asked  of  him:  Q — 
For  whom,  if  anybody,  was  he  working?"  To  which  he  answered.  "Well, 
he  was  working  for  me  I  suppose."  There  was  no  preliminary  proof  to 
show  how  in  any  manner  the  question  and  answer  could  have  been  com- 
petent, relevant  or  material  to  any  issue  in  this  case. 

For  the  errors  indicated  the  judgement  of  the  County  Court  is  re- 
versed and  the  cause  remanded. 
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GENERAL  No.  6488.     OCTOBER  TERM,  A.  D.  1915    AGENDA  No.  52 


CARL  HINTON, 


RUDOLPH  MUHLMAN, 


Appellee, 


Appellant/ 


/ 


ELDREDGE,  P.  J. 
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ppeal  from 
^'   Circuit  Court 
Champaigti 
County. 


Appellee  recovered  a  judgment  against  appellant  for  $1750  damages 
in  an  action  for  assault  and  battery,  to  reverse  which  appellant  prosecu- 
tes this  appeal. 

The  declaration  consists  of  three  counts  and  the  first  alleges  that  on 
February  27,  1814,  appellant  assaulted  appellee  with  force  and  arms  and 
with  a  certain  pitch  fork  struck  him  upon  the  back  of  the  head,  where- 
by he  was  greatly  and  permanently  injured  and  did  necessarily  lay  out 
large  sums  of  money,  to  wit,  $500  in  and  endeavoring  to  be  healed  of  his 
wounds,  etc;  the  second  charges  that  appellant  on  said  day  with  force 
and  arms  made  an  assault  upon  appellee  and  then  and  there  beat,  bruis- 
ed, wounded  and  ill  treated  him  and  other  wrongs  to  him 
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then  and  there 
did  against  the  peace  of  the  people,  etc;  the  third,  after  alleging  that 
appellant  struck  plaintiff  on  the  back  of  the  head  with  a  heavy  club  or 
implement  commonly  known  as  a  pitchfork,  avers  that  plaintiff  was  im- 
mediately thereby  rendered  sick,  etc.,  and  partially  blinded  by  the  blood 
from  said  wound  and  incapable  of  muscular  co-ordination  and  while  in 
such  condition  appellant  procured  a  shot  gun,  pointed  it  at  appellee  and 
with  a  loud  voice  and  menacing  tone  informed  appellee  that  he  would 
shoot  and  kill  him  and  did  fire  off  said  gun  once  in  the  direction  of  ap- 
pellee and  was  then  and  there  attempting  to  shoot  appellee  when  by- 
standers interfered  and  restrained  him  from  further  firing  off  said  gun, 
by  means  whereof  appellee  sustained  an  injury  to  his  head  and  his  men- 
tal and  nervous  system  and  became  and  was  greatly  shocked  and  pros- 
trated, etc.,  and  that  he  laid  out  divers  sums  of  money  amounting  to,  to- 
wit,  $500  in  attempting  to  be  healed,  etc. 

Appellant  filed  four  pleas;  (1)  the  general  issue;  (2)  self  defense  of 
his  person  against  an  assault  upon  him  by  appellee,  in  the  usual  form; 
(3)  that  on  divers  and  different  times  prior  to  the  time  in  question  ap- 
pellee had  to  divers  persons  made  threats  that  he  would  kill  appellant 
and  would  do  him  great  bodily  injury,  that  appellee  was  a  young  man 
thirty 
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years  of  age,  strong  physically  and  that  just  before  the  alleged 
assault  was  committed  came  upon  the  premises  of  appellant  and  with 


,,.  •.;'l    N   .■.;-::' ^ 


.1  /i  ,.!ii}\Mi!.U.i.-i 


..  o'^a,- 


f  H!'Ci;j  ,,ui 


.•;?!7   Is    ..,:. 


iu;-    2afL/R!V 


ftrtKTiatri  bn«: 


.  ;;s  ,?):j;g4. 


force  and  arms  made  an  assault  upon  him  and  would  then  and  there 
have  beaten  and  bruised  and  injured  appellant  had  appellant  not  im- 
mediately defended  himself,  etc;  and  (4)  that  appellant  was  seized  and 
possessed  of  a  close  and  freehold  on  which  there  was  then  and  there  sit- 
uated certain  property  of  appellant,  to-wit,  100  shocks  of  corn;  that  ap- 
pellee came  upon  said  premises  and  announced  his  intention  of  forcibly 
taking  possession  of  certain  shocks  of  corn  and  of  carrying  the  same 
away  and  converting  the  same  to  his  own  use  and  did  then  and  there  at- 
tempt to  carry  away  said  corn;  thereupon  appellant  defended  his  pro- 
perty against  the  unlawful  trespasses  of  the  plaintiff,  etc. 

Appellant  owned  a  farm  in  Champaign  County  and  had  leased  the 
same  to  appellee.  The  term  of  the  lease  expired  March  1st  1914.  Ap- 
pellant lived  in  a  dwelling  house  on  the  farm  and  appellee  lived  in  another 
house  thereon  a  few  rods  east  of  appellant's  residence  on  the  same  side 
of  the  road  and  immediately  adjoining  the  lots  and  enclosures  about  ap- 
pellant's dwelling.  About  a  quarter  of  a  mile  east  of  the  house  where 
appellee  lived  were  a  watering  tank  and  pump.  The  tank  was  located 
in  the  line 
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of  the  fence  so  that  a  portion  of  it  projected  in  such  a  way 
that  horses  and  other  animals  could  drink  therefrom  while  on  the  high- 
way, and  the  other  portion  of  the  tank,  together  iMith  the  pump,  was 
located  on  the  other  side  of  the  fence  within  the  field.  About  15  feet 
from  the  watering  tank  was  a  gap  in  the  fence  and  across  this  gap  were 
barbed  wires,  one  above  the  other,  which  were  fastened  at  one  end  to  a 
post  in  the  fence  and  at  the  other  end  to  what  was  called  a  gap  stick. 
The  gap  was  closed  by  putting  the  bottom  end  of  the  stick  into  a  loop  of 
three  barbed  wires,  one  above  the  other,  which  were  fastened  at  one 
end  to  a  post  in  the  fence  and  at  the  other  end  to  what  was  called  a  gap 
stick.  The  gap  was  closed  by  putting  the  bottom  end  of  the  stick  into 
a  loop  of  wire  which  was  attached  to  the  post  at  the  end  of  the  gap  and 
then  drawing  the  top  of  the  gap  stick  up  to  the  post  and  fastening  an- 
other wire  loop  over  the  top  of  the  stick  to  hold  it.  This  gap  could  thus 
be  opened  by  raising  the  stick  out  of  the  wire  loop  at  the  bottom  or  by 
taking  the  loop  off  at  the  top.  About  five  o'clock  on  the  morning  of 
February  27th,  1914,  two  days  before  the  lease  expired  appellant  start- 
ed down  to  the  highway  to  break  the  ice  in  the  tank  so  his  stock  could 
get  water.  On  his  way  in  passing  appellee's  house  he  saw  the  latter  in 
the  yard  and  had  a  conversation  with  him.  The  versions  of  this  conver- 
sation differ  somewhat,  but  the  substance  of  it  was  that  appellant  re- 
quested appellee  to  haul  a  load  of  oats  to  Lotus  for  him  that  day,  which 
appellee  refused  to  do,  stating  that  he  was 
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going  to  move  his  two  loads  of  fodder  down 
to  the  other  place  which  he  had  rented.     The  fodder  mentioned  was  some 
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corn  that  had  been  cut  and  placed  in  shocks  and  had  not  been  husked. 
Appellant  told  appellee  that  he  wanted  him  to  shuck  out  the  corn  before 
he  moved  the  fodder.  Appellee  stated  that  he  was  going  to  move  his 
share  of  the  fodder  that  day  as  he  had  made  arrangements  to  do  so  and 
appellant  replied  that  he  should  not  do  so.  Appellant  then  left  and  went 
down  the  road  toward  the  watering  tank  carrying  a  pitchfork  with  him. 
He  took  the  pitchfork,  he  claims,  for  the  purpose  of  breaking  the  ice 
and  removing  it  from  the  tank.  Between  eight  and  nine  o'clock  appellee 
hitched  one  team  of  horses  to  his  wagon  and  his  hired  man  Hennigh  took 
another  team  which  was  not  hitched  to  a  wagon,  and  both  drove  down 
to  the  gap  in  question.  On  the  wagon  appellee  had  placed  a  pair  of 
double  trees,  a  log  chain,  a  tile  spade,  an  ax  and  a  shot  gun.  When  ap- 
pellee and  Hennigh  reached  the  gap  appellant  was  inside  the  field  by  the 
watering  tank.  Appellee  unhitched  his  horses  from  the  wagon,  crawled 
through  the  fence  and  pumped  some  water  in  the  tank  for  his  horses  to 
drink.  When  this  was  done  he  crawled  back  through  the  fence,  hitched 
his  horses  to  the  wagon  and  started  on  foot  toward  the  gap  or  gate.  Ap- 
pellant at  this  time  was  stand- 
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ing  inside  the  gap  leaning  on  his  pitchforK. 
Appellee  proceeded  to  remove  the  loop  from  the  gap  stick  so  that  he 
could  open  the  gate.  Again  there  was  a  conflict  in  the  evidence  as  to 
just  what  was  said  by  appellant  and  appellee  at  this  time,  but  it  is  evi- 
dent that  the  substance  of  it  was  that  appellant  told  appellee  he  could 
not  enter  and  take  the  corn  and  that  appellee  said  he  intended  to  do  so. 
While  appellee  was  attempting  to  open  the  gate  appellant  struck  him  a 
violent  blow  on  the  back  of  the  head  with  the  pitchfork.  /Aypmltaa  fell 
to  his  knees,  got  up,  ran  toward  and  past  the  wagon  and  was  followed 
until  the  latter  got  to  the  rear  end  of  tne  wagonwiren  he 
reached  the  pitchfork  iatQ  the  wagon  and  by  ifleans  thereof  drew  out  '*«— 
♦lie.  gun.  When'^^^2d»»^\v  that  aj^otjfantha^  taken  the  gun  out  of 
the  v/agon^he  stopned  running,  held  up  his  hands  and  asked  not  to  shoot  . 

him.  '3lf<^alfant  discharged  the  gun  into  the  ground,  handed  14. to  Her^^  >^a>'K'*^'''*-«*-z-c-T^ 
niffh  und  walked  away  from  the  scene  of  the  trouble.  ^S^pe^^^tempt- 
ed  to  drive  his  team  inj^  th^  fleld  bu^  fell  to  the  ground  and  was  taken 
back  to  his  house  by  'Hennigh.  Hebecame  unconscious  and  delirious  and 
was  confined  to  his  bed  for  several  daysTJ  The  evidence  tends  to  show 
that  it  was  several  months  before  he  could  do  any  work;  that  he  has 
since  suffered  with  headaches,  pain  in  his  left  kidney  and  in  his  spine  and 
with 
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sleeplessness;  had  a  numb  sensation  in  the  back  of  his  head,  and 
his  left  arm  was  very  sore;  he  could  not  dress  himself  for  three  of  four 
weeks;  that  he  has  lost  about  40  pounds  in  weight  and  his  voice  has  be- 
come low  and  weak. 
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It  is  first  urged  that  the  Court  erred  in  admitting  the  lease  in  evi- 
dence. By  the  fourth  plea  appellant  put  in  issue  his  justification  for  the 
assault  and  battery  on  the  ground  that  it  was  necessary  in  defense  of  his 
property  against  the  trespass  thereof  by  appellee.  Appellee  was  attempt- 
irig  to  enter  the  field  in  question,  as  he  claims  he  had  a  right  to  do, 
under  the  terms  of  his  lease  which  had  not  yet  expired.  If  he  had  been 
a  mere  trespasser  and  was  attempting  to  go  upon  the  premises  to  remove 
property  of  appellant  without  any  right  or  title  thereto  and  against  ap- 
pellant's commands,  appellant  would  have  been  justified  in  protecting 
his  property  against  the  trespass.  The  lease  was  proper  to  show  tne 
relations  of  the  parties  and  their  respective  rights  in  regard  to  their  in- 
terests in  the  premises  and  the  crops  theieon  in  question  at  the  time. 

The  Court  permitted,  over  appellant's  objection,  the  introduction  of 
evidence  tending  to  show  what  real  estate  appellant  owned  and  the  value 
thereof.  Two  reasons  are  urged  why  this  evidence  was  improper,  first 
because  it  was  not  accompanied  or 
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followed  by  any  evidence  tending 
to  show  what  mortgage  indebtedness,  if  any,  was  on  the  land;  and  second 
that  such  evidence  is  only  competent  in  cases  where  vindictive  or  exemp- 
lary damages  are  allowable  and  that  there  is  no  evidence  in  this  case 
which  would  warrant  a  jury  in  assessing  exemplary  damages.  It  has 
been  the  settled  law  of  this  state  that  in  all  cases  where  exemplary  dam- 
ages are  recoverable  the  pecuniary  resources  and  financial  condition  of 
the  defendant  are  elements  for  the  jury  to  consider  in  estimating  and  as- 
sessing the  damages.  RflcEVfamara  v.  King,  2  Gilm.  432;  Cochran  v.  Ammon 
16  111.  316;  Peters  v.  Lake,  66  111.  206;  White  v.  Murtland,  71  111.  250; 
Schmitt  V.  Kurrus,  234  111.  578.  Appellee  by  proving  the  ownership  of 
these  lands  in  appellant  made  out  his  prima  facie  case  of  the  financial 
condition  of  appellant  and  this  was  all  he  was  required  to  do.  If  there 
was  any  mortgage  indebtedness  thereon  the  burden  was  upon  appellant 
to  prove  that  fact,  and  also  any  other  facts  which  might  tend  to  show 
that  his  financial  resources  were  not  as  great  as  shown  by  the  prima  facie 
case  of  appellee.  Appellant  introduced  no  evidence  tending  to  show  that 
his  financial  condition  was  other  than  or  diff'erent  from  that  established 
by  the  evidence  introduced  by  appellee.  The  second  objection  to  this 
evidence  cannot  be  sustained.     Appellant  struck  appellee  while  the  latter 
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was  attempting  to  open  the  gate  for  the  purpose  of  going  into  the  field, 
which  he  had  a  right  to  do  by  virtue  of  his  lease.  There  is  no  evidence 
tending  to  show  that  he  assaulted  appellant  or  made  any  attempt  to  do 
so.  Appellee's  purpose  was  to  go  into  the  field  and  remove  that  part  of 
the  shocked  corn  which  belonged  to  him.  There  is  no  evidence  tending 
to  show  that  he  intended  to  take  any  property  which  belonged  to  ap- 
pellant, but  appellant's  position  is,  that  appellee  had  no  right  to  remove 
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his  own  corn  until  he  had  husked  .hat  belonging  to  appellant.  There 
was  no  such  condition  in  the  lease  or  duty  imposed  upon  appellee  to  first 
husk  appellant's  corn  before  he  removed  his  own,  but  even  if  this  had 
been  the  case,  such  fact  would  not  justify  appellant  in  striking  appellee 
on  the  head  with  a  club  or  pitchfork.  It  is  true  that  appellant  testified 
that  while  appellee  was  attempting  to  open  the  gate  his  arm  was  scratch- 
ed by  one  of  the  barbed  wires  attached  to  the  gap  stick  and  this  is  claim- 
de  to  have  been  an  assault  ui^on  him  by  appellee  which  justified  appellant 
in  striking  appellee  as  he  did.  This  was  a  question  of  fact  for  the  jury 
to  determine  froin  the  evidence.  When  an  assault  and  battery  is  made 
wantonly  and  wilfully,  or  maliciously,  or  with  undue  violence,  e.xemplary 
damages  are  authorized,  and  malice  will  be  inferred  where  the  act  is 
done  with  a  reckless  disregard 
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of  the  rights  of  the  person  assaulted 
Chicago  Traction  Co.  v.  MahoRey,  230  111.  562,  and  cases  cited.  The  evi- 
dence introduced  on  behalf  of  appellee  tended  to  show  that  the  act  of 
appellant  was  wanton  and  malicious  and  the  evidence  introduced  of  the 
financial  condition  of  appellant  was  therefore  proper. 

The  witness  Ira  Bunn  testified  that  he  sat  up  with  appellee  one 
night  three  of  four  days  after  the  latter  was  injured  and  that  appellee 
at  that  time  was  lying  on  the  lounge.  In  •answer  to  a  question  how  ap- 
pellee slept  he  answered  as  follows:  "Well,  it  was  the  only  way  I  know 
to  express  it,  that  he  didn't  sleep  good,  about  every  hour  or  sometimes 
half  hour  he  would  arouse  and  at  one  time  he  raised  up  on  the  lounge  just 
like  he  wanted  to  get  up  and  his  sleep  was  broken  that  night  right 
along."  The  witness  George  Bunn  stated  that  he  stayed  with  plaintiff 
the  second  night  after  the  injury  and  in  ajiswer  to  a  question  said,  "Well, 
he  would  go  to  sleep  for  a  few  minutes  and  then  he  would  wake  up  and 
throw  the  covers  off  and  then  complain  of  his  back  and  arms."  The 
witness  Zimmer  saw  appellee  in  his  house  shortly  after  the  assault  and 
in  answer  to  a  question  as  to  what  wais  his  condition,  stated,  "He  was 
lying  on  the  lounge,  sort  of  on  one  side,  and  Mr.  W.  S.  Hinton  and  the 
doctor  were  trying  to  dress  a  wound  on  the  back  of  his  neck.  Mr.  Muhl- 
man's  wife 
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was  bathing  his  feet  in  hot  water  and  he  was  in  terrible 
agony."  Appellant  made  a  motion  to  exclude  the  above  answers  and 
also  several  other  answers  of  more  or  less  similar  character  given  by 
other  witnesses,  on  the  ground  that  the  symptoms  testified  to  were  sub- 
jective in  some  instances  and  in  others  conclusions  only.  Assuming  that 
these  answers  were  incompetent  and  should  have  been  excluded,  they 
tended  to  prove  nothing  except  the  extent  of  appellee's  injuries  and 
were  only  pertinent  to  the  question  of  damages.  The  error,  if  any,  in 
refusing  to  exclude  them  is  not  sufficient  to  reverse  the  judgment  for 
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reasons  which  will  be  hereinafter  mentioned. 

Every  instruction  given  on  behalf  of  appellee  is  criticised  and  it  would 
extend  this  opinion  beyond  any  legitimate  length  to  discuss  each  one. 
The  eighth  instruction  given  on  behalf  of  appellant  is  as  follows:  "The 
Court  instructs  the  jury  that  if  the  jury  believe  from  the  evidence  in  this 
case  that  the  defendant  did  unlawfully  assault  the  plaintiff  and  strike 
the  plaintiff,  then  it  would  be  the  duty  of  the  jury  to  find  the  defendant 
guilty,  and  under  such  state  of  the  proof  the  plaintiff  will  be  entitled  to 
recover  as  a  matter  of  right,  such  damages  as  will  compensate  him  for 
the  injury  received  by  him  from  the  defendant,  such  damages  as  are 
known  in  law  as  actual  damages, 
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and  will  include  an  amount  suffici- 
ent to  compensate  the  plaintiff'  for  his  pain  and  suffering,  if  any  is  shown 
by  the  evidence,  his  loss  of  time,  if  any  is  shown  by  the  evidence,  his  ex- 
pense in  caring  for  his  wounds,  if  any  is  shown  by  the  evidence,  and  any 
injury  which  the  evidence  may  show  has  resulted  to  his  health  or  phy- 
sical condition  as  a  result  thereof,  or  as  such  damages  may  be  shown  by 
the  evidence  in  this  case,  and  it  is  not  necessary  that  the  evidence  in 
this  case  in  order  for  the  plaintiff'  to  recover  the  said  actual  damages, 
that  the  evidence  should  show  the  amount  of  such  damages  in  figures  of 
monetary  value,  but  that  the  amount  of  said  damages  are  to  be  fixed 
by  the  jury  from  all  the  evidence  in  the  case,  and  in  addition  to  all  such 
damages  as  may  be  shown  by  the  evidence  in  this  case,  the  jury  have 
the  right,  in  case  you  believe  the  plaintiff  is  entitled  to  recover  such 
actual  damages,  to  award  to  the  plaintiff  in  addition  to  such  actual 
damages,  what  is  known  in  law  as  vindictive  damages  or  punitive  dam- 
ages, provided  you  find  from  the  evidence  said  injury  was  wantonly 
or  wilfully  infiicted  by  said  defendant,  and  under  such  state  of  the  proof 
the  jury  are  not  confined  to  the  amount  of  damages  actually  proved  to 
have  been  sustained  by  the  plaintiff,  but  may  assess  damages  in  their 
discretion  not  exceeding  the  amount  claimed  in  the  declaration." 

(Page  12) 

It  is  first  insisted  that  this  instruction  allows  the  jury  to  determine 
what  is  an  unlawful  assault.  The  statute  itself  defines  an  assault  and 
battery  as  "The  unlawful  beating  of  another."  Twelve  instructions  were 
given  on  behalf  of  appellee  and  fourteen  on  behalf  of  appellant.  Sub- 
stantially every  phase  of  the  law  in  regard  to  assault  and  battery  is 
covered  by  these  instructions,  and  the  first  and  eleventh  given  on  behalf 
of  appellant  fully  define  these  terms.  The  jury  were  well  informed  as  to 
what  was  an  assault  and  battery  by  the  other  instructions  and  it  was  un- 
necessary to  repeat  the  same  defination  in  every  instruction.  It  is  next 
urged  that  the  instruction  is  erroneous  because  it  states  that  in  order 
for  appellee  to  recover  his  actual  damages  the  evidence  need  not  show 
the  amount  of  such  damages  in  figures  of  monetary  value.     There  was 
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evidence  of  what  plaintiff  paid  and  became  liable  to  pay  for  the  services 
of  his  physician.  When  damages  are  of  such  a  character  as  to  be  suscep- 
tible of  being  proven  by  direct  and  positive  evidence,  such  proof  must  be 
made  showing  the  exact  amount  thereof.  This  class  embraces  liabilities 
to  physicians  incurred  or  paid  in  attempting  to  be  cured  of  the  injuries 
and  are  susceptible  of  positive  proof.  The  physician  who  attended  ap- 
pellee in  this  case  testified  that  his  services  were  reasonably 
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worth  $50 
and  the  evidence  shows  that  appellee  had  paid  of  this  amount  $4.r,0. 
The  instruction  permits  a  recovery  for  the  amount  of  the  physician's 
bill  which  appellee  had  not  paid  but  which  he  had  become  liable  for, 
and  is  erroneous  in  this  respect  because  the  declaration  contains  no  al- 
legation that  appellee  became  liable  for  any  such  damages.  N.  Chicago 
Street  Ry.  Co.  v.  Cotton,  140  111.  486.  While  not  only  the  expenses  nec- 
essarily paid  by  one  injured  in  endeavoring  to  be  cured  but  also  all  like 
expenses  that  he  may  have  incurred  or  become  liable  for  can  be  revover- 
ed,  yet  no  recovery  can  be  had  for  expenses  incurred  and  not  paid  unless 
they  are  set  out  in  the  declaration  as  an  element  of  damages.  This  in- 
struction in  the  respects  mentioned  is  erroneous,  but  at  most  could  not 
have  injured  appellant  in  a  greater  .amount  that  the  unpaid  balance  of 
the  physician's  fees,  which  was  $'3^S#.  Although  the  instruction  has: 
other  defects,  as  they  have  not  been  complained  of  they  are  considered 
waived.  We  do  not  think  that  the  giving  of  this  instruction  nor  the  re- 
fusal to  exclude  the  erroneous  evidence  herein  above  mentioned  should 
cause  a  reversal  of  the  judgment.  In  the  case  of  Amann  v.  Chicago  Con- 
folidated  Traction  Co.,  243  111.  263,  the  plaintiff  was  permitted  to  testify 
that  he  had  paid  $800  since  he  was  injured,  for  doctor's  bills  and  treat- 
ments, without  giving  any  particulars  as  to  amounts  or  persons  to  whom 
the  moneys  were  paid  and 
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without  proof  that  the  treatments  were  nec- 
essay  on  account  of  the  injuries  for  which  he  sued.  Other  incompetent 
evidence  was  also  admitted  bearing  upon  the  extent  of  the  plaintiff's 
injuries.  The  trial  Court  before  overruling  the  motion  for  a  new  trial 
compelled  the  plaintiff  to  enter  a  remittitur.  The  Supreme  Court  in 
reviewing  the  case  and  referring  to  the  errors  in  the  admission  of  the 
evidence,  held: 

"Notwithstanding  these  errors  we  are  of  the  opinion  that 
the  judgment  should  not  be  reversed.  Thei  errors  did  not  in  any 
manner  affect  the  question  of  the  liability  of  the  defendant,  in 
which  case  a  remittitur  would  be  of  no  avail  to  obviate  them, 
(Wabash  Railway  Co.  v.  Billings,  212  111.  37,)  but  they  related 
only  to  the  amount  of  damages.  While  the  defendant  had  a 
right  to  the  judgment  of  the  jury  as  to  the  amount  of  damages 
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on  legitimate  evidence,  it  has  frequently  been  held  that  an  error 
affecting  damages,  only,  may  be  cured  by  a  remittitur.  Whether 
the  remittitur  required  by  the  trial  court  would  cure  errors  of 
this  character  on  a  question  of  actual  damages  or  not,  we  are 
satisfied  that  any  jury  to  whom  the  evidence  in  the  case  might 
be  presented  would  assess  damages  equal  to  the  amount  of  the 
judgment.  The  case  was  a  proper  one  for  the  assessment  of  ex- 
emplary damages,  (Chicago  Gonsolidaied  Traction  Co.  v.  Mah- 
oney,  230  111.  562,)   and  in  view 
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of  that  fact  we  think  the  judgment 
should  be  affirmed." 

Appellee's  twelfth  instruction  told  the  jury  that  there  was  no  evi- 
dence in  support  of  appellant's  fourth  plea,  which  was  a  plea  of  justifica- 
tion in  defending  the  property  of  appellant.  In  this  there  was  ao  error. 
Appellant's  own  statement  of  the  facts  did  not  tend  to  sustain  this  plea. 
The  defendajit  offered  thirty-two  instructions,  of  which  the  Court 
gave  fourteen  and  refused  eighteen.  When  a  party  litigant  offers  an 
unreasonable  number  of  instructions  for  the  trial  court  to  pass  upon,  the 
trial  court  cannot  be  expected  in  the  hurry  of  the  trial  to  give  them  ex- 
tensive consideration  and  the  judgment  will  not  be  reversed  for  an 
error  in  refusing  to  give  some  of  the  instructions  if  upon  consideration 
of  those  given  it  can  be  seen  that  the  jury  was  fully  informed  as  to  the 
law  of  the  case.     Clifford  v.  Pioneer  Fireproofing  Co.,  232  111.  150. 

It  is  urged  that  the  Court  erred  in  refusing  to  admit  evidence  of 
certain  threats  alleged  to  have  been  made  by  appellee  against  appellant 
prior  to  the  date  of  the  assault  and  some  of  them  as  remote  as  the  sum- 
mer of  1913.  There  is  no  evidence  showing  that  appellee  either  by  word 
or  act  was  attempting  to  carry  out  any  threats  which  he  might  ha^e 
previously  made. 
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All  that  the  evidence  tended  to  show  was  that  appellee 
was  insisting  on  his  right  to  open  the  gate  in  order  to  drive  in  and  take 
what  he  claimed  to  be  his  share  of  the  crops.  Under  these  facts  evidence 
ot  prior  threats  was  incompetent.  Cummins  v.  Crawford,  88  111.  312;  Mur- 
phy V.  McGraih,  79  111.  594;  Heffernan  v.  Lloyd,  145  111.  App.  583. 

Other  errors  have  been  presented  and  argued  as  grounds  why  the 
judgment  should  be  reversed  which  have  not  been  mentioned  herein  but 
which  we  do  not  consider  of  sufficient  importance  to  be  discussed.  The 
case  of  appellee  could  rest  upon  the  testimony  of  appellant  alone,  which 
in  itself  shows  that  the  assault  was  without  justification  and  there  is  no 
error  in  the  record  of  sufficient  merit  to  cause  a  reversal  of  the  judg- 
ment. Appellee  was  not  entitled  to  recover  the  unpaid  balance  of  $35.50 
physician's  fees  under  the  averments  of  the  declaration.     It  will  there- 
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fore^e^ordered  that  if  appellee  enter  a  remittitur  herein  for  the  sum 
of  ^^5#  within  ten  days  the  judgment  will  be  affirmed  for  the  sum  of 
$1?14.50  at  the  costs  of  appellant,  otherwise  the  judgment  will  be  re- 
versed at  the  costs  of  appellee. 
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Appellee 


Aobellant 


Appeal  from 
County  Court  of 
DeWitt  County. 


Appellee  recovered  a  judgment  against  appellant  in  the  County 
Court  of  DeWitt  County  for  the  sum  of  $225.00  in  an  action  of  assumpsit 
for  commissions  earned  in  the  sale  of  appellant's  farm. 

Appellant  and  appellee  are  farmers  and  neighbors.  Appellant's  farm 
consisted  of  280  acres  and  he  agreed  with  appellee  to  pay  the  latter  $22.5 
commission  if  he  would  procure  a  buyer  who  would  pay  $63,000.00  for 
the  farm.  It  appears  that  appellee,  in  addition  to  being  a  farmer,  at  times 
acted  as  a  real  estate  agent  in  the  buying  and  selling  of  other  farms.  Mr. 
Charles  Dittes  and  Miss  Katie  Renschler  were  brother  in  law  and  sister 
in  law,  respectively,  living  in  Lincoln,  Illinois,  and  together  owned  a  farm 
near  Skelton,  Illinois.     Mr.  Dittes  and 

(Page  1) 

Miss  Renschler  contemplated 
purchasing  another  farm  and  Dittes  had  a  conversation  with  a  real  estate 
agent  at  Lincoln,  who  told  him  there  were  some  farms  for  sale  near  Tabor, 
DeWitt  County,  where  appellee  lived,  and  that  if  he  went  in  that  vicinity, 
appellee  would  show  him  the  farms.  In  this  conversation  he  mentioned 
a  farm  called  the  Huffman  farm,  but  did  not  mention  the  farm  owned  by 
appellant.  Dittes  and  Miss  Renschler  knew  of  a  farm  being  for  sale  known 
as  the  Marvel  farm.  Mr.  and  Mrs.  Hutchcraft  were  the  tennants  on  the 
farm  owned  by  Dittes  and  Miss  Renschler  near  Skelton,  and  on  October 
14th  Dittes,  Miss  Renschler  and  Mr.  and  Mrs.  Hutchcraft  proceeded  in  an 
automobile  to  view  the  Marvel  farm.  In  going  to  the  Marvel  farm  they 
passed  that  owned  by  appellant.  After  examining  the  Marvel  farm  they 
drove  to  the  home  of  appellee,  and  Dittes  told  the  latter  that  the  real 
estate  agent  in  Lincoln  had  told  him  that  appellee  had  some  land  for  sale 
and  would  show  it  to  him.  They  then  proceeded  to  view  the  farms  ap- 
pellee had  for  sale.  Appellee  procured  his  automobile  and  Dittes  rode  with 
him.  The  others  followed  in  the  other  automobile.  Appellee  took  them 
to  the  Huffman  farm,  the  Shipley  farm  and  then  to  the  Cunningham  farm. 
He  did  not  take  them  to  appesllant's  farm.  Appellee  testified  that  when 
they  were 
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returning,  after  having  examined  the  farms  mentioned,  that 
he  told  Dittes  that  appellant's  farm  was  for  sale;  that  it  was  a  good  farm 
with  improvements;  that  it  had  been  clovered  and  was  in  good  shape;  that 
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i^- consisted  of  280  acres  and  that  the  price  was  $225.00  an  acre.  He  also 
told  Dittes  about  the  Longbreak  farm.  Appellee  further  testified  that 
he  asked  Dittes  if  he  would  like  to  see  appellant's  farm,  but  Dittes  said 
that  it  was  getting,  late,  he  wanted  to  get  home  before  dark,  that  he 
would  study  the  matter  over  and  be  back  in  a  day  or  two  to  decide  what 
he  would  do.  On  October  15th  Dittes  and  Miss  Renschler  went  to  ap- 
pellant's farm  alone  and  examined  it,  with  the  result  that  they  purchased 
it  for  $63,000.00.  The  next  day  appellant  told  appellee  that  he  had  sold 
his  farm. 

It  is  contended  by  appellant  that  appellee  was  not  the  efficient  cause 
for  the  sale  of  vhe  farm  for  the  reason  that  the  purchasers  received  theii 
information  that  his  farm  was  for  sale,  its  price,  location,  condition,  etc., 
from  Mrs.  Hutchcraft  before  they  ever  met  appellee.  Both  Dittes  and 
Miss  Renschler  testified  that  when  they  started  out  in  the  automobile  that 
day  Mrs.  Hutchcraft  told  them  that  appellant's  farm  v/as  for  sale  for  $225 
an  acre,  and  as  they  passed  it  on  their  way  to  the  Marvel  farm,  she  point- 
ed it  out  to  them  and  they  drove  by  two  sides  of 
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the  farm.  Dittes  test- 
ified that  when  they  were  returning  after  viewing  the  several  farms  on 
the  evening  of  October  14th  and  after  appellee  mentioned  that  appellant 
had  a  farm  for  sale,  he  told  appellee  that  he  knew  about  that  farm,  that 
Mrs.  Hutchcraft  had  told  him  all  about  it,  but  that  it  was  too  large.  A 
careful  examination  of  appellee's  testimony  fails  to  disclose  any  denial  of 
this  conversation  with  Dittes  wherein  the  latter  told  him  that  he  already 
knew  all  about  appellant's  farm  and  it  thus  stands  uncontradicted.  It 
appears  from  the  evidence  that  Dittes  and  Miss  Renschler  were  not  satisfi- 
ed with  the  Marvel  farm,  which  they  first  examined  themselves,  nor  with 
the  several  farms  that  appellee  had  shown  them,  but  on  the  following 
day  went  by  themselves  to  appellant's  farm  and  after  an  examination 
thereof  purchased  the  same.  Under  the  above  facts  appel'ee  could  not 
have  been  the  efficient  or  procuring  cause  for  the  sale.  West  End  Dry 
Goods  Store  vs.  SVlaun,  133  111.  App.  544;  Hinds  v.  Mclntyre,  89  111.  App. 
611;  Morton  vs.  Barney,  140  111.  App.  333. 

Upon  the  cross  examination  of  appellee  he  was  asked  why  he  had 
not  gone  to  appellant  on  the  day  he  showed  the  other  farms  and  asked 
appellant  if  he  brought  him  a  buyer  whether  or  not  he  would  pay  him  the 
commission.  He  gave  the  following  answer:  "A.  I  had  been  there  two 
or  three  weeks  before  and  had  told  the 
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boy" — at  this  point  of  the  answer 
appellant  objected  and  disclaimed  the  answer  about  the  boy,  but  the  Court 
permitted  the  witness  to  proceed  and  the  following  answer  was  given: 
"A.  I  am  telling  why  I  asked  the  boy  if  his  father  would  give  me  a  com- 
mission, and  the  boy  said  'father  will  treat  you  right.'  "     This  answer  ap- 
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pellant  also  disclaimed,  which  disclaimer  was  also  overruled.  This  ruling 
of  the  Court  was  clearly  error. 

In  the  argument  to  the  jury  counsel  for  appellee  made  this  remark, 
"This  man  here,  this  old  gentleman,  79  or  69  years  old,  he  is  a  business 
man,  he  is  successful,  and  he  is  rich."  Such  statement  was  improper, 
vicious  and  could  only  have  been  made  for  the  purpose  of  arousing  the 
passions  and  prejudices  of  the  jury  and  similar  remarks  have  been  repeat- 
edly held  to  constitute  reversible  error. 

The  judgement  of  the  County  Court  is  reversed  and  cause  remanded. 
(Page  5) 
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HERMAN  PETERS,  Appellant. 
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Appeal  from 
Circuit  Court 
Sangamon 
County 


ELDREDGE,  P.  J. 

This  appeal  is  prosecuted  to  reverse  the^  judgment  in  the  sum  of 
52500.00  rendered  on  the  verdict  of  a  jury  in  an  action  of  trespass. 

The  declaration  consists  of  a  single  count  and  charges  that  the  de- 
fendant with  force  and  arms  assaulted  plaintiff,  and  violently  threw  a 
certain  glass  bottle  known  as  a  beer  bottle  and  then  and  there  struck  the 
plaintiff  with  the  same  on  the  head  with  great  force  and  thereby  knocked 
him  down,  whereby  he  became  greatly  hurt,  bruised,  wounded,  etc.,  and 
other  wrongs  to  the  plaintiff  then  and  there  did,  to  the  great  damage  of  the 
plaintiff  and  against  the  peace  of  the  people,  etc.     There  is  no  count 
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in  case  charging  negligence. 

It  is  first  insisted  that  as  the  declaration  charges  assault  and  batte)y 
only  and  that  as  there  is  no  evidence  of  any  intention  on  the  part  of  ap- 
pellant to  do  harm  that  the  cause  of  action  cannot  be  maintained.  Gil- 
more  v.  Fuller,  198  111.  130;  Paxton  v.  Boyer,  67  111.  132;  Razor  v.  Kinsey, 
55  111.  App.  605.  This  question  is  raised  for  the  first  time  in  this  court. 
On  the  trial  there  was  no  motion  to  exclude  the  evidence,  nor  instruction 
offered  upon  this  theory,  but  the  whole  defense  in  the  trial  court  v/as  that 
appellant  did  not  throw  the  bottle  and  this  new  contention  cannot  now  be 
raised  for  the  first  time  in  this  court.  City  of  Mattoon  v.  Noyes,  218  Hi. 
594;  Ortmeier  v.  Ivory,  208  111.  577;  McDavid  v.  Sutton,  205  111.  544. 

The  third  instruction  given  for  appellee  states  in  substance,  that  if 
the  jury  finds  form  the  evidence  that  the  defendant  is  guilty  and  that 
plaintiff  has  sustained  actual  damages,  then  if  it  further  finds  from  the 
evidence  that  the  alleged  assault  was  made  in  a  wanton  and  reckless  dis- 
regard of  the  rights  of  plaintiff  it  is  at  liberty  to  impose,  in  addition  to 
the  actual  damages,  other  and  additional  sums  in  the  way  of  vindictive 
or  punitive  damages.  The  giving  of  this  instruction  is  assigned  as  error, 
on  the  ground  that  there  was  no  evidence  on  which  to  base  an  insiruction 
allowing 
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vindictive  damages. 

On  the  morning  of  November  2,  1914,  appellant  with  his  son  as  driver 
and  John  Walsh  and  William  C.  Gueswelle,  his  neighbors,  motored  in  ap- 
pellant's automobile  to  the  farm  premises  of  one  Dan  McCarty  in  Morgan 
County.     Appellant  and  Walsh  went  to  buy  a  large  quantity  of  corn  form 


McCarty's  tenant,  Michael  Johnson.  Gueswelle  had  bought  some  cattle 
from  Johnson  before  and  went  along  to  see  if  he  could  buy  some  more. 
In  passing  through  the  Village  of  Virden  they  stopped  and  purchased  some 
sandwiches  and  four  bottles  of  beer  for  a  lunch.  They  took  the  sand- 
wiches and  beer  with  them  in  the  automobile  and  proceeded  to  eat  their 
lunch  while  they  were  travelling  along  the  road.  Walsh  sat  on  the  front 
seat  with  appellant's  son,  while  appellant  and  Gueswelle  sat  on  the  rear 
seat.  The  men  on  the  front  seat  had  one  of  the  bottes  of  beer  and  those 
on  the  rear  seat  had  the  other.  As  they  were  passing  by  appellant's 
farm  about  four  miles  northwest  of  Virden,  one  of  the  bottles,  at  that 
time  empty,  was  tossed  or  thrown  out  of  the  car.  Appellee  at  this  time 
was  standing  in  a  gap  in  the  hedge  near  the  side  of  the  road  where  he 
had  been  fixing  a  gate.  When  the  bottle  descended  it  struck  him  on  the 
right  side  of  the  forehead  near  his  hair,  inflicting  a  wound  an  inch  or 
more  in  length  and  to  the  depth  of  the  bone  and  he  was 
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knocked  down 
by  the  force  of  the  blow.  The  automobile  stopped  within  a  short  dis- 
tance and  all  the  persons  in  the  car  except  the  driver,  appellant's  son, 
got  out  and  walked  back  to  appellee.  Appellant  expressed  his  regrets  to 
appellee,  and  ofl'ered  to  take  him  home  or  to  a  doctor.  He  wiped  the 
blood  from  appellee's  face,  helped  him  into  the  car,  and  at  the  latter's 
request  took  him  to  his  house  about  a  quarter  of  a  mile  distant.  Ap- 
pellee was  seventy-eight  years  old  and  hard  of  hearing.  After  he  was 
struck  with  the  bottle  he  became  very  angry  and  excited  and  told  ap- 
pellant and  his  companions  that  if  he  had  a  gun  he  would  shoot  them, 
and  called  them  vile  names.  Appellant  on  the  trial  testified  that  he  did 
not  throw  the  bottle,  but  that  it  vi'as  tossed  out  of  the  car  by  Gueswelle, 
and  Gueswelle  also  so  testifies.  The  two  men  in  the  front  seat  did  not 
see  it  thrown  and  there  is  no  direct  testimony  that  appellant  threw  the 
bottle. 

Appellee  testified  that  when  the  automobile  was  30  or  40  yards  from 
him  the  horn  sounded;  that  when  it  arrived  even  with  and  not  more  than 
10  feet  from  him,  he  was  hit  with  the  bottle,  the  force  of  the  blow  cutting 
a  hole  through  his  cap;  that  appellant  was  the  first  man  to  come  up  to 
him  and  said  "Dad,  I  didn't  mean  to  hit  you  with  the  bottle,  come  on  out 
and  we  will  take  you  home."  On  cross  examination  he  testified  that  ap- 
pellant 
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said  "I  didn't  mean  to  hit  you,  uncle,  with  the  bottle;  I  aimed 
to  throw  at  the  gateway."  And  further,  "Peters  said  'We  hit  the  old 
gentleman,'  or  'I  hit  the  old  gentleman,'  or  'The  old  gentleman  got  hit',  I 
cannot  state  and  don't  know  whether  he  said  'he'  or  T  ".  Some  days 
afterwards  appellant  went  to  Virden  through  some  arrangement  with  ap- 
pellee and  telephoned  to  the  latter  at  his  home.     Appellee  also  testified 


that  appellant  said  to  him  over  the  telephone,  "If  you  will  send  your  bill 
down  I  will  settle  it.  I  understood  Mr.  Peters  to  say  'I  will  settle',  I 
might  have  been  mistaken."  The  witness  Kersimer  at  the  time  of  the 
accident  was  working  for  appellee  husking  corn  in  the  field  and  was  80 
or  90  yards  away  from  the  parties  at  thei  time,  and  testified  that  he 
heard  appellant  say,  "We  have  hurt  the  old  man  through  a  joke";  that 
he  was  paying  close  attention  to  what  appellant  said  and  that  appellant 
did  not  say  that  he  hit  him  with  a  bottle  or  that  he  hurt  him.  The  wit- 
ness Kline  stated  that  he  was  in  the  telephone  room  when  appellant  was 
telephoning  to  appellee  and  that  he  heard  appellant  ask  him  how  he  was 
feeling;  that  he  could  not  come  out  and  see  him,  but  he  would  like  to  have 
him  make  out  a  statement  of  what  the  damage  and  expenses  were,  send 
it  to  him  and  he  would  settle  it;  that  he  was  awfully  sorry  it  happened; 
that  it  was  an  accident;  that  they  were  just 
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going  along  and  just  pitched 
the  bottle  out  that  he  did  not  see  appellee  when  he  pitched  the  bottle 
out.  On  cross  examination  he  testified  that  appellant  at  that 
time  did  not  say  he  hit  appellee  with  the  bottle.  Charles  McGlothlin,  son 
ol  appellee,  testified  that  he  was  also  in  the  room  while  appellant  was 
telephoning  to  his  father  and  on  direct  examination  stated  that  he  did 
not  remember  just  what  appellant  said  but  that  he  said  he  was  sorry  it 
happened  and  asked  his  father  if  he  could  not  come  to  town  or  if  he  could 
not  to  make  out  his  bill  and  send  it  to  him  and  he  would  settle  ity  that  he 
did  not  remember  that  there  was  anything  said  about  how  the  accident 
happened.  On  cross  examination  he  stated  that  appellant  said  at  this 
time  that  he  did  not  see  his  father  and  that  he  aimed  to  throw  the  bottle 
at  the  gateway. 

We  do  not  think  this  evidence  fairly  tends  to  prove  that  appellant  of 
anybody  in  the  automobile  saw  appellee  when  the  bottle  was  thrown,  or 
that  the  bottle  was  thrown  with  any  intention  of  harming  him.  Assum- 
ing that  the  evidence  is  sufficient  to  sustain  the  fact  that  appellant  threw 
the  bottle,  there  was  no  evidence  that  it  was  thrown  with  a  wanton  and 
reckless  disregard  of  the  rights  of  appellee.  In  the  case  of  Chicago  Trac- 
tion Co.  V.  Mahoney,  2.30  111.  562,  it  was  held:  "The  rule  is,  '  that  to 
authorize    the     giving    of     exemplary     or    vindictive    damages,    either 
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malice,  violence,  oppression  or  wanton  recklessness  must  mingle  in  the 
controversy.  The  act  complained  of  must  partake  of  a  criminal  or  wan- 
ton nature.'  (City  of  Chicago  v.  Martin,  49  111.  241).  If  the  assault  be 
made  with  considerable  provocation  and  without  malice,  yet  if  it  is  of  a 
wanton,  gross  and  outrageous  character  it  will  authorize  exemplary  dam- 
ages. (Drohn  v.  Brewer,  77  111.  280;  Gartside  Coal  Co.  v.  Turk,  147  id. 
120).  Malice  being  a  question  of  fact  and  for  the  consideration  of  the 
jury,  it  is  not  necessary  that  express  malice  should  be  proved.     If  it  ap- 


pears  that  the  party  has  acted  with  a  wanton,  wilful,  or  reckless  dis- 
regard of  the  rights  of  the  plaintiff,  malice  will  be  inferred.  Farwell  v. 
Warren,  51  111.  467;  Donnelly  v.  Harris,  41  id.  126;  1  Sedgwick  on  Damages, 
(8th  ed.)  Sees.  363-367,  inclusive;  12  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.) 
23." 

The  mere  throwing  of  the  empty  bottle  from  the  automobile  into 
the  hedge  along  the  side  of  a  country  highway  where  no  persons  are  in 
view  or  where  the  one  throwing  the  bottle  might  not  reasonably  expect 
any  person  to  be  present,  is  not  such  an  unlawful  act  as  to  make  it  wanton 
or  malicious  or  a  reckless  disregard  of  the  rights  of  a  person  who  might  be 
struck  therewith.  The  facts  in  this  case  were  not  sufficient  to  warrant  a 
jury  in   assessing  punitive  damages,  and  the  giving  of  the  instruction 
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was  error. 

The  judgment  is  reversed  and  cause  remanded. 
(Page  8) 
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GENERAL  No.  6373.  APRIL  TREM  A./T.  1915.  AGENDA  No.  27. 

^  '^-''■ 

WIILIAM  A.  D^ER,  Et  Al,  Appellant*, 

AppeUAnts, 

/ 

WILLIAM  E.  HAlk.,  Admr.,  Etc.,  Appellee. 
V  Appellees. 

GRAVES,  J.  '->-..,-^ 

This  is  an  appeal  from  an  order  of  the  County  Court  of  Morgan 
County  entered  on  the  5th  day  of  December,  A.  D.  1914  in  the  matter  of 
the  estate  of  William  A.  Dyer,  deceased,  granting  the  petition  of  William 
E.  Hall  as  administrator  de  bonis  non  with  the  will  annexed  of  that  estate, 
to  sell  real  estate  to  pay  debts. 

CJ^Villiam  A.  Dyer  died  in  February,  1880,  leaving  a  widow,  Harriet 
C.  Dyer,  several  children,  considerable  property  both  real  and  personal 
and  substantial  debts  both  secured  and  unsecured.  He  also  left  a  will. 
The  only  provisions  in  the  will  relating  to  his  wife  are  as  follows; 

(Clause  Fourth)     "My  will  is  that  my  beloved  wife,  Harriet 
C.  Dyer,  have  full  control  of  the  real  estate  for  the  purpose  of 
raising  my  children  on,  while  she  remains  my  widow.     In  case  she 
should  marry,  then  in  that  case  she  is  to  be  an  equal  heir  with  ■ 
my  children." 

(Clause  Sixth)  "I  furthermore  will  that  after  my  debts  are 
paid,  and  when  my  youngest  child  is  twenty-one  years  of  age, 
then  my  real  estate  be  sold  and  an  equal  division  be  made  be- 
tween my  children,  and  should  my  wife  remain  my  widow,  then 
in  that  case  she  is  to  liold  her  dowery  right  real' estate  during 
her  natural  life,  but  should  she  marry  then  in  that  case  she  is  to 
have  an  equal  division  with  my  children  as  above  stated." 

Letters  testamentry  were  duly  issued  on  March  6,  1880  to  Samuel 
Wood,  the  executor  named  in  the  will.  In  March,  1880,  he  sold  the 
personal  property.     The  May  term  1880  was  fixed  as  the  time  for  the 
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presentation  of  claims  and  due  notice  thereof  was  given  by  the  executor. 
One  James  Ranson  held  a  claim  amounting  with  interest  to  more  than 
$4500.00,  secured  by  a  trust  deed.  This  claim  he  presented  to  the  County 
Court  as  a  claim  against  the  estate  and  the  same  was  allowed.  Out  of 
the  proceeds  of  the  sale  of  the  personal  property  the  executor  paid  the 
preferred  claims  and  a  dividend  on  the  seventh  class  claims  both  secured 
and  unsecured.  By  this  means  a  trifle  over  $1100.00  was  paid  on  the 
Ranson  secured  claim.  Thereafter  on  June  28,  1882,  Ranson  secured  a 
decree  of  foreclosure  and  sale  of  the  premises  covered  by  his  trust  deed 
to  pay  the  unpaid  portion  of  his  claim.  In  that  decree  the  court,  having 
the  will  of  the  deceased  and  the  trust  deed  before  it  and  having  jurisdic- 
tion of  all  the  heirs,  devisees  and  personal  representatives  of  the  de- 
ceased, decreed  that  the  widow  and  minor  children  of  the  deceased  were 
entitled  to  a  homestead  interest  in  the  real  estate  of  her  husband,  not- 
v;ithstanding  the  provisions  of  those  two  documents,  and  caused  the  same 


,/    i'lALi! 


■'^Kl^irn 


;;.■■'   .U  :-l!^(   .a  ".A  S^rkff 


••f^.;;   i:>ih    ',.:■■•   iMuCt  xd-iyqoiq   L . 

■  r'?  <>:-;•,(  i:\     .v.'obiv.'  ■brfrb  71TI  ■^nishi.' 

■  ••;■■.'  yrn 


.•"   iio  blui  a'-.-  ((^KOOIi/:;  ■!■:>  :   nifij  vS 

■;.-r;ii:.!-!S  '•(^••c.if;Ji   ,£s*(^I  Jit  &-■  -  "'^■'' 


-.1  r--N-- 


to  be  duly  set  off  and  allotted.  Under  that  decree  all  of  the  real  estate 
of  the  deceased,  except  the  homestead  so  set  off  and  about  twenty-six 
(26)  acres  of  farm  land,  was  sold  and  produced  about  $400  more 
than  enough  to  pay  the  unpaid  part  of  the  Ranson  claim  and  the  costs 
of  the  foreclosure  proceedings.  This  surplus  was  turned  over  to 
the  executor  of  the  deceased  to  be  by  him  handled  in   the  due  course 
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of  administration.  There  still  being  insufficient  funds  in  the  hands  of  the 
executor  to  pay  the  allowed  claims,  he  filed  his  petition  in  the  county 
court  for  leave  to  sell  the  remaining  26  acres  of  land  to  pay  debts.  On 
April  4,  1883  that  court  entered  its  order  setting  off  to  the  widow  as  her 
dower  nine  (9)  of  the  26  acres  mentioned,  and  ordered  the  executor  to 
sell  the  remaining  17  acres  to  pay  debts.  This  order  was  carried  out  and 
on  May  26th,  1883  he  made  a  report  to  the  County  Court  of  the  amount 
of  funds  in  his  hands  and  the  amount  of  the  unpaid  debts  and  asked  for 
an  order  of  distribution  of  such  funds  and  for  an  order  relieving  him 
from  making  further  report  until  after  the  death  of  the  widow.  The 
Court  approved  the  report,  odered  the  distribution,  found  that  nothing- 
further  could  be  realized  from  which  the  upaid  claims  could  be  liquidated 
until  the  termination  of  the  homestead  estate  and  ordered  that  the  ex- 
ecutor be  excused  from  making  further  reports  "until  the  termination  of 
the  Hfe  estate  of  the  widow."  The  widow  died  November  18,  1913.  The 
executor  of  her  husband^  wilLhad  died  many  years  before  that  time. 
On  February  24,  1914,  appolTooKaTir^been  appointed  administrator  de 
bonis  non  with  the  will  annexed,  filed  his  petition  for  leave  to  sell  the 
lands  previously  set  off  to  the  widow  as  her  homestead  and  dov.'er  in- 
terest, to  pay  the  balance  of  the  claims  allowed  against  the  estate,  after 
due  credit  had  been  allowed  thereon  for  all  the  moneys  that  had  come 
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into  the  hands  of  the  executor  for  that  purpose,  whether  the  same  had 
been  so  applied  or  not.     The  prayer  of  that  petition  was  granted,  and 
the  lands  in  question  were  ordered  sold,  lit  is  that  order  this  appeal  is 
prosecuted  to  reverse.  • — — 

The  reason  urged  by  appellants  in  their  argument  for  such  reversal 
is,  that  the  creditors  have  been  guilty  of  such  laches  in  permitting  the 
mismanagement  of  this  estate  in  several  particulars  as  to  bar  them  from 
now  having  their  claims  satisfied  out  of  the  real  estate  in  question. 

The  mismanagement  complained  of  relates  to  several  matters.  The 
first  one  argued  is  that  the  widow  was  provided  for  in  the  will  and  there- 
fore must  take  under  the  will  or  renounce  the  will  and  take  under  the 
statute,  but  that  she  could  not  take  both  under  the  will  and  under  the 
statute. 

The  Circuit  Court  having  before  it  in  the  foreclosure  proceeding 
the  parties  and  the  subject  matter,  determined  that  notwithstanding  the 
will  and  the  trust  deed,  the  widow  was  entitled  to  a  homestead  of  $1000, 
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in  value  and  proceeded  to  set  the  same  off  to  hei',  and  there  is  nothing 
in  the  record  from  which  it  can  be  determined  that  that  finding  and  decree 
was  procured  or  influenced  by  fraud.  The  County  Court  in  the  petition 
of  the  executor  to  sell  the  twenty-six  acre  tract  to  pay  debts  determined 
that  the  widow,  notwithstand- 
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ing  the  will,  was  entitled  to  dower  in  the 
land  not  sold  'under  the  foreclosure  decree,  and  proceeded  to  set  off  her 
dower.  These  courts  had  jurisdiction  and  the  orders  stand  unreversed  and 
unchallenged,  except  in  this  collateral  proceeding.  They  cannot  be  chal- 
lenged in  this  proceeding  by  appellants  who  were  parties  to  both  suits 
in  which  the  orders  referred  to  were  entered.  Dempster  v.  Lansingh,  244 
111.  402  and  cases  therein  cited.  Chicago  Title  &  Trust  Co.  v.  Moody,  233 
111.  634;  Pratt  v.  Griffin,  233  111.  349.  Besides  that,  appellants  have  not 
called  our  attention  to  how  the  widow  was  provided  for  by  the  will. 
Neither  is  it  apparent  from  a  scrutiny  of  the  will  itself  just  what,  if 
anything,  she  was  given  by  it  that  she  was  required  to  renounce  before 
she  could  take  under  the  statute.  We  see  nothing  in  either  of  the  orders 
referred  to  that  we  would  feel  justified  in  holding  was  either  irregular  or 
erroneous,  if  the  question  was  before  us  for  determination. 

It  is  next  contended  that  Ranson  should  have  been  required  to  have 
resorted  to  his  security  for  his  pay  instead  of  filing  his  claim  against 
the  estate.  It  is  proper  for  the  holder  of  a  secured  claim  to  present  the 
same  for  allowance  in  the  probate  court  where  the  estate  is  being  ad- 
ministered, or  he  may  resort  to  his  security,  or  he  may  pursue  both 
methods.     Furnace,  et  al,  v.  Union  Natl.  Bank,  147  111.  570. 
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It  is  next  urged  that  the  claims  were  not  paid  promptly,  and  that 
consequently  unnecessary  interest  was  allowed  to  accrue  thereon.  There 
is  nothing  in  the  record  to  indicate  that  any  interest  was  paid  on  any 
of  the  preferred  claims.  There  was  no  unreasonable  delay  in  fixing  the 
claim  day.  The  deceased  died  in  February,  1880,  letters  testamentary 
were  issued  to  the  executor  in  March,  1880,  and  the  May  term,  1880,  was 
fixed  for  claim  day.  At  that  time  the  law  prohibited  settling  the  estate 
in  less  than  two  years  after  letters  testamentary  were  issued.  During 
all  that  time  claims  might  under  proper  circumstances  be  presented  and 
allowed,  and  claims  were  in  fact  allowed  against  this  estate  in  substantial 
amounts  as  late  as  March  1882.  The  Ranson  claim  for  $3799.99  was  al- 
lowed on  March  3,  1882,  as  shown  by  the  report  of  the  executor.  The 
executor  could  not  safely  pay  the  seventh  class  claims  or  any  dividend 
on  them  until  the  time  had  expired  within  which  such  claims  could  be 
allowed,  particularly  where  the  personal  estate  of  the  deceased  is  known 
to  be  insufficient  to  pay  all  of  the  known  claims.  In  July  after  the  ex- 
piration of  the  time  in  which  claims  might  be  presented  the  executor 
i-eported  the  amount  of  money  in  his  hands  available  for  the  payment  of 
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seventh 
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class  claims  together  with  a  list  of  such  claims  allowed  and  ob- 
tained an  order  allowing  him  to  apply  such  funds  pro-rata  to  the  liquida- 
tion of  such  claims.  About  ten  months  later;  viz.,  May  28th,  1883,  the 
executor  filed  a  second  report  showing  the  balance  due  on  the  seventh 
class  claims  and  interest  from  July  10,  1882,  the  date  of  the  first  report 
on  the  balance  of  such  claims  not  covered  by  the  dividend  there  ordered 
paid.  There  is  nohting  in  this  record  to  indicate  any  undue  delay  in 
the  application  of  the  funds  of  the  estate  to  the  payment  of  the  claims. 

It  is  next  argued  with  some  show  of  feeling  that  the  county  judge 
of  Morgan  County  was  interested  as  an  attorney  for  the  estate  and  re- 
ceived fees  form  the  executor.  There  is,  however,  no  showing  that  the 
fees  so  received  by  the  firm  of  which  he  was  then  a  member  were  ex- 
horbitant,  or  more  than  others  would  have  charged  for  the  same  service,' 
and  it  appears  from  the  record  that  a  judge  from  another  county  entered 
most  if  not  all  of  the  orders  complained  of.  We  are  not  called  upon  here 
to  determine  the  question  of  ethics  involved  in  a  county  judge  taking- 
fees  as  an  attorney  in  an  estate  being  administered  in  his  court.  The 
question  before  us  is  whether  the  estate  suffered  by  reason  of  the  coure 
pursued,  to  such  an  extent  that  the  creditors  are  now  estopped  by  laches 
from  having  the  property  now  for  the  first  time  available  for  the  pay- 
ment of  their  claims,  so  applied.  We  are  unable  to  find  proof  in  this 
record  that  would  warrant  such  a  holding. 

It  is  next  insisted  that  the  property  set  off  to  the  widow  as 
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her  homestead  was,  when  the  same  v/as  allotted  to  her,  worth  much  more 
than  the  $1000  which  the  law  provides  for;  that  the  same  has  increased  in 
value  since,  and  that  there  should  have  been  a  reappointment  of  it  ob- 
tained by  the  creditors  and  the  surplus  applied  to  the  payment  of  the 
claims.  The  Supreme  Court  of  this  State  have  answered  this  last  conten- 
tion in  Garwood  v.  Gai-wood,  244  111.  580,  and  in  Afherton  v.  Hughes,  249 
111.  217.     In  the  Garwood  case  the  Court  said: 

"*  ■•■  ■•"'  If  3,  new  allotment  would  be  justified  upon  an  increase  of 
value,  because  the  party  entitled  to  a  homestead  has  got  all  the 
law  allows  him,  if  he  has  a  homestead  of  the  value  of  $1,000.00.  it 
is  equally  clear  that  he  has  not  got  all  the  law  allows  him  if  the 
premises  decrease  in  value  below  $1,000.00.  The  estate  of  home- 
stead, however,  is  not  now  a  mere  exemption,  but  is  an  estate  in 
the  land,  and  when  its  boundaries  have  once  been  fixed,  a  rule 
which  would  permit  it  to  be  cut  down  on  account  of  subsequent 
enhancement  in  value,  or  to  be  added  to  in  case  of  depreciation, 
would  be  impracticable  and  lead  to  much  embarrassment.  *  *  *" 

Of  course  it  goes  without  saying  that  if  by  fraudulent  means  an  award 

of  homestead  grossly  in  excess  of  $1000  in  value  should  be  obtained,  the 

power  of  the  courts  is  ample  to  correct  the  wrong,  but  no  such  condition 

is  shown  in  this  case. 

The  contention  next  made  that  the  homestead  was  abandoned  years 
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before  the  death  of  the  widow  is  unsupported  by  the  evidence.  While 
she  did  not  actually  reside  on  the  premises  during  the  last  several 
years  of   her   life,   she   controlled   it,    rented   it  and  had   the   pi-oceeds 
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from  it,  and  clearly  never  abandoned  it. 

What  has  already  been  said  disposes  of  the  contention  that  the  nine 
acres  set  off  to  the  widow  as  her  dower  could  have  been  sold  before  her 
death  to  pay  the  debts  of  the  estate. 

It  is  lastly  insisted  that  the  court  erred  in  admitting  certain  evidence 
offered  by  appellee  tending  to  show  that  Wood,  the  executor,  had  in  fact 
paid  the  dividend  which  the  court  ordered  him  to  pay  at  the  time  his 
last  report  was  approved.  If  it  was  error  to  admit  this  evidence,  it  was 
harmless.  It  was  not  an  issue  in  the  case  whether  that  dividend  was  in 
fact  fair  or  not,  for  the  petition  before  us  asks  for  the  sale  of  this 
property  to  pay  the  balance  of  the  claims  not  included  in  the  dividends 
which  Wood  should  have  paid  whether  he  did  pay  them  or  not.  So  far 
as  this  case  is  concerned  those  dividends  are  treated  as  paid  as  directed 
by  the  court,  and  the  presumption  of  law  is  that  they  were  so  paid  in  the 
absence  of  proof  to  the  contrary.  Luther  v.  Crawford,  116  111.  App. 
351-355  and  cases  there  cited. 

In  1883  the  County  Court  held  in  effect  that  these  very  lands 
were  exempt  from  sale  to  pay  the  debts  of  the  estate  until  the  death 
of  the  widow,  and  excused  the  representative  of  that  estate  from  doing 
anything  further  until  that  event  should  occur.  That  order  is  sufficient 
to  prevent  cerditors  who  relied  and  acted  thereon  from  being  held 
guilty  of  laches  in  not  proceeding  before  the     death     of     the     widow 

(Page  9) 
to  subject  the  land  in  question  to  the  payment  of  their  claims,  and  this 
proceeding  was  begun  in  apt  time  after  her  death. 

Finding  no  error  in  this  record,  the  order  of  the  County  Court  is 
affirmed. 

Order  affirmed. 
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GENERAL  No.  6379.  APRIL  TERTvI  A.  D.  1:45./     AGENDA  No.  33. 

DANIEL  B.  STEWART,  Appellee, 


ILLINOIS    CENTRAL  RAILROAD    jSfOM 
PA  NY,  Appellajn.  /' 

\  / 

GRAVES,  J.  \  / 


APR:^ 


Appeal  from 
McLear 
Circuit  Court 


This  is  an  action  begun  by  appellee  to  recover  from  appellant  com- 
pensation for  property  destroyed  by  fire  which  he  claims  was  started  by 
sparks  thrown  from  a  passing  engine  of  appellant.  The  case  hns  been 
tried  twice.  The  first  time  resulted  in  a  judgment  of  $!5000.  That  judg- 
ment was  reversed  on  appeal.  The  second  trial  resulted  in  a  verdict 
and  judgment  against  the  appellant  for  .$8279.  It  is  this  last  judgment 
appellant  now  seeks  to  have  reversed. 
Section  103  Chapter  114,  Kurd's  R.  S.  1911  provides: 

"That  in  all  actions  against  any  person  or  incorporated  com- 
pany tor  the  recovery  of  damages  on  account  of  any  injury  to 
any  property,  whether  real  or  personal,  occasioned  by  fire  com- 
municated by  any  locomotive  engine  while  upon  or  passing  along 
any  railroad  in  this  state,  the  fact  that  such  fire  was  so  conf- 
municated  shall  be  taken  as  full  prima  facie  evidence  to  charge 
with  negligence  the  corporation  or  person  or  persons  who  shall 
at  the  time  of  such  injury  by  fire,  be  in  the  use  and  occupation  of 
such  railroad.     *     *     *     " 

We  think  the  evidence  in  the  record  justified  the  jury  in  finding 
that  the  fire  was  started  by  sparks  thrown  from  an  engine  of  de- 
fendant, then  in  its  possession  and  being  used  by  it,  which  passed 
the  place  where  the  fire  occurred  shortly  before  the  fire  appeared. 
That  made  a  prima  facie  case  of  negligence  against  appellant  and 
as  there  was  proof  in  the  record  of  loss,  the  court  properly  denied 
appellant's    motions    to    instruct    the    jury  to  find    the    defendant    not 

(Page  1) 
guilty.  When  there  is  any  evidence  in  the  record,  from  which  if  it  stood 
alone,  the  jury  could,  without  acting  unreasonably  in  the  eye  of  t!ie  law,, 
find  that  all  the  material  averments  in  the  declarations  had  been  proven, 
the  case  should  go  to  the  jury.  Libby,  McNeil  &  Libby  vs.  Cook  222  111. 
206. 

When  there  is  evidence  in  the  record  sufficient  to  make  a  Prima  facie 
case  under  the  statute  above  quoted,  the  burden  of  overcoming  that 
prima  facie  case  is  on  the  defendant.  I.  C.  R.  R.  Co.  vs.  Barley  222  111. 
480,  C.  &  A.  R.  R.  Co.  v.  Glenny  175  111.  238.  If  he  offers  no  evidence  or 
not  sufficient  evidence  to  overcome  such  prima  facie  case,  or  if  the  plain- 
titT  offers  sufficient  other  evidence,  so  that  on  the  whole  record  he  has 
established  his  case  by  a  preponderance  of  all  the  evidence,  he  is  entitled 
to  recover.     When  this  case  was  submitted  to  the  jury  it  was  for  them  to 
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determine  whether,  considering  all  the  evidence  in  the  record,  the  greater 
v/eight  of  it  supported  the  plaintiff's  case.  The  jury  found  the  issues 
for  the  plaintiff,  and  we  think  their  verdict  finds  ample  support  in  the 
evidence. 

The  third  instruction  given  for  appellee  is  criticised  as  likely  to  be 
understood  by  the  jury  to  mean  that  appellant  must  disprove  negligence 
by  a  preponderance  of  the  evidence.  It  is  not  subject  to  the  criticism 
made.  If  standing  alone  it  might  have  been  misunderstood,  such  possi- 
bility was  removed  when  the  Court  gave  the  fourth  instruction  requested 
by  appellant.     That  instruction  was: 
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"The  Court  instructs  you  that  you  should  not  find  a  verdict 
for  the  plaintiff  upon  speculation,  possibilities,  or  mere  proba- 
bilities: the  law  requires  that  before  plaintiff  is  entitled  to  a 
verdict  the  evidence  must  show  by  a  preponderance.  First: 
That  the  fire  was  in  fact  caused  by  a  spai'k  or  sparks  emitted 
from  defendant's  locomotive  in  question. 

Second;  That  the  defendant  was  negligent  either  in  the 
equipment,  repair,  or  management  of  the  locomotive,  and  that 
such  negligence,  if  any,  caused  it  to  emit  sparks,  and,  that  the 
sparks  so  emitted  started  the  fire  which  destroyed  the  property 
in  que.stion,  and 

Unless  the  plaintiff  has  proven  each  of  these  requirements 
by  the  preponderance  of  the  evidence,  your  verdict  should  be  for 
the  defendant."  ~7 

The  rule  announced  in  C.  &  N.  W.  Ry.  Co.  ,v.  Gliisholm  79  111.  584, 
cited  by  appellant  to  show  that  appellee's  first  instruction  was  bad,  in  that 
it  advised  the  jury  that  it  was  its  duty  to  assess  damages,  if  they  believed 
certain  facts  to  be  established  by  the  evidence,  was  held  in  L.  E.  &.  St.  L. 
R.  R.  Co.  V.  Haenni,  146  111.  2.51-258  to  apply  only  to  cases  where  exemplary 
damages  may  be  recovered.  There  was  no  question  of  exemplary 
damages  in  this  case. 

The  objections  to  the  action  of  the  court  in  giving  and  refusing 
other  instructions  are  hypercritical  and  without  merit. 

One  witness  was  asked  "what  was  the  total  fair  cash  value  of  all  the 
Ijroperty  destroyed"  and  over  objection  answered  "Nine  Thousand  four 
liundred  and  some  dollars."  The  question  was  improper  and  the  objection 
should  have  been  sustained.  It  could,  however,  have  done  no  harm.  It 
was  the  last  question  put  to  the  witness  on  direct  examination  and 
amounted  to  a  request  for  the  witness  to  add  up  the  items  already  testi- 
fied to  by  him.     The  answer  was  given  in  general  terms. 

(Page  3) 

An  examination  of 
his  previous  testimony  shows  his  answer  to  this  question  places  the  total 
value  a  trifle  larger  than  the  sum  total  of  his  previous  estimates.  The 
verdict  of  the  jury  was  approximately  $1200  less  than  his  estimate  given 
in  answer  to  the  last  question  and  $900  less  than  his  estimates  given  in 
answer  to  previous  questions. 

It  is  therefore  apparent  that  the  jury  was  not  influenced  to  the 
detriment  of  appellant  by  the  answer  to  the  question  objected  to. 
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The  judgment  is  for  a  substantial  sum  but  not  larger  than  in  our 
judgment  the  evidence  warranted. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 
Judgment  Affirmed. 

(Page  4) 
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APRIL  TERM  ]/l5. 


JACOB  COHEN  and 

BENJAMIN  COHEN, 


H.  H.  DEVEREAU.X  and  , 

CHICAGO-SPRINGFELD  /OAL  CO. 
(a  coitooration) 

\  y'Appellees. 

GRAVES,  J.  \*<^ 
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AGENDA  No.  42 


Appeal  from 
Circuit  Court 
Morgan 
County.  y 


(^Lc. ._ 


A  bill  foran  accounting  was  tiled  by  appellants  against  appellees  in 
the  Circuit  Court  of  Morgan  County.  The  theory  of  the  bill  is  that  a  par- 
tnership existed  for  a  time  in  1907  between  the  parties  to  this  suirand 
that  appellees  had  in  their  possession  funds  belonging  to  the  firm  for 
v/hich  they  should  account.  The  Master  in  Chancery  to  whom  the  cause 
was  referred  reported  recommending  that  the  bill  be  dismissed  for  want 
of  equity.  Upon  hearing  before  the  Court  of  Exceptions  to  the  Master's 
report  the  Court  found  that  a  partnership  existed  and  referred  the  case 
to  the  Master  to  state  an  account  between  the  parties  for  the  time  they 
were  so  in  partnership.  From  that  order  of  reference  this  appeal  is  pros- 
ecuted. 

The  order  itself  is  very  indefinite,  and  gives  the  Master  no  basis  from 
which  he  could  state  the  account.  Such  an  order  of  reference  is  not  a 
final  decree.  Gray  v.  Ames  220  111.  251-254.  Lee  v.  Abrams  12  111.  111. 
Mahon  v.  Yanaway  52  111.  App.  23.  For  such  an  order  an  appeal  will  not 
lie.     This  appeal  is  therefore  dismissed. 

Appeal  dismissed. 
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GENERAL  No.  6394.        APRIL  TERM  A.  D.  1915.'        AGENDA  No.  45, 


OSCAR  H.  WYLIE,  individually, 
and  as  Trustee  under  the  last 
Will  and  Testament  of  SHERRILL 
P.  BUSHNELL,  Deceased, 

Appellant, 


;tu. 


Appeal  from 
the  Circuit  Court 
of  Ford  County 
Illinois. 


ALLEN  S.  BUSHNELL,  CAROLINE 
BUSHNELL,  EMILY  J.  WYLIE, 
SAMUEL  M.  WYLIE,  WINIFRED 
WHITE,  HOWARD  BUSHNELL,  ETHEL  I 
B.  WARING,  HORACE  L.  BUSHNELL,  > 
EMILY  BUSHNELL, 

Appellees. 

GRAVES,  J. 

Sherrill  P.  Bushnell  died  March  26th,  1902,  leaving  a  widow,  a  son  and 
daughter,  a  large  amount  of  property  both  real  and  personal  and  some 
substantial  debts.  By  his  will  he  nominated  appellant  executor  and  con- 
veyed to  him  his  entire  estate  in  trust  for  the  carrying  out  of  his  will. 
On  May  16th,  1911,  appellant  filed  in  the  Circuit  Court  of  Ford  County 
his  bill  in  chancery  asking  that  a  report  of  his  acts  and  doings  as  such 
trustee,  which  he  exhibited  with  his  bill,  be  approved.  On  July  t28th, 
1911,  Allen  S.  Bushnell  filed  his  bill  in  chancery  in  the  same  court  asking 
the  removal  of  appellant  as  such  trustee  for  reasons  set  forth  in  the  bill. 
These  two  causes  were  later  consolidated  for  hearing  and  determination. 
In  January  1915lihe  Court  oHtorod  ite  decree  in  which  it  was  first  in  gen- 
era! terms  found  that  appellant  had  not  faithfully  preformed  his  duty  as 
trustee,  rotiewed-by  ce¥orat  special  findings  the  substance  of  which  is  as 
follows: 

1.  That  appellant  had  never  made  an  inventory  of  the  funds  that 
had  come  into  his  hands  as  trustee  and  had  never  filed  in  the  County 
Court  any  proper  inventory  as  executor  from  which  the  amount  which 
should  be  charged  to  him  as  trustee  can  be  ascertained: 

2.  That  he  had  never  kept  any  books  of  accounts  as  such  trustee; 
that  the  only  data  kept  by  him  of  his  receipts  and  disbursements  as  sucn 
trustee  consisted  of  letters,  statements,  receipts  and  other  memoranda 
kept  in  envelopes,  some  of  which  were  originals  and  some  duplicates, 
from  which  no  reliable  statement  could  be  made  showing  the  true  con- 
dition of  his  accounts  as  such  trustee: 

3.  That  a  number  of  reports  filed  by  him  in  the  County  Court  in  the 
belief  that  they  were  correct  differed  so  widely  from  each  other  and  from 
the  report  filed  with  his  bill  as  to  indicate  his  inability  to  state  a  correct 
account. 

4.  That  by  lack  of  due  diligence  a  debt  of  $240  due  the  estate  from 
a  tennant  at  the  time  of  the  death  of  the  testator  was  lost: 

5.  That  he  released  without  authority  or  the  consent  of  the  resid- 
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uary  legatees  a_  mortgage  and  the  indebtedness  secured  thereby  due  the 
estate  from  Allen  S.  Bushnell  and  Caroline  Bushnell  to  the  amount  of 
$1250. 

6.  That  he  has  never  had  an  appraisement  of  the  personal  estate 
of  the  testator  or  paid  all  the  debts  of  the  estate  or  settled  the  estate  in 
the  County  Court,  although  eight  years  have  passed  since  the  death  of  the 
testator,  although  to  do  so  was  necessary  in  order  to  determine  the  amount 
with  which  he  should  charge  himself  as  trustee. 

7.  That  he  has  never  made  any  detailed  statement  in  writing  to 
the  certui-que-trustents  of  the  amounts  of  his  receipts  or  disbursements 
as  trustee,  hut  has  reported  to  them  such  facts  only  verbally  and  in  a 
general  way. 

-(Pnaii  gr~- 

8.  That  the  report  submitted  with  his  bill  is  not  a  proper  or  suffic- 
ient report. 

9.  That  by  reason  of  his  failure  to  discharge  his  duties  as  executor 
and  trustee,  ill_feeling  exists  beteen  him  and  eome  of  the  cistui-que-l 
trustents: 

10.  That  he  has  taken  credit  for  $2117.38  for  his  services  as  trustee 
and  that  one-half  of  that  amount  or  $1058.69  is  adequate: 

11.  That  he  should  be  removed  as  such  trustee  and  a  suitable  person 
appointed  in  his  stead.  /  ,     •      "  >_ 

The  6«*irt  bjK-ite-  decree  then  order;ithat  appollant  charge  himself 
with  the  $240  he  so  negligently  failed  to  collect  and  with  the  $1058.69 
with  which  he  has  overcharged  the  fund  for  his  own  compensation;  that 
the  said  Allen  S.  and  Caroline  Bushnell  pay  into  Court  for  the  benefit  of 

the  trust  fund  the  $1250  which  was  improperly  released  to  them  by  -ap —  ^V-^-vt/*-'''^*'*-*^  a-*-^ 
p»ll«i«t  together  with  accrued  interest  thereon:  that  ^pellant  as  execut- 
or promptly  close  up  the  estate  in  the  County  Court  and  then  file  in  the 
Circuit  Court  a  true  inventory  of  all  the  property  both  real  and  personal, 
in  his  hands  as  trustee  and  report  showing  in  detail  clearly  evei-y  item  of 
money  that  has  come  mto  his  hands  as  such  trustee  and  every  item  of  ex- 
penditure of  the  same  with  the  date  when  the  person  to  whom  and  the 
purpose  for  which  the  same  was  paid  up  to  January  1,  1910,  and  a  second 

report  of  the  same  kind  not  later  than  April  1,  1915,  covering  the  time  I 

from  .January  1st,  1910  to  the  date  of  such  second  report:  that  upon  such 
inventory  and  re- 

(Page  3) 
ports  being  approved  another  trustee  will  be  appoint- 
ed to  whom  appellant  shall  turn  over  and  transfer  all  the  funds  and  pro- 
perty in  his  hands  as  trustee  and  that  he  shall  then  jje  relieved  from  the 
further  execution  of  the  trust;  that  '^rr  Unr'^'r  bill  be  dismissed  for  want 
of  equity  and  that  he  personally  pay  the  costs  of  the  litigation.  At  is  to 
challenge  the  correctness  of  this  decree  that  this  appeal  is  prosecuted. 

We  think  the  findings  and  conclusions  contained  in  the  decree  are 
amply  supported  by  the  evidence  in  the  record  and  that  the  orders  there- 


in  contained  are  fully  warranted  by  the  law  and  the  facts. 

Apellant  has  placed  great  stress  in  his  argument  upon  the  fact  that 
there  is  no  evidence  in  the  record  warranting  a  finding  that  appellant  has 
been  ^dishonest  in  his  management  of  the  trust  fund.  There  is  no  such 
finding  in  the  decree.  Neither  is  such  a  finding  necessary  as  a  basis  for 
decree.  It  is  quite  as  essential  that  a  trustee  shall  be  careful,  diligent 
and^prompt  in  the  doing  of  everything  required  of  him  by  the  law  and 
the  will  in  which  he  is  named  as  trustee,  as  it  is  to  be  honest.  Reardon 
V.  Youngquist  189  111.  App.  3,  17.  It  is  also  his  duty  to^  keep  accurate 
b^s  of  account  in  which  are  recorded  from  day  to  day  as  the  transac- 
tions occur  the  items  of  moneys  received  and  expended.  It  was  for  the 
neglect  of  these  duties  that  the  Court  ordered  him  discharged  as  trustee. 
The  Court  did  not  find  that  his  account  filed  with  his 
~  (Page  4) 

bill  was  incorrect, 
except  in  respect  to  the  item  of  $240  lost  by  his  negligence,  the  item  of 
$1250  for  the  note  improperly  cancelled,  and  the  overcharge  for  com- 
missions, but  did  find  that  it  was  impossible  for  one  not  personally  con- 
versant with  the  facts  to  tell  from  a  lot  of  loose  papers,  letters,  receipts 
and  memoranda  whether  the  same  was  correct  or  not,  particularly  in 
view  of  the  fact  that  numerous  discrepancies  were  discovered  in  difl'erent 
reports  he  had  made  of  the  same  transaction. 

Regardless  of  whether  Allen  S.  Bushnell  and  certain  other  legatees 
may  have  consented  that  appellant  might  cancel  the  debt  of  Caroline  and 
Allen  S.  Bushnell  for  $1250,  such  cancellation  was  in  fraud  of  the  rights 
of  the  residuary  legatees  and  the  Court  was  bound  so  to  hold. 

The  reduction  of  appellant's  compensation  was  a  matter  lodged  in 
the  discretion  of  the  trial  court,  and  we  think  that  discretion  was  not  abus- 
ed. He  might  well  have  been  denied  all  compensation.  It  is  for  care- 
J^l,  diligent  and  prompt  as  well  as  honest  service  that  one  acting  for  others 
is  entitled  to  compensation.  Reardon  v.  Youngquist  189  111.  App.  3-17  and 
cases  there  cited. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 

(Page  5) 
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GENERAL  No.  6412.        APRIL  TERM  A.  D.  19l/.        AGENDA' No.  60 

ANTONE  NAGALIL,  Appellee,  /        Appeal  from  the 

Circuit  Court 


SHOAL  CREEK  COAL  COMPANY, 


of  Montgomery 

County 
Appel^^nt.  j,ji^^j^_ 


GRAVES,  J.    rr-  -  ..'      ,    .      •    -^^'TT 

-In  Fobruary  lOlQ/appcIfee  was  a  miner  in  the  employ  of  ap^fentr  ^ 
At  the  time  in  question  he  was  acting  as  a  helper  to  a  timberman  whose 
duty  it  was  to  place  timbers  in  the  mines  to  support  the  roof  where 
necessary.  At  a  certain  place  in  the  mine  some  workmen  discovered 
what  they  considered  a  dangerous  place  in  the  roof  and  reported  it  to 
the  mine  boss.  When  appelfc^^xt  went  into  the  mine,  the  night  boss 
directed  him  and  the  timberman  with  whom  he  was  working  to  go  to 
the  place  in  question  and  "timber"  it.  They  went  to  the  place  directed. 
Before  they  began  to  work  they  looked  for  but  found  no  examiner's 
mark  to  indicate  a  dangerous  condition.  They  then  pulled  down  some 
loose  rock  and  prepared  to  timber  the  roof.  While  Xhey  were  there 
working  some  loose  rock  and  slate  fell  upon  a:ppeU£e,  aikl  he  was  pain- 
fully injured.  His  hip  was  dislocated,  his  head,  shoulder,  side  and  knee 
were  bruised,  and  he  was  injured  internally.  He  was  laid  up  for  three 
months.  Three  years  later,  at  the  time  of  the  trial,  he  was  still  suffering 
from  his  injuriesij  He  brought  suit  charging  appellant  with  willful  failure 
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to  comply  with  the  provisions  of  paragraphs  3,  4  and  5  of  section  20  and 
paragraphs  1,  4,  .5,  6,  7  and  8  of  section  21  of  the  Miners  Act,  which 
among  other  things  requires  that  mines  shall  be  examined  by  a  certified 
mine  examiner  within  tv/elve  hours  preceding  every  day  the  mine  is  to  be 
operated;  to  inspect  all  places  where  men  are  required  to  work  and  ob- 
serve whether  there  is  any  dangerous  roof,  and  where  such  dangerous 
roof  is  found  to  place  a  conspicuous  mark  or  sign  at  such  dangerous  place 
as  a  warning,  and  to  keep  a  record  thereof  in  a  book  kept  for  that  pur- 
pose, for  the  information  of  the  company,  the  inspector  and  all  persons 
interested.  He  obtained  a  verdict  for  $750,  filed  a  remittitur  of  $250 
and  took  judgment  for  $500. 

It  is  urged  by  appellant  that  the  provisions  of  the  act  referred 
to  applies  only  to  miners  proper,  and  not  to  timbermen.  The  Supreme 
Court  in  Wilson  v.  Danville  Coal  Co.  264  111.  143  and  in  Pazzi  v.  Kernes 
Oonnewald  Coal  CO.  226  111.  30  have  held  that  such  act  does  apply  to 
timbermen. 

It  is  next  urged  that  there  is  no  proof  that  this  act  was  violated. 
Appellee  testified  that  he  looked  for  the  examiner's  mark  first  and  found 
none.     Appellee  did  not  see  fit  to  prove  that  the  act  referred  to  had 
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1-een  complied  with  or  that  any  danger  mark  had  been  placed  as  required 
by  that  act.  In  the  absence  of  affirmative  proof  that  the  mine  had  been 
examined  and  the  danger  mark  placed  as 
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required  by  the  statute,  proof 
that  appellee  looked  for  it  and  did  not  find  it  is  sufficient  o  warrant  a 
finding  by  the  jury  that  it  was  not  there.  Whether  the  failure  of  the 
m.ine  examiner  to  place  a  danger  mark  near  the  defective  roof  was  the 
proximate  cause  of  the  injury  was  under  the  facts  in  this  case  clearly  a 
question  for  the  jury.  The  peremptory  instruction  asked  for  by  appellant 
was  properly  refused.     Libby,  McNeil  &  Libby  v.  Cook  222  111.  206. 

It  is  next  urged  that  the  judgment  is  excessive.  Larger  judgments 
have  been  sustained  where  the  injury  was  apparently  no  more  severe  than 
this  one.  We  do  not  regard  the  amount  excessive.  He  was  earning 
nearly  $3.00  per  day,  which,  for  the  time  he  was  laid  off  would  amount 
to  about  half  the  judgment  he  obtained.  Besides  that  the  evidence  shows 
he  suffered  and  still  suffers  considerable  physical  pain,  which  is  a  proper 
element  of  damap;e. 

Two  of  appellee's  given  instructions  are  complained  of,  one  of  them 
because  it  tells  the  jury  that  the  provisions  of  the  Miners  Act  above  re- 
ferred to  applies  to  timbermen  as  well  as  other  employees.  This  in- 
struction is  correct  in  the  authority  of  Wilson  v.  Danvrlle  Goal  Co.  and 
Pazzi  V.  Kernes  Donnewald  Coal  Go.  Supra.  The  other  is  criticised  be- 
cause it  authorizes  the  jury  to  award  damages  for  physical  pain  and 
suffering     That  instruction  also  correctly  states  the  law. 

(Page  3) 
Appellant  complains  of  the  refusal  by  the  Court  to  give  several  in- 
structions asked  by  it.  One  was  bad  because  it  included  the  element  of 
contributory  negligence.  Contributory  negligence  is  no  defense  where 
the  charge  is  willfid  violation  of  the  mining  act.  Peibles  v.  O'Gjra  Goal 
Co.  239  111.  373.  Merfens  v.  Souihern  Coal  &  Mining  Co.  235  111  340. 
Kelleyville  Coal  Co.  v.  Strine  217  111.  523. 

Another  refused  instruction  announced  the  law  to  be  that  although 
the  mine  examiner  failed  to  perform  the  duties  imposed  upon  him  by  law, 
yet  if  he  was  not  conscious  of  such  failure,  no  liability  would  attach  to 
the  mine  owner.  The  proposition  is  too  preposterous  to  need  comment. 
Everyone  is  presumed  to  know  the  law,  particularly  one  who  is  specially 
designated  to  see  that  it  is  carried  out.  How  anyone  can  know  that 
the  law  requires  of  him  an  affirmative  act  and  yet  not  be  conscious  of 
the  fact  that  he  has  not  performed  such  affirmative  act  is  inconceivable, 
and  it  is  still  more  incomprehensible  how.  if  it  were  possible  for  a  mine 
examiner  to  fail  to  examine  a  mine  and  not  know  it,  that  such  fact 
should  excuse  the  mine  owner  from  the  consequences  of  the  failure  to 
perform  such  duty. 

The  other  refused   instructions  were  all  based  on   the  theory  that 
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the  mine  examiner  had   faithfully  examined  the  mine.     There  was  no 
proof  offered  by  appellant  even  attempting  to  show  that  any  examination 
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whatever  was  made  by  such  examiner.     There  was  no  error  in  refusing 
the  instructions  referred  to. 

Finding  no  error  in  the  record,  the  judgment  of  the  Circuit  Court 
is  affirmed. 

Judgmeni  affirmed. 

The  abstract  of  record  prepared  by  appellant  was  insufficient  and 
defective.  Appellee  very  properly  prepared  and  filed  an  additional  ab- 
stract containing  nine  pages,  the  cost  of  which  is  ordered  taxed  to  ap- 
pellant. 
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OCTOBER  TERM  A.  D.  1915.        AGENDA  No.  3. 


FRANK    WALKER,   Administrator   of    the 
Estate  of  ANNA  A.  WALKER,  Deceased. 

Appellee^   - 

'Z<  Appellant:JEm«s.  X^ 


^'  ''""Ijvui. 


Error  to 
Tazewell  County. 


<^      '4       h  a^vMU 


GRAVES,  J.  ,.    ,. 

Appellee  was  during  the  lifetime  of  Anna  A.  Walker,  her  conservator, 
and  upon  her  death  he  became  the  administrator  of  her  estate. 

As  such  conservator  and  later  as  such  administrator,  he  held  a  note 
signed  by  appellant,  dated  March  5,  1907,  for  $500  due  in  six  months 
after  date  and  drawing  7  per  cent  annual  interest.  There  were  two  pay- 
ments made  on  this  note  prior  to  the  death  of  Anna  A.  Walker,  that 
are  endorsed  thereon.  One  for  $200  dated  August  14,  1908,  and  one  for 
$200  dated  September  2nd,  1909,  and  appellant  claims  that  he  paid  ap- 
pellee $75  on  October  G,  1909  that  should  have  been  endorsed  thereon 
but  was  not. 

After  the  death  of  Anna  A.  Walker,  appellant  filed  against  her 
estate  a  claim  consisting  of  eleven  items,  including  the  two,  $200 
payments  that  were  endorsed  on  the  note  and  the  $75  payment  he 
claims  to  have  made  on  October  6,  1909.  The  first  item  of  the  claim 
was  dated  in  March  1902,  and  the  last  in  October  1909.  This  claim  was 
objected  to  by  the  administrator  and  upon  a  hearing  by  the  Court  it 
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was  disallowed.     After  this  claim  was  disallov.^ed,  but  while  the  parties 
were  still  in  the    courthouse    where    the    hearing    was    hadllhe  parties 
agreed  that/appeilee-*liould  give  appellaHt  credit  on  the  note  for  the-$¥5-  '*»=^'<='*~e^ 
in  controversy  and  that  a^^^Sntsl^uld  within  twent^-dayG,  aftcrwarda 
-e*t««d«d-to-th«4jL_4a5^  pay  the  balance  due  on  the  note.    Wifefaio-Jhe 


•+«iwy--d4yi:a_xn£rU4©fied,  e^peftm^  sent  .ap¥>etfee-^''^_check  for  $129.32  en- 
closed in  a  letter  which  plainly  informed  "^^^©JiSe-^iat  according  to  ap-< 
4*eHafrt^  understand^ny,  the  check  fop  $129.u2  was  in  full  for  the  balance 
due  on  the  note. ,   Ap'poUQd^^ccepted  this  check,  cashed  it,  and  endorsed 
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of  the  note  as  so  much  naid.     Later  his 


the  amount  of  it  on  the  bad 

attorney  wrote  to^a^S4a4itthat  there  was  still  due^SSToiTthe  note,  and 
that  if  he  did  not  payjhat  amqant  he  would  be  sued,  and  that  if  he 
was  sued  the  $*e-  would  not  be  allowed.  He  did  not  pay  it,  and  -appellee  - 
began  this-  suitj  before  a  .justice  of  the  peace  where  appellant  was  de- 
-4eated.  He  then  appealed  the  case  to  the  Circuit  Court  of  Tazewell 
County,  where  it  was  tried  de-novo,  before  the  judge  without  a  jury. 
Appellee  there  obtained  a  judgment  against  appellant  for  $105.32.  It 
is  the  correctness  of  this  judgment  that  is  before  us  on  this  appeal. 

The  controversy    in  the    Circuit    Court,     as  well     as    here,    is    not 


over  whether  the  contract  of  settlement  above  mentioned  was  made,  but 

(Page  2) 
whether  the  amount  sent  by  appellant  to  appellee  was  a  payment  in  full 
of  the  balance  due  on  the  note  aft*r  the  $75  had  been  duly  credited 
thereon. 

There  is  no  doubt  that  an  accurate  computation  of  interest  and  par- 
tial payments  will  show  that  the  check  was  about  $3.00  less  than  the 
actual  amount  due  on  the  note  after  the  $75  was  indorsed  thereon. 
Neither  is  there  any  doubt  that  appellant  sent  the  check  as  a  payment  in 
full  of  the  balance  due  on  the  note  and  as  a  compliance  with  the  terms 
of  the  compromise  agreement  between  himself  and  appellee.  The  letter 
sent  by  appellant  with  the  check  makes  this  clear. 

If  for  any  reason  appellee  did  not  wish  to  accept  the  amount  for 
the  purpose  and  upon  the  conditions  named  therein  or  in  the  letter  ac- 
companying it,  it  was  his  duty  to  return  it  to  appellant.  Lapp  v.  Smiih 
183  111.  179.  The  fact  that  he  accepted  the  check,  cashed  it  and  kept 
the  money  must  be  construed  as  an  acceptance  for  the  purpose  for  which 
he  knew  it  was  sent,  even  if  at  the  time  he  protested,  that  it  was  not  for 
a  sufficient  amount.  Canton  Coal  Co.  v.  Parlin  Etc.  Co.  215  111.  244,  Snow 
V.  Greisheimer  220  111.  106.  The  sending  of  the  check  by  appellant  to 
appellee  as  a  payment  in  full  of  the  balance  due  on  the  note  and  the  ac- 
ceptance by  appellee  of  such  check  amounts  under  the  facts  in  this  case 
to  an  accord  and  satisfaction.     Bingham 
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V.  Browning  197  111.  122.,  Canton 
Coal  Co.  V.  Parlin  Etc.  Co.  215  ill.  241. 

The  contention  that  the  compromise  contract  was  not  valid  because 
the  administrator  had  not  obtained  authority  from  the  probate  Court 
to  do  so,  is  without  force.  The  power  to  compromise  claims  was  a  com- 
mon law  power  of  an  administrator.  The  provision  of  the  statute  making- 
such  compromise  binding  on  all  persons  interested,  provided  a  certain 
course  is  pursued,  is  intended  for  the  protection  of  the  administrator. 
Hencley  v.  City  of  Chicago  41  111.  136,  Short  v.  Johnson  25  111.  405,  C.  B.  & 
Q.  R.  R.  Co.  V.  Hendricks  125  111.  App.  480-489,  McFadden  v.  St.  Pauf 
Coal  Co.  263  111.  441-445. 

The  judgment  of  the  Cu'cuit  Court  is  therefore  reversed  with  a  find- 
ing of  fact  to  be  incoi-porated  in  the  record. 

Reversed  with  a  finding  of  fact. 

We  find  as  an  ultimate  fact  that  the  check  for  $129.32  was 

sent  by  appellant  to  appellee  and  accepted  by  him  as  an  accort 

and  satisfaction  of  all  claims  appellee  had  against  appellant  on 

the  note  sued  on. 
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STEPHEN  G.  COLE  Wd 
LYDIA  J.  COLE, 


GENERAL  No.  6437.     OCTOBER  TERM  A.  D.  19]/.     AGENDA  No.  15 

JACOB  LONGENBACH  and 
ISAAC  W.  LONGENBACH, 
Administrators  Estate  of  Issac  Longen- 
bach,  deceased, 


Appeal  from  the 
Circuit  Court  of 
Shelby  County. 


GRAVES,  J. 

Appellants  as  administrator^Na^JJa^  estate  of  Isaac  W.  Longenbach 
on  May  14th,  1913,  filed  their  bill  to  foreclose  a  mortgage  given  by  ap- 
pellees. The  mortgage  was  dated  August  21,  1893,  and  was  recorded  in 
1904.  It  was  given  to  secure  a  note  for  $250.00  dated  August  2nd,  1893, 
and  due  September  1st,  1896.  Several  payments  were  endorsed  on  the 
back  of  the  note.  The  last  one  was  dated  September  7th,  1901  and 
shows  a  payment  of  $25.  On  the  face  of  the  note  action  on  it  was  plainly 
barred  by  the  statute  of  limitations  and  there  was  nothing  in  the  endorse- 
ments on  it  that  took  it  out  of  the  operation  of  that  statute.  Under  such 
a  state  of  facts,  when  that  statute  is  relied  on  as  a  defense,  the  bill  must 
either  by  original  averment  or  by  amendment  show  some  fact  that  pre- 
vents the  running  of  that  statute.     Walker  v.  Ray,  111  111.  315. 

To  take  the  case  out  of  the  statute  of  limitations  it  is  alleged  in  tlie 
bill  that  the  deceased  died  February  13,  1912,  and  that  for  eleven  years 
prior  to  his  decease  he  was  insane  and  incapable 
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of  transacting  I'usiness. 
The  answer  of  appellees  sets  up  the  statute  of  limitations,  denies  that 
the  deceased  was  insane  or  incapable  of  transacting  business,  and  avers 
that  he  did  in  fact  transact  his  own  business  for  all  of  the  eleven  years 
next  preceding  his  death.  A  general  replication  was  filed  to  this  answer 
and  the  cause  was  heard  by  the  chancellor  on  proofs  taken  and  reported 
by  the  master  without  his  conclusions.  The  court  found  that  the  com- 
plainants had  failed  to  establish  the  averments  of  the  bill,  and  it  was  dis- 
missed for  want  of  equity. 

The  only  contested  issue  presented  by  the  pleadings  was  whetlier  the 
mental  condition  of  the  deceased  was  such  as  to  prevent  the  running  of 
the  statute  of  limitations.  Upon  that  issue  the  evidence  was  conflicting. 
After  a  careful  review  of  it,  we  feel  that  the  finding  of  the  chancellor 
was  supported  by  the  competent  evidence. 

There  is  in  the  record  considerable  testimony  which  appellants  claim 
shows  payments  on  the  debt  that  are  not  credited  on  the  bacK  "f  the 
note.  They  now  ask  that  the  decree  be  reversed  and  the  cause  remaned 
to  the  Circuit  Court  with  directions  to  allow  them  to  amend  their  bill  to 


conform  to  the  proofs.  In  support  of  that  practice  they  cite  Higgins  v, 
Higgins,  219,  111.  146.  That  case  is  not  in  point.  In  that  case  the  trial 
court  granted  relief  on  grounds  that  were  not  averred  in  the  bill,  but  of 
which  there  was  sufficient  proof  that 
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would  have  been  competent  if  there 
had  been  proper  averments.  The  decree  was  therefore  reversed  and  the 
cause  was  remanded  to  the  trial  court  with  directions  to  permit  an  Jinien- 
dment  to  the  bill  to  correspond  with  the  proof  and  then  to  re-enter  the 
former  decree.  In  this  case  the  decree  was  based  on  competent  c /i Jence 
and  is  clearly  right  under  both  the  averments  and  the  proof.  The  test- 
imony which  appellants  urge  shows  payments  on  the  debt  that  should 
have  been  endorsed  on  the  note  consists  chiefly  of  conversations  with 
and  statements  of  appellant,  of  so  indefinite  a  character,  both  as  to 
amounts  and  dates,  as  to  be  worthless  as  evidence,  and  is  wholly  insuf- 
ficient to  support  a  finding  that  any  payments  were  mad(;  within  the 
period  of  limitations. 

Appellants's  contention  in  their  reply  brief  that,  because  the  question 
of  the  incompetency  of  the  evidence  of  subsequent  payments  was  not 
raised  in  the  Circuit  Court,  it  cannot  be  raiser  here,  has  no  force.  It  is 
Jiot  raised  here  to  reverse  the  decree  but  to  support  it.  Appellants  have 
no  competent  evidence  in  the  record  to  show  that  such  payments  were 
made,  even  if  the  bill  had  contained  averments  that  would  make  evidence 
of  such  payments  competent. 

The  decree  of  the  Circuit  Court  is  therefore  affirmed. 

Decree   affirmed. 
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GENERAL  No.  6442.      OCTOBER  TERM,  A.  of  1915.      AGENDA  No.  18. 


JOHN  LINDENBAUM,  Appellee 
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THE    SELLS-E;L0T0    shows    COMBfANl, 

Appellant. 


GRAVES.  J. 


Appeal  from  the 

Circuit  Court  of 

Vermilion 

County 


This  is  an  appeal  from  a  judgment  for  $1500  in  favor  of  appellee  in 
a  suit  for  personal  injuries.  '  ;— 

(__The  declaration  chargeS^at  appellee  was  at  the  time  he  was  injured 
an  employee  of  appJellanf  as  a  performer  in  a  circus;  that  one  of  his 
duties  was  to  ride  in  street  parades  on  an  artillery  wagon  drawn  by 
horses;  that  he  had  nothing  to  do  with  the  management  of  the  horses; 
that  the  management  and  control  of  the  horses  was  in  charge  of  other  ser- 
vants of  appellant;  that  it  was  the  duty  of"  appellant  to  furnish  appellee/ 
with  a  safe  place  to  ride  and  a  safe  conveyance  to  ride  on  and  to  so  man- 
age the  same  as  not  to  injure  appeflW. '  The  only  negligence  charged  is 
that  ^Lppellaiit  by  its  servants  so  negligently,  carelessly  and  improperly 
droye_and  managed  the  horses  attached  to  the  artillery  wagon  on  which 
iappofloty^  was  riding  that  the  horses  ran  away,  the  wagon  was  thrown 
against  a  pole  and  appolloo,  while  in  the  exercise  of  due  care  for  his  own 
safety,  was  thrown  from  the  wagon  and  injured,  j'  To  this  declaration  a 
plea  of  the  general  issue  was  filed. 
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When  sit  is  begun  by  a  servant  against  his  master  to  recover  foi 
personal  injuries  resulting  from  negligence,  and  the  negligence  charged 
is  that  of  another  servant  of  the  same  master,  the  declaration  must 
either  expressly  aver  that  such  two  servants  of  a  common  master  were 
not  fellow-servants  or  must  aver  facts  which  negative  that  relation.  Chi- 
cago City  Ry.  Co.  v.  Leach,  208  111.  198.  The  only  averment  in  this  declar- 
ation that  tends  to  negative  the  existence  of  the  relation  of  fellow  ser- 
vants is  that  appellee  had  nothing  to  do  with  the  management  of  the 
horses  attached  to  the  wagon.  To  our  minds  that  averment  does  not 
sufficiently  show  that  the  relation  between  appellee  and  the  servant  of 
appellant  who  had  the  management  of  the  horses  in  charge,  was  not  that 
of  fellow-servants  or  in  other  words,  that  it  was  not  such  as  to  permit 
of  the  exercise  of  influence  by  one  over  the  other  promotive  of  caution. 
Aldrich  v.  I.  C.  R.  R.  Co.,  241  111.  402.  If  this  case  is  ever  ti-ied  again  the 
declaration  should  be  so  amended  as  to  clearly  negative  the  relation  of 
fellow-servant  between  appellee  and  the  driver  of  the  team. 

The  proof  tended  to  show  that  the  servant  of  appellant  who  was  en- 
gaged in  managing  one  of  the  teams  hitched  to  the  wagon  in  question, 
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and  who  in  so  doing  rode  one  of  the  horses  and  guided  the  other  with  a 
single  hne,  struck  the  horse  he  was  riding  with  his  spur  and  kicked  the 
other  horse  and  that   thereupon  the   team  became   unmanageable   and 

(Page  2) 
ran  away.  There  is  also  some  proof  tending  to  show  that  but  for  the  fact 
that  a  bystander  ran  in  front  of  the  team  and  waved  some  object  in  their 
faces  thereby  causing  them  to  swerve  in  their  course,  the  accident  might 
not  have  occurred.  It  is  the  province  of  the  jury  to  determine  whether 
the  negligence  chai-ged  in  the  declaration  or  something  else  was  the  prox- 
imate cause  of  the  injury.  There  is  also  some  proof  tending  to  show  that 
one  of  the  horses  had  a  vicious  propensity  to  "buck".  There  is  no  allega- 
tion in  the  declaration  charging  appellant  with  negligence  in  furnishing 
a  horse  with  a  vicious  propensity,  or  with  the  failure  to  use  due  care  in 
the  employment  of  careful  servants. 

Under  the  facts  in  his  case  it  was  all  important  that  the  jury  should 
have  been  acurately  instructed.  In  that  respect  the  court  committed 
error.  Notwithstanding  the  fact  that  the  question  of  fellow-servant  was 
clearly  in  the  case,  and  the  further  fact  that  appellant  claims  that  the 
question  of  assumed  risk  is  also  involved,  the  court  gave  at  least  two  in- 
structions at  the  instance  of  appellant,  the  same  being  numbered  three 
and  six  respectively,  in  which  a  verdict  is  directed,  yet  in  which  the  ques- 
tions of  fellow-servant  and  assumed  risk  .are  ignored. 

The  instruction  numbered  three  undertakes  to  recite  the  averments 
of  the  declaration  and  concludes  "if  you  believe  from  a  pre- 
ponderance of  the  evidence  in  the  case  that  the  plaintiff  has  proven  the 
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facts  as  alleged  in  said  declaration,  then  under  the  law  your  verdict  should 

be  in  favor  of  the  plaintiff."      The  instruction  numbered  six  is  as  follows: 

"The  court  instructs  the  jury  that  the  plaintiff  is  only  re- 
quired to  prove  his  case  by  a  preponderance  of  the  evidence.  He 
is  not  required  to  prove  his  case  by  any  greater  or  higher  degree 
of  proof  than  a  mere  preponderance,  and  if  you  believe  that  the 
plaintiff  has  poven  his  case,  as  alleged  in  his  declaration,  by  a 
preponderance  of  the  evidence,  then  under  the  law  it  is  your 
duty  to  render  a  verdict  in  favor  of  the  plaintiff." 

As  there  is  no  allegation  in  the  declaration  denying  that  appellee  assumed 
the  risk  and  no  sufficient  allegation  there  negativing  the  relation  of  fel- 
low-servant, it  was  error  to  give  these  instructions.  Ill  Terra  Cotta  Lum- 
ber Co.  V.  Kawley,  214  111.  243.  When  an  instruction  directs  a  verdict 
upon  proof  of  certain  facts,  it  must  omit  no  element  necessary  to  re- 
covery.    Pardridge  v.  Cutter,  168  111.  504. 

In  another  instruction  the  court  told  the  jury  "you  are  not  bound 
by  the  number  of  witnesses  which  may  testify  on  one  side  or  the  other 
of  any  particular  fact  or  state  of  facts."  It  is  true  that  the  preponder- 
ance of  evidence  as  to  any  controverted  fact  is  not  necessarily  determined 
by  the  number  of  witnesses  who  testify  pro  and  con  on  that  question, 
but  other  considerations  being  equal,  that  may  be,  and  in  fact  often  is. 
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the  thing-  that  controls.     The  instruction  should  not  have  been  given  in 
that  form. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  is  re- 
manded to  that  court  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Reversed  and  remanded. 
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Appeal  from  the 
Circuit  Court  of 
Moultrie  County. 


GRAVES,  J. 


This  is  an  appeal  from  a  judgement  for  $1800  in  favor  of  appellee 
for  personal  injuries. 

Briefly,  the  evidence  tends  to  show  that  in  February  1914,  apjielles 
was  one  of  an  extra  gang  of  laborers  employed  by  appellant  to  remove 
snow  from  its  tracks;  that  while  appellant  was  conveying  appellee  and 
his  co-laborers  in  the  caboose  of  a  freight  train  to  a  point  where  they 
were  to  work,  it  had  occasion  to  switch  out  a  car  from  the  train;  that  in 
doing  so  the  caboose  was  separated  from  the  train  some  two  hundred 
yards;  that  in  again  coupling  the  caboose  to  the  train  it  was  "kicked 
against  the  train  with  such  force  as  to  cause  it  to  strike  against  the 
train  with  enough  violence  to  throw  some,  if  not  all,  of  the  laborers 
down;  that  appellee  claims  to  have  received  injuries  at  that  time;  that 
later  the  claim  agent  of  appellant  paid  appellee  $40,  which  appellant 
claims  was  in  full  for  his  injuries,  while  appellee  claims  it  was  only  for 
lost  time. 

While  there  is  no  dispute  that  appellee  received  from  appellant 
(Page  1) 
$40.  the  whole  aeries  of  instructions  given  at  the  instance  of  appellee 
authorized  the  jury  to  return  a  verdict  for  all  injuries  and  loss  of  time, 
and  wholly  failed  to  advise  them  that  they  were  authorized  to  credit  ai> 
pellant  with  the  $40  it  had  paid  appellee.  While  it  was  not  necessary 
that  appellee  should  return  the  money  before  beginning  his  case,  ap- 
pellant was  entitled  to  credit  for  such  money  against  any  amount  the 
jury  should  find  appellee  had  been  damaged. 

The  second  of  the  instructions  given  at  the  instance  of  appellee 
dealth  with  the  effect  of  the  receipt  given  for  the  $40  and  advised  the 
jury  that  if  they  believed  from  the  evidence  that  the  claim  agent  when 
he  paid  the  money  and  took  the  receipt,  told  appellee  "that  he  was  only 
settling  for  lost  time  between  February  25th  and  April  14th,  and  that 
he  had  no  authority  to  settle  any  other  kind  of  a  claim  for  damages  or 
demand"  *  *  *  *  *  *  and  "that  it  was  simply  a  paper  to  show  that  he 
had  got  the  forty  ($40.00)  dollars  and  nothing  more,"  then  the  paper 
would  amount  to  no  more  than  a  receipt  for  $40.  We  have  been  cited  to 
no  evidence  and  have  been  unable  to  find  any  in  this  record  tending  to 
show  that  the  claim  agent  made  any  of  the  above  quoted  statements 


reftM-red  to  in  that  instruction,  or  any  equivalent  statements.  An  in- 
struction not  based  on  the  evidence  should  not  be  given.  Lusk  v.  Thorp, 
189  111.  127.     Baldinwink  v.  CahiiS  187  111.  218. 

The  third  instruction  given  for  appellee  was  erroneous  because  it 
authorized  the  jury  to  assess  the  damages  from  their  knowledge, 

(Page  2) 

observa- 
tion and  experience  in  the  business  affairs  of  life.  A  jury  may  assess 
damages  for  pain  and  suffering,  which  are  not  susceptible  of  exact 
measurement,  by  the  rule  laid  down  in  this  instruction,  but  appellee  in 
this  case  has  asked  damages  for  loss  of  time  and  his  inability  to  pursue 
his  usual  calling  and  occupation.  Such  damages  are  susceptible  of  ex- 
act measurement  and  proof,  and  it  is  error  to  charge  the  jury  that  'hey 
may  be  estimated  from  observation  and  experience.  Smiih  v.  Chicago 
City  Ry.  Co.  165  111.  App.  190.  Lyman  v.  Chicago  Ciiy  Ry.  Co.  17G  111. 
App.  27. 

Appellant  insists  there  should  be  a  finding  of  fact  based  on  the  re- 
lease offered  in  evidence  and  that  the  cause  should  not  be  ren.anded 
for  another  trial.  The  question  of  whether  that  release  was  obtained 
by  fraud  and  circumvention  is  one  for  a  jury  under  propei  instructions. 
Papka  V.  Hammond  Co.  192,  111.  631.  III.  Central  R.  R.  Co.  v.  Welch 
.52  111.  187.  Spring  Valley  Coal  Co.  v.  Burgis  213  111.  346.  Monohan  v. 
St.  Paul  Coal  Co.  193,  111.  App.  308. 

The  judgement  of  the  Circuit  Court  is  reversed  for  errors  in  instruc- 
tions and  the  cause  is  remanded  to  the  Circuit  Court  for  another  trial. 

Reversed  and  Remanded. 

(Page  3) 
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Appeal  from  the 
Circuit  Court  of 
Christian  County- 


John  Henry  Elmers  and  Joseph  Elmers,  children  and  heirs  of  William 
Elmers,  deceased,  on  April  1,  1914  filed  in  the  Circuit  Tourt  of  Christian 
County  their  bill  for  partition  of  the  real  estate  of  which  their  father 
died  siezed.  All  of  the  heirs  and  devisees  of  the  said  William  Elmers 
were  made  parties  to  that  proceeding.  In  due  time  the  i-eal  estate 
described  in  the  bill  was  sold  by  the  master  in  chancery,  his  report  of 
sale  was  filed  and  approved  and  a  distribution  was  ordered.  After  the 
bill  was  filed  and  before  the  rights  of  the  respective  parties  was  adjudi- 
cated, Benjamin  Elmers  deeded  his  share  in  the  estate  to  his  brothers  John 
and  Charles  Elmers  for  the  expressed  consideration  of  $609  and  Joseph  El- 
mers deeded  his  share  to  his  brother  Charles  Elmers  for  the  expressed  con- 
sideration of  $1,500.  These  transfers  were  in  no  way  made  to  appear  in 
the  records  of  the  partition  proceedings,  and  the  order  of  distribut'on  di- 
rected the  master  to  pay  to  Benjamin  Elmers  and  Joseph  Elmers  $1919.33 
each,  on  the  basis  that  they  were  still  the  owners  of  the  shares  in  the 
estate  which  the  deeds  above  referred  to  purported  to  convey.     After  the 

(Page  1) 
order  of  distribution,  but  before  the  proceeds  of  the  premises  had  in  fact 
Ijeen  distributed,  appellee  brought  suit  against  Benjamin  Elmers  and  F. 
Wm.  Elmers  on  a  note  dated  December  IS,  1912  for  $300  due  on  demand, 
di-awing  7  per  cent  annual  interest  and  signed  by  them,  and  also  brought 
suit  against  Benjamin  Elmers,  F.  Wm.  Elmers,  and  Joseph  Elmers  on  a 
note  dated  February  23,  1913,  for  $375  due  in  six  months  after  date, 
drawing  7  per  cent  annual  interest  and  signed  by  them.  In  aid  of  these 
suits  appellee  procured  an  attachment  and  caused  the  same  to  be  served 
on  the  master  in  chancery  as  garnishee,  and  thereupon,  on  December 
23,  1914,  by  leave  of  court  filed  in  the  partition  suit  its  intervening 
petition  alleging  among  other  things  that  the  deed  by  which  Benjamin 
Elmers  conveyed  his  interest  in  the  estate  to  John  and  Charles  Elmers 
and  the  deed  by  which  Joseph  Elmers  conveyed  his  interest  in  the  es- 
tate to  Charles  Elmers  were  without  consideration  and  were  fraudulent 
and  void  as  to  the  rights  of  appellee  and  asking  that  the  court  so 
hold  and  for  an  order  directing  the  master  in  chancery  to  pay  the 
amount  found  to  be  due  on  the  notes  described  out  of  the  distributive 
shares  of  Benjamin  and  Joseph  Elmers.     An  answer  to  this  intervening 


petition  and  a  replication  thereto  was  filed.  Before  issue  was  joined 
on  this  petition  an  order  was  entered  pursuant  to  a  stipulation  of 
the  parties  directing  the  master  in  chancery  to  retain  in  his  hands 
$600  of  the  distributive    share    of    Benjamin    Elmers    and    $600   of    the 

(Page  2) 
distributive  share  of  Joseph  Elmers  until  the  final  determination  of  the 
rights  of  the  parties  to  the  intervening  petition,  and  in  case  it  should 
he  finally  determined  that  the  intervening  petitioner  was  entitled  to  the 
relief  prayed  for,  then  said  master  in  chancery  should  pay  said  notes  in 
full  out  of  the  funds  so  retained  and  pay  the  balance  to  the  said  Benjamin 
and  Joseph  Elmers.  Before  a  hearing  on  the  issue  made  up  on  this 
intervening  petition  had  been  had,  appellee  obtained  judgment  against 
Benjamin  Elmers  and  F.  Wm.  Elmers  on  the  three  hundred  dollar  note, 
for  $346.35  and  costs  and  against  Benjamin  Elmers,  F.  Wm.  Elmers  and 
Joseph  Elmers  on  the  three  hundred  and  seventy-five  dollar  note,  for 
$442.40  and  costs.  On  July  21,  1915,  after  a  hearing  of  the  issues  made 
upon  the  intervening  petition,  the  court  entered  its  decree,  finding  that 
said  deeds  were  not  made  in  good  faith  but  were  made  in  fraud  of  the 
rights  and  equities  of  appellee,  the  intervening  petitioner,  and  are  null 
and  void  as  to  such  rights,  and  ordered  that  the  judgments  on  the  said 
notes  be  paid  by  the  master  in  chancery  out  of  the  funds  so  retained 
from  the  distributive  shares  of  Benjamin  and  Joseph  Elmers  and  that 
the  balance  of  such  sums  so  retained  be  paid  to  the  said  Benjamin  and 
Joseph  Elmers.     From  that  decree  this  appeal  is  prosecuted. 

The  abstract  of  the  record  in  this  case  is  not  in  compliance 
v/ith  the  rules  of  this  court.  From  it  no  intelligent  idea  of  what 
the    record    contains   or    what    issues   were    tried    in    the   Circuit   Court 

(Page  3) 
can  be  obtained.  To  illustrate,  the  first  page  of  the  abstract  contains  the 
words  "Court  order  relative  to  report  of  sale  by  master  in  Chancery."  On 
page  two  "orders  of  court  relative  to  intervening  petition  of  complainant 
Nokomis  National  Bank,  and  order  of  Court  that  $1,200  of  the  share  of 
Benjamin  and  Joseph  Elmers  be  retained  by  the  Master  pending  hearing 
on  the  intervening  petition."  On  page  three  "Copy  of  note"  and  again 
"Copy  of  note  and  affidavit  to  petition."  On  page  four  "Agreement  made 
between  the  parties  relative  to  retaining  $1200.00  as  security,  pending 
litigation."  On  page  twelve  "copies  of  two  such  notes  sued  upon"  again 
"Order  of  court  relative  to  presentation  of  additional  matter  for  certifi- 
cate of  evidence,  the  defendants  having  submitted  certificate  of  evidence 
as  shown  thereon  as  a  complete  certificate,  which  was  objected  to  by 
petitioner  and  a  motion  made  to  incorporate  the  additional  matters, 
which  motion  was  allowed  and  the  defendants  excepted."  Again  "Original 
bill  in  partition  suit",  again  "Exhibit  attached  to  said  bill  being  the  last 
will  of  William  Elmers,  deceased."  Again  "Amendment  to  said  original 
bill",  again  "Testimony  of  John  H.  Elmers  taken  before  the  master  m 
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Chancery  in  the  original  partition  suit:  The  only  part  that  we  conceive 
to  be  material  upon  this  hearing  is  as  follows".  Then  follows  certain 
parts  of  the  testimony  of  John  H.  Elmers. 

We  submit  that  it  is  apparent  that  while  these  notations  might  serve 
as  an  index  to  where  in  the  record  the  matters  referred  to  can  be 
found,  they  are  in  no  sense  an  abstract  or  abridgement  of  that 
record.     It  is  a  rule  that  so  far  as  we  know  is  not  departed  from  by  the 

(Page  4) 
Courts  of  review  in  this  state,  that, [unless  the  party  bringing  ^  cause 
up   for   review   shall   not    only   present   a   record  containing  all    that   is 
necessary  for  the  court  to  know  in  order  to  intelligently  pass  upon  the 
questions  presented,   but  shall   also  file   an   abstract  or  abridgement  of  ' 

that  record  from  which  the  errors  complained  of  can  be  discovered,  the 
judgment  of  the  lower  court  will  be  affirmed  pro  formal]  (Another  rule 
equally  well  established  is  that  [Courts  of  review  will  never  go  to  the 
record  to  discover  errors  not  shown  by  the  abstract,  but  will  inspect  it  ^ 

to  find  reasons  to  affirmTy 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed  for  want 
of  sufficient  abstract. 

Notwithstanding  the  insufficiency  of  the  abstract,  we  have  given  care- 
ful consideration  to  the  evidence  contained  in  the  record  and  are  con-  o 
strained  to  hold  that  it  strongly  tends  to  support  the  finding  of  the 
Circuit  Court  that  the  deeds  in  question  by  which  Benjamin  and  Joseph 
sought  to  alienate  their  shares  of  the  estate  were  fraudulent  as  against 
the  rights  of  appellee. 

LFindings  of  fact  of  a  chancellor  should  not  be  set  aside  as  against 
the  weight  of   the   evidence,   unless  they  are   clearly   and   palpably   soT]         /^ 
Nolan  V.  Zagar  266  111.  39-44. 

Upon  the  whole  record  we  think  the  decree  is  right  on  the  merits. 
Decree  affirmed. 

(Page  5) 
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About  November  1,  1908,  Charles  F.  Herman  leased  certain  premises 
in  Springlield  to  the  Springfield  Consolidated  Railway  Company  for  a 
term  of  eight  years  for  an  annual  rental  of  .$540.  On  May  21st,  1908, 
the  Springfield  consolidated  Railway  Company  assigned  its  rights  under  the 
lease  to  appellant,  the  Illinois  Central  Traction  Company.  That  company 
occupied  the  leased  premises  until  the  lease  expired.  The  original  lessor 
died  prior  to  1908,  and  appellee  became  the  owner  of  the  premises.  The 
assignment  of  the  lease  to  appellant  was  with  the  consent  of  appellee, 
and  appellant  paid  appellee  the  rent  as  it  accrued.  The  premises  were 
occupied  by  appellant  with  certain  railway  tracks,  a  small  office,  a  freight 
platform,  and  a  "pit"  under  one  of  the  tracks  used  for  making  certain 
repairs  on  motors,  all  of  which  was  placed  there  by  the  lessee.  When 
the  lease  expired  the  tracks  and  other  property  of  appellant  were  re- 
moved from  the  premises  by  it.  The  monthly  rental  was  all  paid.  The 
controversy  here  arises  over  the  construction  of  the  following  stipulations 
contained  in  the  lease: 

(Page  1) 

1 "It  is  further  a  part  of  the  conditions  of  this  lease  that 

during  said  term  all  ground,  sidewalk  and  general  taxes,  also 
all  paving,  special  assessments  and  taxes  shall  be  paid  by  the 
party  of  the  first  part,  and  if  the  same  shall  not  be  paid  before 
said  property  shall  be  advertised  for  sale  to  collect  the  same,  the 
party  of  the  second  part  shall  have  the  right  to  make  such  pay- 
ments and  deduct  the  amount  of  such  payments  from  the  rent 
thereafter  to  be  paid. 

Provided  that  in  case  the  assessed  value  of  said  ground  is 
increased  by  reason  of  the  erection  of  any  improvements  put 
thereon  by  the  second  party,  then  the  second  party  is  to  pay  its 
portion  of  the  taxes  in  proportion  as  the  said  property  is  en- 
hanced in  value  by  reason  of  such  improvements  over  the  present 
assessed  value."'"] 

In  March  1909  appellant  received  from  appellee  the  following  letter: 

"Springfield,  Illinois,  March  13,  1909. 
Mr.  A.  C.  Murray, 
Dear  Sir: — 

The  amount  of  the  taxes  apportioned  as  the  I.  C.  T.  C.'s 
share  on  the  property  leased  on  East  Monroe  Street  is  $118.90. 
Kindly  send  check  to  cover  same  at  your  earliest  convenience 
and  oblige. 

Yours  truly, 

(Miss)    Marie   Herman." 

In  1910,     1911  and  1912  similar  letters  were  received.     In  each  of 

the  four  years  the  amounts  demanded  by  appellee  of  appellant  for  its 
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share  of  the  taxes  were  promptly  and  without  question  paid.  The 
amount  of  such  taxes  paid,  the  assessed  value  of  the  property  without  the 
improvements  and  with  the  improvements  and  of  the  improvements 
themselves,  together  with  the  rate  of  taxation,  the  total  amount  paid 
and  the  amount  paid  by  appellant  is  shown  by  the  following  table: 

(Page  2) 


Assessed 

Assessed 

Value  of 

Value  of 

Amount 

Improve- 

Premises 

Total 

Demanded 

ments  on 

without 

Assessed 

Total 

of           Rate 

Leased 

Improve- 

Value of 

Taxes 

Traction         of 

Year 

Premises 

ments 

Premises 

Paid 

Company  Taxation 

1908 

$100.00 

$2550.00 

$2650.00 

$211.19 

$118.90           7.98 

1909 

167.00 

4250.00 

4417.00 

220.10 

131.79           4.98 

1910 

167.00 

4250.00 

4417.00 

232.81 

139.92           5.27 

1911 

266.00 

8338.00 

8604.00 

419.93 

279.96           4.88 

1912 

261.00 

8333.00 

8604.00 

456.95 

5.31 

Appellant  now  contends  that  the  clauses  of  the  lease  above  quoted 
should  be  construed  to  require  it  to  pay  only  that  proportion  of  the  total 
taxes  representing  the  amount  assessed  against  the  improvements  placed 
on  the  premises  by  the  lessee,  or  in  other  words,  that  it  should  have  paid 
for  the  year  1908— $7.98,  for  the  year  1909— $8.32,  for  the  year  1910— 
$8.80,  and  for  the  year  1911 — $12.98;  whereas  it  in  fact  paid  for  said 
years  $118.90,  $131.97,  $132.92  and  $279.96  respectively  and  that  by  so 
doing  it  overpaid  its  share  of  the  taxes  for  those  years  by  a  total  of 
$632.67.  To  recover  this  amount  of  taxes  claimed  to  have  been  overpaid, 
appellant  brought  this  suit.  At  the  close  of  the  plaintiff's  case  there  was 
a  directed  verdict  for  the  defendant  followed  by  a  judgment  against 
appellant  in  bar  of  its  action  and  for  costs. 

Appellee  insists  that  the  clause  of  the  lease  above  quoted  should 
be  construed  to  require  appellant  to  pay,  not  only  the  taxes  on  the  im- 
provements placed  on  the  premises  by  the  lessee,  but  also  on  the  in- 
creased valuation  of  the  premises  due  to  the  presence  of 

(Page  3) 

such  improvements, 
and  that  the  parties  have  always  so  construed  it. 

It  was  this  construction  of  the  contract  that  the  trial  court  adopted 
in  directing  a  verdict. 

It  is  not  contended  that  any  fraud  or  misrepresentation  was  practiced 
by  appellee  in  demanding  the  several  amounts  paid  by  appellant.  Neither 
can  it  be  successfully  contended  that  appellant  paid  the  several  amounts 
in  ignorance  of  the  facts.  It  was  in  possession  of  the  premises  all  the 
time  and  certainly  was  informed  as  to  what  improvements  it  placed 
upon  the  premises  and  the  costs  of  the  same.  The  assessment 
from  year  to  year  was  a  matter  of  public  record  to  which  it  had 
access  and  its  attention  was  annually  specifically  called  to  the  constantly 
increasing  tax  on  these  premises.  These  things  appellant  must  be  pre- 
sumed to  know,  and  there  is  no  evidence  in  the  record  to  which  our  at- 
tention has  been  called  that  it  was  not  in  fact  familiar  with  the  amount 


of  the  assessments  on  the  lands  as  well  as  upon  the  improvements  placed 
thereon  by  it,  and  the  rate  of  taxation.  The  contract  expressly  provides 
that  in  case  the  "Assessed  value  of  the  ground"  is  increased  by  reason  of 
the  erection  of  any  improvements  put  thereon  by  the  lessee,  it  "is  to  pay 
its  portion  of  the  taxes  in  proportion  as  the  property  is  enhanced  in  value 
by  reason  of  such  improvements  over  the  present  assessed  value."  There 
is  no  contention  that  the  enhanced  assessed    valuation    of    the    premises 

(Page  4) 
was  due  to  any  other  cause  than  the  improvement  placed  there  by  appel- 
lant. With  all  these  things  before  them  the  parties  themselves  construed 
the  contract  to  require  appellant  to  pay  all  the  additional  taxes  resulting 
from  the  enhanced  assessed  valuation  of  the  property,  and  it  did  pay  the 
same  from  year  to  year.  While  there  is  some  doubt  what  an  independent 
construction  of  this  contract  by  the  courts  would  be,  we  think  the  con- 
struction so  placed  upon  it  by  the  parties  in  its  performance  is  a  reason- 
able one,  and  we  are  not  prepared  to  say  it  is  not  in  accord  with  the  in- 
tentions of  the  original  makers  of  it.  The  Circuit  Court  in-  adopting 
that  construction  not  only  did  no  violence  to  the  terms  of  the  contract, 
but  followed  the  well  established  precedents  of  the  courts  of  this  State. 
Walker  v.  III.  Gen.  R.  R.  Co.  215  111.  610.  See  also  Alexander  v.  Barrett 
46  111  226,  McLean  Goal  Go.  v.  Bioomington  234  111.  90. 
The  judgment  of  the  Circuit  Court  is  affirmed. 
Judgment  affirmed. 
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GENERAL  No.  6455.      OCTOBER  TERM  A.  D/1915.      AGENDA  No.  30. 


THE  ALEXANDER  LUMBER  CO., 

Appellant.  1       Appeal  from  the 

vs. 


THE  CHAMPAIGN  BASE  BALL  CLCB,  a 
Corporation,  W.  H.  MILLER  and  MINNIE 
VOGEL,  Appellees. 


Circuit  Court  of 

Champaign 
County 


GRAVES,  J. 

On  December  23,  appellant  filed  its  petition  in  the  Circuit  Court  of 
Champai<?n  County  for  a  mechanic's  lien  on  certain  premises  therein 
described.  It  is  therein  averred  that  appellees  W.  H.  Miller  and  Minnie 
Vogel  are,  and  at  the  time  of  the  occurrences  in  question  were  the 
owners  of  the  described  property;  that  pursuant  to  a  verbal  contract 
entered  into  between  appellant  and  appUee,  the  Champaign  Baseball 
Club,  in  the  month  of  April,  1912,  appellant  furnished  lumber  and  ma- 
terials from  which  appellee,  the  Baseball  Club,  with  the  "acquiescent 
knowledge  and  consent"  of  appellees  and  Miller  and  Vogel  erected  on 
the  premises  in  question  a  grand-stand,  bleachers,  signboard  and  fences 
that  constituted  an  improvement  on  the  real  estate;  that  there  was  due 
appellant  and  unpaid  for  the  same  the  sum  of  $1491.41,  and  prays  for  an 
order  requiring  all  the  appellants  to  pay  that  amount  by  a  short  day  and  in 
default  thereof  that  the  premises  described  be  subjected  to  a  lien  for  the 
materials  in  question  and  sold  to  pay  the  amount  due,  with  costs.  To  this 
petition  the  baseball  club  filed  its  sepai'ate  answer  and  admits  the  fur- 
nishing of 

(Page  1) 
the  materials  and  the  erection  of  the  ntructures  as  alleged,  but 
denies  that  it  owes  appellant  anything  whatever  for  the  same,  and  avers 
that  on  April  10,  1913,  it  conveyed  by  bill  of  sale  to  appellant  all  of  the 
structures  erected  from  the  materials  so  furnished  in  full  and  complete 
payment  for  all  debts  due  appellant  from  the  baseball  club,  which  prop- 
erty so  conveyed  by  said  bill  of  sale  was  accepted  by  appellant  in  full 
settlement  of  all  obligations  due  it  by  the  baseball  club,  and  released 
the  said  baseball  club  from  all  obligations  to  appellant,  and  became  and 
considered  itself  to  be  the  owner  of  such  structures  and  thereupon  leased 
the  same  to  the  said  baseball  club  for  a  definite  period  of  time  for  a 
stipulated  rental.  The  bill  of  sale  and  lease  referred  to  in  the  answer 
are  attached  to  it  as  exhibits. 

Appellees  Miller  and  Vogel  filed  their  joint  and  several  answers  to  the 
petition  and  admit  that  they  are  the  owners  of  the  premises  in  question 
but  deny  that  the  structures  in  question  constitute  improvements  on^li^' 
premises  and  deny  that  they  had  any  knowledge  of  the  purchase  of  the 
materials  or  the  building  of  the  structures  on  the  premises,  and  aver  n  of 
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information  that  the  baseball  club  had  conveyed  the  structure:;  to  appell- 
ant in  full  settlement  of  all  obligations  to  it  and  had  since  leaser!  the  same 
from  it.  Beyond  these  facts  these  appellees  disclaim  all  knowledge  of  the 
facts  averred  in  the  petition.  The  cause  was  then  referred  to  the  master 
in  chancery, 

(Page  2) 
who  took  the  proofs  offered  by  appellant.  No  proof  jjeing 
offered  by  appellees,  the  master  reported  his  conclusions  to  be  that  ap- 
pellant was  entitled  to  the  relief  prayed  for  in  its  petition  and  recom- 
mended a  decree  accordingly.  Exceptions  to  the  master's  report  were 
sustained  by  the  court,  and  a  decree  was  thereupon  entered  in  which  the 
court  found  the  equities  to  be  with  appellees;  that  the  structures  were 
not  improvements  to  or  part  of  the  real  estate;  that  the  same  were 
placed  there  without  the  knowledge  or  consent  of  appellees  Miller  and 
Vogel  and  that  appellant  accepted  the  bill  of  sale  in  question  as,  and  that 
its  acceptance  was,  a  full  settlement  af  all  debts  due  appellants  from 
the  baseball  club  so  far  as  relates  to  the  matters  involved  in  this  litiga- 
tion, and  that  there  is  nothing  due  appellant  from  any  or  either  of  ap- 
pellees on  account  of  the  claims  set  out  in  its  petition;  that  the  structures 
were  and  always  have  been  personal  property  and  not  real  estate  and 
were  so  treated  by  all  the  parties;  that  appellant  was  then  the  owner 
and  entitled  to  the  possession  of  the  same,  and  thereupon  dismissed  the 
petition  and  ordered  appellant  to  pay  the  costs.  ^^ 

Before  appellant  would[^  entitle(t(toTrave  a  lien  declared  on  the 
premises,  it  must  appear  both  by  averment  and  proof,  that  the  materials 
furnished  were  for  the  construction  of  something  that  was  to  become  ^ 

part    of    or    be    an    improvement    on   the  real  estate  as  distinguished 
from  such  things  as  when  completed  still   retain    their     character     as     ■ 
personal    property,    and    that    the    petitioner    has    an  existing  right  to 

(Page  3) 
compensation  therefor./^  Chapter  82  R.  S.  Sec.  1. 

The  proof  in  this  case  establishes  that  appellant  furnished  to  the 
baseball  club  certain  materials  to  the  amount  of  $1491.41,  and  that  the 
same  was  used  in  the  construction  of  a  grand-stand,  bleachers,  signboards 
and  fences,  but  we  do  not  think  it  shows  that  it  was  ever  intended  by 
the  parties  that  the  same  should  lose  its  character  as  personal  property 
or  become  part  of  the  real  estate  or  an  improvement  on  the  real  estate 
as  contemplated  by  the  statute  cited. 

On  the  contrary  it  appears  that  after  the  materials  in  question  were 
furnished  and  used,  but  long  before  the  petition  in  this  case  was  filed, 
the  structures  constructed  from  them  were  conveyed  by  the  baseball 
club  to  appellant  by  bill  of  sale  in  which  the  same  were  described  as 
"goods  and  chattels",  and  appellant  leased  the  same  back  to  the  baseball 
club  for  a  definite  period  at  a  definite  rental  and  therein  described  the 
same  as  "personal  property,"  and  stipulated  that  at  the  termination  of 
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the  lease  appellant  should  have  the  right  to  enter  upon  the  premises 
and  remove  the  leased  personal  property  therefrom  without  process  of 
law. 

Clearly  in  the  making  of  this  bill  of  sale  and  lease  the  parties  to 
those  instruments  were  dealing  with  this  property  as  personal  pro- 
perty regardless  of  whether  the  bill  of  sale  was  what  it  purported  to 
be  or  was  given  merely  as  security,  and  in  making  the  stipulation  that 
appellant  might  remove  the  same  from  the  premises  without  process  of 

(Page  4) 
law  they  were  treating  it  as  appellant's  personal  property.  It  is  not  here 
contended  that  anything  has  transpired  since  the  making  of  this  bill  of 
sale  and  lease  to  change  the  character  of  the  property  therein  dealt  with 
from  personal  property  to  real  estate.  The  owners  of  the  real  estate  on 
which  these  structures  were  located  do  not,  and  never  have,  claimed 
them  as  part  of  or  an  improvement  on  the  real  estate.  We  think  the 
conclusion  that  the  trial  court  came  to,  that  these  structures  were  no 
part  of  or  improvement  on  the  real  estate,  but  were  personal  property, 
is  irresistible.  That  being  true,  appellant  failed  to  establish  its  right 
to  a  lien  and  the  petition  was  properly  dismissed. 

We  think  also  that  the  finding  of  the  trial  court  that  the  bill  of  sale 
was  what  it  purported  to  be  on  its  face,  and  that  thereby  appellant  ac- 
quired title  to  the  property  therein  mentioned,  and  was  at  the  time  the 
decree  was  entered  the  actual  owner  thereof,  is  also  amply  supported  by 
the  evidence,  (a  conveyance  absolute  on  its  face  will  not  be  construed 
to  be  a  conditional  one  except  on  competent  proof  which  clearly  shows 
that  the  intention  of  the  parties  was  that  the  same  should  be  conditional.7 
Whitmore  v.  Fisher  132  111.  243.  '^ 

In  the  view  we  take  of  the  case  it  is  wholly  immaterial  to  determine 
other  questions  argued. 

For  the  reasons  given  the  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 

(Page  5) 
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GENERAL  No.  6461.      OCTOBER  TERli,  A.  D.  1915.      AGENDA  No.  36. 


?■ 


OIT.A, 


HOMER  W.  HALL,  Administrator  o|  theEs- 
tate  of  Thomas  J.  Bunn,  Decease/.,  Plain- 


tiff in  Error. 


CORN  BELT  BANK,   Defendar 


It/in 


Error. 


\ 


Error  to  the 

Circuit  Court  of 
McLean  County 


GRAVES,  J. 


This  record  was  brought  here  by  writ  of  error  sued  out  by  Thomas  J. 
Bunn.  Since  the  cause  was  taken,  the  death  of  the  said  Thomas  J.  Bunn, 
has  been  suggested  on  the  records  of  this  court  and  Homer  W.  Hall  as 
administrator  of  his  estate  has  by  leave  of  this  court  been  substituted  as 
plaintiff  in  error. 

The  suit  the  record  of  which  is  brought  here  for  review  by  this  writ 
of  error  is  an  action  for  personal  injuries  resulting  from  the  fall  of  plain- 
tiff in  error's  intestate  down  an  elevator  shaft  a  distance  of  some  eight 
feet^ 

/  The  negligence  charged  in  the  declaration  is  that  defendant  in  orrof' 
by  its  servant  suddenly  and  negligently  started  its  elevator  in  its  office 
building  while  plaintiff'  in  error's  intestate  was  in  the  act  of  entering  it. 

Ffrain^t  plaintiff  in-Hi'ii  "r  lii^  ifti'"'n  niv!  f"r  fiiti 

There  were  three  eye-witnesses  to  the  accident;  viz.,  Thomas 
J.   Bunn,    now    deceased,    who  -waG  tho  plaintiff  in   ci'ror,  the  elevator 

(Page  1) 
man,  and  a  young  lady  who  was  waiting  to  take  the  elevator.  They  all 
testified  at  the  trial.  The  evidence  tends  strongly  to  show  that  when  the 
deceased  and  the  witness  Miss  Fenstemaker  were  standing  on  the  main 
floor  of  the  office  building  of  defendant  in  error,  the  elevator  man  brought 
the  elevator  to  that  floor  and  in  stopping  did  not  succeed  at  first  in  bring- 
ing the  floor  of  the  elevator  on  a  level  with  the  floor  of  the  building  there; 
that  he  then  called  out  to  those  there  to  wait  a  minute  until  he  could 
bring  the  floor  of  the  car  to  a  level  with  the  floor  of  the  building;  that 
when  that  was  done,  the  deceased  himself  opened  the  door  wide  enough 
to  permit  him  to  enter  the  elevator,  and  attempted  to  do  so;  that  as  he 
did  so  he  stumbled  and  the  elevator  man  put  out  his  hand  to  assist  him; 
that  in  doing  so  his  other  arm  came  in  contact  with  the  controller  of  the 
elevator  and  the  elevator  went  upwards  about  four  feet  when  the  oper- 
ator stopped  it,  that  the  deceased  fell  partly  on  the  elevator  floor  and 
partly  off,  and  then  down  the  elevator  shaft  to  the  bottom  a  distance 
of  about  eight  feet,  and  was  injured/J 

The  questions  of  the  negligence  of  the  elevator  man,  the  contributory 
negligence  of  the  deceased  and  of  unavoidable  accident  were  all  involved 
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and  were  presented  to  the  jury  for  their  determination  under  proper  in- 
structions. 

We  are  unable  to  see  any  evidence  of  neghgence  on  the  part  of  the 
operator    of    the    elevator,    or    contributory    neglisrence    on     the    part 

(Page  2) 
of  the  deceased.  A  careful  consideration  of  all  the  evidence  convinces  us 
that  the  injury  to  plaintiff  in  error's  intestate  was  due  to  one  of  those 
unfortunate  combinations  of  circumstances  that  are  in  law  known  as  un- 
avoidable accidents,  for  which  no  one  is  legally  responsible.  We  cannot 
therefore  set  aside  the  verdict  as  contrary  to  the  evidence. 

Plaintiff  in  error  has  called  our  attention  to  fourteen  different  claimed 
errors  in  the  rulings  of  the  court  on  the  admission  and  exclusion  of  evi- 
dence and  in  giving  and  refusing  instructions.  To  discuss  all  these  ques- 
tions would  extend  this  opinion  to  an  unwarranted  length.  It  is  enough 
to  say  we  have  gone  carefully  over  each  of  the  points  raised  and  have 
given  due  consideration  to  the  argument  of  plaintiff  in  error  thereon  and 
find  that  the  trial  court  committed  no  error  in  any  of  the  matters  com- 
plained of. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 

Judgment  affirmed. 

(Page  3) 
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GENERAL  No.  6466.      OCTOBER  TERM 


FANNIE  MILLS, 


Appel 


20laA.  250 


APR 


AGENDA  No.  39 


Appeal  from  the 
Circuit  Court  of 
Hancock  County. 


CLIFFORD  W\ WARNER,  Execute/ of  the 
Last  Will  ana\Testament  of  Jacoh  (iahni, 
Deceased,        \  / 

\  Appellant. 

GRAVES,  J.  ^-..._^ 

This  is  an  appeal  by  the  defendant  from  a  judgment  in  favor  of  the 
plaintiff  in  an  action  on  the  case  for  malpractice. 

Appellant  is  the  executor  of  the  last  will  of  Jacob  Gahm,  deceased. 
Jacob  Gahm  was  a  physician.  Appellee  on  February  19th,  1906  being 
about  to  be  delivered  of  a  child,  employed  Gahm  to  attend  her.  The 
child  was  born  the  next  day.  On  July  11,  1913,  nearly  seven  years  and 
five  months  after  the  child  was  born,  about  six  months  after  the  death 
of  Dr.  Gahm,  and  about  three  and  a  half  years  after  she  admittedly 
knew  all  about  her  condition,  appellee  began  this  suit. 

The  declaration  charges  that  Dr.  Gahm  at  the  time  of  the  birth  of 
the  child,  which  is  laid  in  the  declaration  as  having  taken  place  on  January 
1,  1909,  by  the  unskillful  and  negligent  use  of  instruments  to  assist  in  the 
delivery  of  the  child,  the  bladder  of  appellee  was  punctured  and  infected 
and  that  the  said  Gahm  because  of  lack  of  skill,  failed  to  cure  her  of  the 
malady  so  occasioned. 

Appellant  filed  a  plea  of  the  general  issue  and  a  plea  of  the  statute  of 
hmitations.     Appellee  joined  issue  on  the  first  plea,  and 
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by  leave  of  court 
replied  double  to  the  plea  of  the  statute  of  limitatioins.  First,  that  the 
action  accured  within  two  years  before  suit  was  brought  and  second,  that 
Gahm,  knowing  her  condition  and  that  he  had  caused  it,  fraudulently  con- 
cealed the  same  from  appellee  and  failed  to  properly  treat  her  for  the 
same,  and  thereby  kept  appellee  in  ignorance,  and  she  did  not  know  of 
her  condition  and  the  cause  of  it  until  January  1st,  1910,  and  that  her 
action  was  begun  within  five  years  after  she  became  aware  of  the  truth. 

The  law  in  force  at  the  time  it  is  claimed  the  right  of  action  accrued 

to  appellee,  barred  the  suit,  unless  it  was  l>egun  within  two  years  after 

the  right  of  action  accrued,  unless  such  right  of  action  was  fraudulently 

concealed  from  appellee,  in  which  case  action  might  be  begun  within  five 

years  after  she  discovered  she  had  such  right. 

Sec.  14,  Chap.  83,  Paragraph  7209,  Jones  &  Addington's 
Statutes,  and  Sec.  22,  Chap.  83,  Paragraph  7217,  Jones  &  Adding- 
ton's Statutes. 

Two  issues  of  fact  were  tried  by  the  jury.     First,  whether  Dr.  Gahm 

was  guilty  of  malpractice,  and  second,  whether  he  was  guilty  of  fraudu- 
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lently  concealing  from  appellee  the  fact  that  she  had  a  cause  of  action  so 
that  she  did  not  know  of  it  until  within  five  year  next  before  she  began 
suit. 

Unless  there  was  such  fraudulent  concealment,  the  action  was  clear- 
ly barred  by  the  two  year  limitation  cited.  Even  if  Dr.  Gahm  was  guilty 
of  fraudulent  practices  for  the  purpose  of  concealing  from 
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appellee  her 
cause  of  action,  still  the  five  year  limitation  would  begin  to  run  from  the 
time  appellant  discovered  from  any  source  that  she  had  a  cause  of  action. 
Sec.  22  Chap.  83  already  cited. 

If  Dr.  Gahm  was  guilty  of  malpractice  resulting  in  the  injuries  com- 
plained of,  it  occured  at  the  time  appellee  was  delivered  of  the  child  in 
question,  which  the  evidence  conclusively  shows  was  on  February  20th, 
1906  and  not  on  January  1st,  1909,  as  alleged  in  the  declaration,  and  con- 
sisted in  the  improper  use  of  instruments  to  assist  in  the  delivery  of  the 
child,  by  means  of  which  the  bladder  of  appellee  was  ruptured. 

[riie  evidence  introduced  on  the  part  of  appefi^e-.to  show  what  Dr. 
Gahm  did  at  the  time  of  the  birth  of  the  child  and  what  the  result  was 
upon  the  appellee  was  given  by  IVIrs.  Sarah  Kinkaid,  the  mother  of  ap-  --'-^-••■<'^'/ 

^«Jiee.  Her  testimony  shows  xnat  instruments  were  used;  that  appellee  i^_  .^u.-\^-^-'  / 
was  not  given  chloroform  or  other  anesthetics;  that  after  the  child  had 
been  born  the  witness  in  the  presence  and  hearing  ofyiappeliee  said  to  the 
doctor  as  he  was  about  to  depart,  "There  is  something  more  you  have  got 
to  do,  you  tore  her  literally  all  to  pieces,"  that  he  said  "she  will  be  all 
right,"  to  which  Mrs.  Kincaid  replied  "she  never  will,"  and  that  appellee  •  b<-^c-'i^<^^'-'''^'fQ 
then  said  "I  believe  I'm  flowing  to  death;"  that  this  conversation  related 
by  Mrs.  Kinkaid  took  place  in  the  presence  of /appellee,  who,  as  the  wit- 
ness expressed  it  "was  right  there  on  the  bed,  she  heard  every  bit;"  that 
within  a  few 
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days  after  the  iDirth  of  the  child i:^pellBe  aM  her  mother 
became  convinced  thaf  appelleejs-  bladder  was  ruptured,  and  Mrs.  Kiii- 
kaid  suggested  an  experiment  to  determine  whether  their  surmises  were 
corect;  that  Dr.  Gahm  at  Mrs.  Kinkaid's  suggestion  injected  water  into 
the  bladder,  and  it  leaked  out  through  the  ruptured  place  and  was  caught 
in  a  receptacle  held  by  Mrs.  Kinkaid;  that  appeTlea  knew  why  the  experi- 
ment was  made;  that  she  knew  what  the  test  was  and  what  the  result  of 
it  was.'^  From  this  testimony,  if  it  is  to  be  believed,  appellee  knew  all 
about  her  own  condition  and  the  cause  of  it  that  Dr.  Gahm  knew  and  as  . 
soon  as  he  knew  it.  If  she  had  a  cause  of  action  against  Dr.  Gahm,  she 
knew  all  there  was  to  know  about  the  facts  connected  with  it  as  soon  as  it 
existed.  There  is  nothing  to  show  that  Dr.  Gahm  knew  anything  that 
could  be  concealed  from  appellee  that  appellee  did  not  know  as  soon  as  he 

The  only  testimony  that  it  4s  claimed  shows' any  attempt  on  the  part 


of  the  doctor  at  fraudulent  concealment  is  in  regard  to  two  circumstances. 

One  occured  the  third  day  after  the  child  was  born.     Mrs.  Kinkaid  had 

told  the  doctor  that  there  was  something  wrong  with(_;appellee^s^  bladder, 

and  he  without  making  any  examination  expressed  the  opinion  that  the 

neck  of  the  bladder  was  paralzed  and  prescribed  some  medicine  for  it. 

hr  — 
There  is  nothing  in  this  record  to  show  that  the  doctor  then  knew  or  had 

reason  to  believe,  the  bladder  was  ruptured  or  that  he  attempted  to  hide 
any  fact  from  ^'pellee;  '  The  other  circum- 
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stance  was  on  the  train  some 
three  m.onths  after  the  child  was  born  when  Mrs.  Kinkaid  says  the  doctor 
offered  her  ten  dollars  not  to  say  any  more  to  ai^peflee  about  her  bladder 
being  torn.  A«-e7tftBii4iatien -o£Ahe  testimony  regardin-^  that  incident  as 
related  by  Mrs.  Kinkaid  3i«eioses  that  the  doctor  believed  that  svppelle 
was  being  made  worse  by  having  her  condition  discussed  with  her  and  in 
her  presence  by  the  witness  and  some  women  whom  the  doctor  called 
"Old  handkerchief  heads,"  and  said  if  it  was  not  stopped  she  never  would 
get  any  better  and  that  he  would  not  treat  her  any  more  if  such  conver- 
sation was  not  stopped.  That  Mrs.  Kinkaid  undorotood  what  the  doctor 
wcant  is-sbaaaUjy-Jief-tmswef-to-httft; — SheTsaid  "if  you  think  that  I  am 
making  her  worse  by  telling  her  that,  I  won't  say  anything  more  to  her 
about  it.'ji  There  is  absolutely  nothing  in  these  circumstances  to  indicate 
an  attempt  to  fi-audulently  conceal  froin  appellee  that  she  had  a  cause  of 
action  for  malpractice. 

We  think  the  verdict  of  the  jury  in  so  far  as  it  amounted  to  a  finding 
that  the  doctor  had  been  guilty  of  any  fraudulent  concealment  from  ap- 
pellee of  her  cause  of  action  is  manifestly  contrary  to  and  wholly  unwar- 
ranted by  the  evidence,  and  that  there  is  no  fact  shown  by  this  record 
that  can  be  held  to  have  excused  appellee  from  failing  to  bring  her  suit 
within  the  two  years  after  her  right  of  action  accrued.  That  being  true, 
her  action  was  barred  by  the  statute  of  limitations. 
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There  is  also  considerable  doubt  whether  appellee's  condition  was  due 
to  any  act  of  negligence  or  want  of  skill  of  the  doctor.  There  is,  how- 
ever, no  occasion  for  us  to  determine  that  question. 

For  the  reasons  stated,  the  judgment  of  the  Circuit  Court  is  reversed 
with  a  finding  of  fact  to  be  incorporated  in  the  judgment  of  this  court. 

Judgment  reversed  with  a  finding  of  fact. 

We  find  as  an  ultimate  fact  that  the  cause  of  action  sued  on  did  not 
accrue  to  appellee  within  two  years  before  this  suit  was  brought,  and  that 
Dr.  Gahm  was  guilty  of  no  fraudulent  concealment  from  appellee  of  her 
cause  of  action. 
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HENRY  WARNER,  Et  Al.,  \i  Appeal  from  the 

,  Appellants,       /[      Circuit  Court 

\  vs.  /    r      of  Shelby  County, 

SYLVESTER  WAGNER,  Et  Al.,  /  June  Term 

\  AppelleX  A.  D.  1915. 

GRAVES,  J. 

This  is  an  appeal  from  an  interlocutory  order  of  the  Circuit  Court  of 
Shelby  County  dissolving  a  temporary  injunction.  The  bill  upon  which 
the  temporary  injunction  was  ordered  charges  that  appellees  were  school 
directors  of  School  District  No.  64,  Township  No.  12,  North,  Range  3, 
East  of  the  Third  Principal  Meridian  in  Shelby  County,  Illinois;  that  they 
threaten  to  move  the  school-house  in  that  district  from  its  then  present 
cite  to  another  cite  described  in  the  bill  and  to  erect  on  such  new  cite  a 
nev/  two  room  school-house  and  to  issue  bonds  in  the  sum  of  $4000  for 
such  purpose;  that  the  said  directors  claim  to  have  derived  authority  to 
do  so  from  the  vote  of  the  people  at  a  pretended  election  held  on  May  4th 
1915;  that  said  election  was  irregular,  illegal  and  void  for  several  reasons 
set  out  in  the  bill.  The  complainants  then  pray  for  a  temporary  injunc- 
tion, and  on  a  hearing  of  the  bill  a  permanent  injunction,  and  for  general 
relief. 

Appellees  answered  the  bill  affirming  the  regularity  of  the  election 
of  May  4th,  1915  and  claiming  the  right  to  move  the  school-house  etc. 
pursuant  to  the  result  of  that  election.     To  this  answer 

(Page  1) 

the  appellants 
filed  their  replication.  Thereupon  appellee  tiled  their  motion  to  dissolve 
the  temporary  injunction  supported  by  affidavits.  This  motion  to  dis- 
solve was  heard  by  the  Court  and  on  July  17th,  1915  was  allowed  and  the 
temporary  injunction  was  dissolved  accordingly.  On  that  same  day  an 
appeal  from  that  order  was  prayed  for  and  allowed.  The  appeal  bond 
was  filed  August  24th,  1915  just  thirty-eight  days  after  the  appeal  was 
allowed. 

On  September  9th,  1915  there  was  filed  in  the  office  of  the  Clerk  of 
the  Circuit  Court  a  so-called  certificate  of  evidence  signed  by  the  trial 
judge  but  which  on  its  face  appears  to  be  merely  a  transcript  of  the 
motion  to  dissolve  the  injunction,  the  notice  to  opposing  party  of  the  time 
when  and  place  where  the  motion  would  be  called  up  for  hearing,  the 
affidavits  filed  in  support  of  the  motion,  together  with  certain  exhibits 
attached  to  the  motion,  the  verified  bill  of  complaint  and  certain  counter 
affidavits  filed  by  complainants  in  opposition  to  the  motion  to  dissolve  the 
temporary  injunction  together  with  the  interlocutoi-y  order  of  the  court 
dissolving  the  temporary  injunction  and  granting  the  appeal,  and  which 


contains  no  evidence  of  any  kind  whatever  taken  in  open  court.  The 
transcript  of  the  record  was  not  filed  in  this  court  until  October  5th,  1915 
which  was  seventy-eight  days  after  the  interlocutory  order  dissolving  tne 
temporary  injunction  and  granting  the  appeal  was  entered  in  the  Circuit 
Court. 
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From  an  inspection  of  this  record  the  fact  is  disclosed  that  there  was 
no  hearing  or  determination  in  the  Circuit  Court  of  the  issues  made  by 
the  bill  and  answer  and  no  final  order  dismissing  the  bill  entered.  The 
only  issue  presented  by  or  determined  on  this  motion  to  dissolve  the  tem- 
porary injunction  was  whether  the  temporary  injunction  should  remain 
m  force  until  the  cause  was  heard  upon  the  merits.  It  further  appears 
that  whether  or  not  there  should  be  a  permanent  injunction  can  only 
be  determined  by  a  hearing  on  the  merits  of  those  issues.  Those  issues 
the  parties  have  a  right  to  have  heard  on  the  testimony  of  witnesses 
taken  in  open  court,  before  the  master  or  upon  deposition,  when  the  right 
of  cross  examination  can  be  exercised.  Chicago  P.  &  Si.  L.  R.  R.  Co.  v. 
National  Switch  and  Signal  Co;- 79  111.  App.  384.  While  it  may  be  true 
that  if  the  parties  had  seen  fit  to  submit  the  merits  of  the  issues  made 
on  the  bill  and  answer  to  the  determination  of  the  Court  upon  the  bill, 
answer  and  affidavits,  and  the  court  had  dissolved  the  injunction  and  dis- 
missed the  bill  an  appeal  could  have  been  taken,  (Carroll  v.  Barry  Bros. 
Transportation  Co.  118  111.  App.  230,)  yet  in  the  case  of  CSabby  v.  Sheldon 
47  111.  App.  166  where  a  motion  to  dissolve  a  temporary  injunction  was 
heard  on  affidavits  and  an  order  entered  dissolving  the  temporally  in- 
junction and  dismissing  the  bill,  the  appeal  was  dismissed  because  the 
case  had  not  been  submitted  to  be  heard  on  the  merits.  It  is,  however, 
clear  that 
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an   interlocutory   order   dissolving  a    temporary    injunction 
without  an  order  dismissing  the  bill  is  not  appealable, C.  P.  &  St.  L.  R.  R. 
Co.  V.  The  National  Switch  and  Signal  Co.  79  111.  App.  384. 

The  order  entered  in  this  case  was  not  a  final  determination  of  the 
merits  of  the  controversy  and  was  not  appealable. 

Even  if  the  order  in  question  could  be  construed  as  an  appealaole 
interlocutory  order  under  Section  123  of  the  practice  act,  it  would  still  be 
necessary  to  dismiss  the  appeal  because  by  that  section  such  appeal  must 
be  taken  within  thirty  days  and  must  be  perfected  in  the  appellate  court 
within  sixty  days  from  the  entry  of  the  order.  The  appeal  bond  was  not 
filed  within  thirty  days  or  the  appeal  perfected  in  this  court  within  sixty 
days  from  the  entry  of  the  order  appealed  from  as  required  by  that 
section. 

The  appeal  is  therefore  dismissed. 

Appeal  dismissed. 
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MARY  C.  CREIGHTON, 

Appellee, 


/ 

ROBERT  F.  CREIGHTEON,  Et  al,  -' 

Executors  Etc. 


/2.A 
Appeal  from 


the  Circuit  Court 
[      Vermilion  <3  D-^^^^C 

County. 


\ 


Appellant 


GRAVES,  J.  \ 


The  controversy  in  this  case  arose  in  the  probate  court  on  the  pet- 
ition of  the  widow  praying  that  her  widow's  award  given  by  statute  be 
set  apart  for  her.  The  petition  avers  among  other  things  that  the  pet- 
itioner had  signed  a  release  of  her  right  to  an  award  but  that  such  re- 
lease was  obtained  by  fraud  and  misrepresentations  and  was  therefore 
not  binding  on  her.  The  executors -filed  their  answer  to  that  petition 
and  averred  that  the  widow  for  in  consideration  of  $100  in  cash  and  certain 
personal  property,  which  the  evidence  shows  was  worth  approximately 
$100  had  released  her  statutory  award,  and  that  the  same  was  valid  and 
binding  on  her  and  was  not  obtained  by  fraud  and  misrepresentations. 
The  county  court  found  that  the  release  was  obtained  by  fraud  and  mis- 
lepresentations    and  was  not  biriding  on^the  widow,  and^Jirilered  the  ex-  ,  , 

ecurors. appealed  to  the  Circuit  Court  where  the  case  was  again  tried. 
The  Circuit  Court  made  substantially  the  same  findings  and  entered  sub- 
stantially the  same  order.  It  is  from  this  order  of  the  Circuit  Court  that 
this  appeal  is  prosecuted. 
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Appellants  ask  a  reversal  of  the  order  because  the  evidence  fails  to 
support  the  finding  that  the  release  was  obtained  by  fraud  and  misrepre- 
sentations, and  because  the  circuit  court  on  appeal  from  the  county  court 
had  no  jurisdiction  on  the  petition  filed  to  try  the  question  of  whether 
the  release  was  obtained  by  fraud  and  misrepresentations  or  not;  that 
until  the  release  was  set  aside  by  a  court  of  equity  it  was  binding  on  the 
widow. 

/  The   probate    courts    of    this    state    have    jui'isdiction   to   determine 
whether  a  petitioner  is  entitled  to  a  widow's  award  even  where  in  de-       t^ 
termining  that   question    it   is   necessary   to   exercise   equitable  powers./ 
Field  V.  Fierd  117,  III  App.  307.     Affirmed  in  215  111.  496.     See  also  Trego 
V.  Estate  of  CiinRinijham  267  111.  367.  Lt%  hearing  in  the  Circuit  Court     ^ 
on  appeal  from  the  pi'obate  court  is  de  novo^ 

The  question  whether  the  release  was  obtained  by  fraud  and  mis- 
representations and  was  void  for  that  reason  is  one  of  fact  which  both  the 
probate  and  circuit  court  have  determined  affirmatively  and  while  there 
was  evidence  both  ways,  we  do  not  feel  justified  in  setting  the  finding 
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and  order  of  the  circuit  court  aside,  because  contrary  to  the  weight  of 
the  evidence. 

Some  other  questions  of  minor  importance  have  been  argued,  but 
we  find  nothing  in  them  to  warrant  a  reversal  of  the  order  of  the  Circuit 
Court. 

The  order  of  the  Circuit  Court  is  therefore  affirmed. 

Order  affirmed. 

The  costs  of  this  appeal  are  taxed  to  the  Executors  in  their 
capacity. 
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GENERAL  No.  6483.     OCTOBER  TERM.  A.  d/  1915.     AGENDA  No.  48. 


MATTHEW  KERBER, 


GLAUS  STROH, 


\ 


'■■6  ^'^-^^ 


Appeal  from 
McLean  County 
Circuit  Court. 


GRAVES,  J. 

Appellant  and  appellee  are  farmers.  Their  farms  are  on  opposite 
sides  of  the  county  line  between  McLean  and  Fprd  counties.  Appellant 
has  owned  his  lands  since  about  1879.  Ap^bTfociJurchased  his  lands  in 
1903  from  one  Frank  Gilbert  who  owned  the  same  since  about  1879.  The 
lands  lying-  immediately  south  of  appellant's  lands  are  now  and  have  been 
since  about  1881,  owned  by  one  Brethorst.  The  line  between  appellant's 
and  appellee's  lands  runs  north  and  south.  Appellee's  lands  are  east  of 
appellant's  lands.  The  Brethorst  lands  are  south  of  appellant's  lands. 
In  a  state  of  nature  there  was  on  the  southwest  of  appellee's  lands,  the 
southeast  part  of  appellant's  lands  and  the  northern  part  of  Brethorst's 
lands  a  low  place  where  a  pond  of  water  stood  much  of  the  time.  When 
the  water  in  this  pond  overflowed  it  took  a  southwesterly  course  from  ap- 
pellee's lands  across  appellant's  lands  and  from  there  to  Mackinaw  river 
distant  about  a  half  mile.  In  about  1889  a  road  was  laid  out  north  and 
south  on  the  line  between  the  lands  of  appellant  and  appellee  and  east 
and  west  along  the  line  between  the  lands  of  appellfint  and  Brethorst. 
About  the  time  these  roads  were  being  opened  appellant's  grantor,  ap- 
pellee, Brethorst  and  the  highway  commissioners  of  the  respective  town- 
ships 
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by  mutual  agreement  dug  a  ditch  along  the  north  side  of  the  east 
and  west  highway  and  the  south  line  of  appellant's  lands  from  Mackinaw 
river  to  the  point  where  the  water  flowed  out  of  the  pond  when  it  over- 
flowed. The  next  year  Gilbert,  appellant's  grantor,  extended  the  ditch 
about  35  rods  further  east  into  the  pond.  Appellee  did  not  assist  in  digg- 
ing this  extension  but  has  since  helped  to  keep  it  clean.  Somewhat  later 
the  road  north  and  south  between  appellant's  and  appellee's  lands  was 
graded  to  some  extent  and  a  bridge  that  had  been  constructed  to  permit 
the  flow  of  the  water  from  appellee's  land  across  the  road  was  moved  a 
short  distance  further  north,  and  ,a  ditch  was  dug  on  the  west  side  of  the 
north  and  south  road,  from  the  bridge  south  to  the  southeast  corner  of 
what  is  now  appellant's  land,  thence  west  to  the  east  end  of  the  ditch  that 
had  been  previously  constructed.  In  these  changes  the  three  then  owners  of 
the  land  and  the  highway  commissioners  took  part.  The  dirt  excavated 
from  the  ditch  between  the  bridge  and  the  corner  of  appellant's  land  was 
placed   in   the  highway.     About  that  time  a  tile  drain  was  constructed 
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across  the  road  and  across  the  lands  now  owned  by  appellant  which  empti- 
ed into  the  east  and  west  ditch  some  distance  west  of  the  southeast  corn- 
er of  appellant's  lands.  Shortly  after  the  bridge  above  mentioned  had 
been  moved  appellee  dug  a  ditch  on  his  own  land  in  an  easterly  and  west- 
erly direction  ending  at  or  near  the  bridge  and  so  constructed  as  to  empty 
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into  the  ditch  on  the  west  side  of  the  road  there.  Nothwithstanding 
these  ditches,  when  the  water  was  high  it  overflowed  the  lands  there  and 
passed  off  over  the  lands  of  appellant  in  the  same  course  it  followed  when 
the  lands  were  in  a  state  of  nature.  All  this  occurred  at  least  twenty 
years  before  the  bill  in  this  case  was  filed.  The  foregoing  facts  are  prac- 
tically undisputed. 

Appellee  claims  that  appellant  has  at  various  times  since  he  owned 
his  farm  constructed  dams  or  dykes  along  the  west  side  of  the  north  and 
south  road  there  which  interferes  with  the  natural  flow  of  the  water 
across  appellant's  lands  and  causes  it  to  collect  and  remain  upon  appellee's 
lands  to  their  damage  as  farm  lands;  that  the  dams  so  constructed  by  ap- 
pellant have  from  time  to  time  been  washed  away  or  destroyed  and  have 
been  several  times  reconstructed;  that  the  last  time  the  same  had  been 
reconstructed  was  the  day  before  the  bill  in  this  case  was  filed. 

On  May  4th,  1912  appellee  filed  his  bill  in  the  Circuit  Court  of  McLean 
County  praying  for  an  injunction  restraining  appellant  from  maintaining 
such  dam  and  from  constructing  any  other  dam  there.  Appellant  answe- 
red the  bill  which  in  substance  admits  that  the  natural  watercourse  for 
the  water  passing  out  from  the  pond  in  question  was  across  his  lands, 
but  avers  that  it  has  not  done  so  in  twenty  years;  that  during  that  time 
it  has  flowed  down  the  ditches  above  mentioned  into  Mackinaw  river, 
avers  the  construction  of  the  ditches  and  drains 
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above  mentioned  by  mut- 
ual agreement;  that  an  embankment  was  thrown  up  at  the  time  the  dit- 
ches were  constructed  to  prevent  the  v/ater  from  passing  over  his  lands; 
that  these  embankments  have  washed  away  and  that  he  has  repaired 
the  same. 

The  master  in  chancery  to  whom  the  case  was  referred  found  and 
reported  that  no  agreement  had  been  proven  to  free  the  land  of  ap- 
pellant from  its  burden  as  the  servient  heritage;  that  there  is  an  em- 
bankment about  60  rods  long  extending  both  north  and  south  of  the  bridge 
which  tends  to  obstruct  the  natural  flow  of  the  water;  that  the  embank- 
ment in  question  was  not  built  when  the  ditch  was  dug  or  until  about 
1898  and  that  since  that  time  it  has  been  repeatedly  destroyed  by  over- 
flow as  well  as  by  appellee  and  that  no  prescriptive  right  to  have  it  re- 
main exists;  that  the  equities  were  with  appellee  and  that  he  was  entitl- 
ed to  the  injunction  prayed  for.  Exceptions  to  the  report  of  the  master 
were  overruled  by  the  court  and  the  decree  recommended  by  the  master, 
granting  the  injunction  prayed  for,  was  entered.     This  is  the  decree  ap- 


■,lt!f:   ;in !(;!,- 


ij^iUi'   Mi 


;i:-..'i'/;   <))'■/  /"..::■ 


pealed  from. 

While  there  is  considerable  conflict  in  the  evidence,  we  are  not  con- 
vinced that  the  findings  of  fact  of  the  master  and  the  court  are  con- 
trary to  the  weight  of  the  evidence. 

Appellant's  contention  here  is  based  almost  exclusively  on  the  theory 
that  the   embankment   complained  of  had     existed     there     for     more 
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than  twenty  years  and  that  it  was  a  part  of  the  drainage  system  at  that 
time  constructed  by  mutual  consent  of  appellant,  appellee,  Brethorst  and 
the  highway  commissioners. 

The  complete  answer  to  that  contention  is  that  the  proof  in  this 
case  fails  to  show  that  the  embankment  had  existed  there  for  twenty 
years.  The  fact  that  the  ditches  had  existed  for  more  than  twenty  years 
and  that  the  owners  of  the  respective  pieces  of  land  had  acquired  pre- 
scriptive rights  to  have  what  water  those  ditches  would  carry  run  through 
them,  does  not  operate  to  divest  the  owner  of  the  dominant  heritage  of 
his  right  to  have  so  much  of  the  surface  water  that  comes  naturally  on  his 
lands  as  those  ditches  will  not  carry  off,  pass  over  the  servient  heritage 
in  the  channel  through  which  it  passed  in  a  state  of  nature.  The  People 
V.  C.  &  E.  I.  R.  R.  Co.,  262  111.  492.  Broadwell  Drainage  District  v.  Law- 
rence,  231  111.  36.  The  right  of  the  owner  of  the  servient  heritage  to 
have  waters  that  have  been  diverted  from  the  natural  watercourse  by 
the  construction  of  a  ditch,  flow  in  that  ditch  does  not  extend  to  waters 
that  have  never  been  and  cannot  be  confined  within  such  ditches.  Ap- 
pellee in  this  case  only  asks  that  such  waters  as  the  ditches  there  con- 
structed will  not  carry  be  allowed  to  flow  over  appellant's  lands  as  in  a 
state  of  nature.  This  he  clearly  is  entitled  to.  Gilman  v.  Madison  Coun- 
ty R.  R.  Co.  49  111.  484.  C.  P.  &  E.  St.  L.  R.  R.Co.  v  Renter  223  111.  387 
The  decree  of  the  Circuit  Court  is  afi'irmed. 
Decree  affirmed. 
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GENERAL  No.  6484.     OCTOBER  TERM  A.  D.  1915 


GEO.  H.  LUCAS  and 

ELIZABETH  SCHLEDER, 


0.  A.  SMITH  and 
BETTYESMlTH, 


GENDA  No.  63; 

'Appeal  from  "  ~ 

the  Circuit  Court  A 


Tazewell  County. 


GRAVES,  J. 

Appellee  Elizabeth  Schleder  was  the  owner  and  entitled  to  the  poss- 
ession of  the  real  estate  involved  in  this  litigation  by  virtue  of  a  master's 
deed  thereof,  issued  and  delivered  to  her  as  the  purchaser  thereof  at  a 
foreclosure  sale.  After  the  time  for  redemption  from  such  sale  had  ex- 
pired appellants,  the  mortgagors,  remained  in  possession  of  the  premises 
and  appellee  applied  for  and  obtained  a  writ  of  assistance.  It  is  from 
the  order  awarding  the  writ  of  assistance  that  this  appeal  is  taken. 

IjCe-  writ  of  assistance  is  an  appropriate  process  to  be  issued  from  a 
court  of  chancery  to  place  the  purchaser  of  mortgaged  preinises  under  a 
foreclosure  sale  in  possession  after  the  master's  deed  has  been  delivered 
to  such  purchaser  and  the  time  for  redemption  has  expired.  Vahle  v. 
Brackenseck  145  111.  231.  Lambert  v.  Livingston  131  111.  161.  Higgins 
V.  Peterson,  64  111.  App.  256.  It  is  not  the  institution  of  a  new  suit  but 
is  an  incident  to  the  foreclosure  proceeding.  Lancaster  v.  Snow,  184  111. 
634.  In  an  application  for  a  writ  of  assistance  titles  cannot  be  tried. 
Only  the  right  to 

(Page  1) 
possession  is  involved.  Kerr  v.  Brawley,  193,  111.  205. 
Cigler  v.  Keinath  167,  111.  App.  65.  The  petitidn  required  no  answer. 
Wallwork  v.  Derby,  40,  HI.  527.  When  no  answer  is  necessary  or  when 
the  answer  under  oath  is  waived  no  advantage  can  be  taken  of  filing  a 
sworn  answer.  Beckerdike  v.  Alien,  157  111.  95.  Adiard  v.  Adiard  65  111. 
212.  Where  an  answer  is  necessary  and  one  is  filed,  if  the  matter  is  sub- 
m.itted  for  hearing  without  a  replication  and  without  objection,  no  ad- 
vantage can  thereafter  be  taken  of  the  absence  of  it.  Jones  v.  Nelly, 
72,  111.  499.     Holmes  v.  Clifford,  95  111.  App.  245. 


The  decree  of  foreclosure   orovided  in  substance     that     appxdlantR 


should  pay  to  appetlee,  the  holder  of  the  mortgage  foreclosed,  the  amount 
found  due  by  a  day  fixed;  that  in  default  thereof  the  premises  be  sold; 
that  at  the  expiration  of  the  time  of  redemption  the  master  should  ex- 
ecute and  deliver  to  the  purchaser  a  deed  for  the  premises  sold;  and  that 
upon  the  delivery  of  such  deed  the  holder  thereof  should  be  let  into  possess- 
ion of  the  premises  so  conveyed.  The  record  shows4hat  the  premises 
were  sold  and  were  purchased  by^^dfee;  that  after  the  time  of  redemp- 
tion expired  the  master  executed  and  delivered  to  her  a  deed  for  the 
same,  but  that^'^i^ljpeMants  did  not  deliver  up  possession  of  the  same  to 
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her,  tha^i  appclloe  then  caused  a  copy  of  the  order  confirming  the  master's 

report  of  sale,  andra  copy  of  the  master's  deed  to  be  served  on  appeUant  -'^:;«-'2-i<--*^'<-'<-^^ 

0.  A.  Smith  and  thereupon  demanded  possession  of  the  premises  which 

he  still  refused  to  surrender.  / 

(Page  2) 

It  thus  appears  that  appellee  has  complied  with  all  the  requirements 
of  law  and  the  terms  of  the  decree  under  which  she  purchased  the  prem- 
ises; that  she  was  entitled  to  the  possession  of  the  premised  in  question 
and  that  the  writ  of  assistance  was  properly  issued. 

The  order  of  the  Circuit  Court  is  therefore  affirmed. 

Order  affirmed. 

(Page  3) 
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GENERAL  No\  6487.     OCTOBER  TERM  A.  D/1915.     AGENDA  No.  51 


R.  W.  SUTTON, 

vs. 
ALEXANDER  HANCE, 

V 

\ 

GRAVES,  J. 


Appellee, 


/ 


/ 
A]:ipe]lant 


Appeal  from 
the  Circuit  Court 
of  Douglas 
County. 


This  is  an  appeal  from  a  judgement  of  the  Circuit  Court  of  Douglas 
County  for  $250  in  favor  of  the  plaintiff  in  an  action  in  trespass  for 
false  imprisonment. 

The  undisputed  facts  are  that  on  Sunday,  June  22nd,  1913,  appellee 
was  arrested  by  a  policeman  of  the  city  of  Newman  and  lodged  in  the 
calaboose  of  that  city;  that  in  the  evening  of  that  day  he  was  released 
from  jail;  that  on  Monday  the  23rd  day  of  June,  1913,  he  appeared  be- 
fore Thos.  E.  Johnson,  Police  Magistrate  of  the  city  of  Newman  where 
a  charge  of  disorderly  conduct  was  then  pending,  took  a  change  of  venue 
and  was  afterwards  found  not  guilty  in  the  justice  court  in  which  the 
venue  was  changed,  and  was  discharged.  Whether  the  officer  who  ar- 
rested him  on  Sunday  June  22nd,  1913  had  a  warrant  at  the  time  the 
arrest  was  made  is  controverted. 

The  evidence  in  the  Circuit  Court  and  the  arguments  of  counsel 
here  cover  a  much  wider  field  than  will  be  necessary  for  us  to  review. 

Appellee  in  his  brief  and  argument  says: 

"The  appellant  assumes  in  his  brief  that  we  are  complaining 
of  an  act  that  was  done  under  process  issued  by  the  court. 
That  is  not  the  theory  of  this  case.  This  is  an  action  of  tres- 
pass for 
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false  imprisonment,  and  we  proved  that  the  appellee 
was  arrested  without  a  warrant  by  the  police  officers  at  the  in- 
stigation of  the  appellant,  and  that  he  was  arrested  not  be- 
cause he  had  violated  an  ordinance  of  the  city  of  Newman, 
aforesaid,  or  a  statute  of  the  state  of  Illinois,  but  because  he 
had  not  treated  the  appellant  in  the  way  the  appellant  thought 
he  should  have  been  treated." 

Again  he  says: — 

"It  was  a  matter  for  the  jury  to  decide  whether  the  appellee 
was  arrested  under  the  directions  of  the  appellant  without 
a  warrant  and  was  imprisoned  for  the  reason  that  he  had  not 
treated  the  appellant  properly,  or  whether  appellee  was  arrest- 
ed under  legal  process  issued  by  a  duly  authorized  court." 

Again  he  says: — 

"The  appellant  has  discussed  this  case  upon  absolutely  the 
wrong  theory.  He  assumes  that  a  warrant  was  issued  and  an 
arrest  made  on  the  wai-rant.  This  is  not  the  fact,  and  this 
is  not  the  theory  on  which  we  tried  the  case." 

In  these  three  passages  appellee  has  clearly  defined  the  basis  of  his 
claim  for  damage  to  be  an  arrest  without  a  warrant  when  he  had  violat- 
ed no  state  law  or  city  ordinance,  by  police  officers,  followed  by  impris- 
onment in  the  calaboose  of  the  city  of  Newman,  all  at  the  instigation  of 
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appellant.  It  is  not  contended  by  appellee  that  if  the  arrest  was  made 
upon  a  warrant  duly  issued  he  has  any  right  of  action,  even  though  such 
arrest  was  followed  by  imprisonment.  We  will  dispose  of  the  case  on 
the  version  of  appellee  as  to  issues  the  tried  as  shown  by  the  foregoing 
quotations. 

^On  the  question   whether  the_  officer  who  made   the   arrest  had   a 


warrant  when  he  did  so,  J;p$elUe''when  he  testified  in  chief  said  the 
officer  did  not  read  a  warrant  to  him.  Later  he  said  that  he  never 
heard  or  saw  or  had  anything  said  to  him  about  a  warrant  at  the  time 
the  arrest  was  made;  that  he  did  not  think  he  said  to  the  officers  at 
the   time   of   the   arrest   that  "they   need   not   read   the   warrant",   and 
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"that  he  acknowledged  service;"  tliat  he  did  not  think  anything  was  said 
about    the    warrant;    that   the    officers    told    him    he    was    arrested    for 
drinking  beer  and  disturbing  the  peace.  i 

The  docket  entries  of  the  police  magistrate  show"  that  a  complaint 
was  in  fact  and  that  a  warrant  was  in  fact  issued  on  such  complaint, 
but  the  entries  in  the  docket  do  not  show  with  definiteness  when  those  :_> 

things     were     done.       An     inspection     of     the     complaint     which  -ap — =-4=c-sc^*'«^^-'-'^^ 
t>i?llari-^yrenliuu8in  his  argrrtneiiL  as  having  Ircgn-tftteoduecd  in  cvidonco    --, 
a«.-dnfondanVs   Evhii^it    B-  shovvi^at   it  was   made   on  .tttne--Sir-4013T-  M^   '^'^^'   -^^^'^ 
The   testimony   show^^oTiat   the   warrant  issued   on   that  complaint  was 
lost  and  could  not   be   fecund  and  produced  on  the  trial,  but  appellant,     uO^^ 
the  police  magistrate,  the  city  marshall,  ^nd  ofi'icer  Ellington  all  testifjU-^^ 
that  it  was  issued  on  the  evening  of  ^nnTC~-§Sg  lOlSfand  ttiat  the  same 
was  then  delivered  to  officer  Ellington  to  e.xecute.     The  two  officers  also 
testify  that  they  went  together  to  the  home  of  appellee  on  rhe  morning"^ 
•>wL-Jiiiie—23fid- before  six  o'clock  to -arrest  him,   taking   with   them  the 


warant;  that  when  they  niet^/ttppollog  they  told  him  they  had  a  warrant 
for  his  arrest  and  exhibited  it  to  him  and  told  him  what  the  charge 
was  and  that  he  said  they  need  not  read  it,  that  he  would  "acknow- 
ledge" it;  that  they  then  took  him  into  custody  under  the  warrant  and 
placed  him  in  the  calaboose  to  await  trial.  This  positive  testimony  of 
these  four  witnesses  so  over- 
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whelms  the  qualified  and  uncertain 
evidence  offered  to  show  that  the  arrest  was  made  without  a  warrant 
as  to  establish  beyond  a  doubt,  that  the  arrest  was  made  on  a  warrant 
duly  issued  out  of  a  court  having  authority  to  do  so,  issued  on  a  com- 
plaint charging  him  with  the  offense  of  disorderly  conduct. 

As  appellee  bases  his  only  right  to  recover  on  the  contention  that 
he  was  arrested  and  imprisoned  by  officers  acting  without  a  warrant 
and  at  the  instance  of  appellant  who  was  actuated  by  some  fancied 
personal  wrong,  and  as  the  evidence  wholly  fails  to  establish  that  claim, 


it  follows  that  the  judgement  must  be  i-eversed  with  a  finding  of  fact  to 
be  incorporated  in  the  judgement  of  this  court  that  the  arrest  complain- 
ed of  was  duly  made  by  an  officer  under  a  warrant  duly  issued  out  of  a 
court  of  competent  jurisdiction,  upon  a  complaint  charging  appellee  with 
disorderly  conduct. 

Reversed  with   a  finding  of   facf. 
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GENERAL  No.  6491.      OCTOBER  TERM  A.  D.  19/5.      AGENDA  No.  .54. 


EVA  CONRAD,  Appellee 

\        vs, 

ST.  LOUIS,  SPRINGFIELD  &  PEORIA 
RAILROAD,  a  Corporation,  Appellant. 


Appeal  from  the 
Circuit  Court  of 
Tazewell  County. 


GRAVES.  J 


Appeilee-iaoarded  a  car  of  a,gi9eilaftt  at  Peoria,  Illinois,  to  be  conveyed 
to  Mackinaw.     The  car  was  well  filled.     Some  of  the  witnesses  say  there 


were  no  vacant  seats  and  others  that  there  were. 


9a¥»  she  saw 


none.  After  the  car  had  gone  a  short  distance  it  came  to  a  stop  and 
the  evidence  tend^  to  show  that  when  it  started  again  it  did  so  with  a  jerk, 
although  there  4s.  quite  a  sharp  conflict  in  the  evidence  on  that  point. 
Whatever  the  facts  ai=«  as  to  the  suddenness  with  which  the  car  was 
started.^ppetl«fe  was  jerked,  thrown  or  fell  down  to  the  floor  of  the  car. 
There  ts-  a  conflict  in  the  evidence  in  regard  to  whether  she  came 
to  a  sitting  posture  or  was  prostrate  upon  the  floor.  She  was  assisted 
to  arise  and  accepted  a  profl'ered  seat  and  continued  her  journey  to  her 
home  town,  where  she  alighted  from  the  car  and  walked  to  her  home 
about  four  blocks.  The  next  day  she  went  to  church  and  Sunday  school, 
where  she  says  her  neck  and  hips  hurt  her  severely.  From  there  she 
went  to  a  doctor's  ott'ice  and  was  advised  to  put  a  hot  water  bottle  on  her 
hips  and  hot  applications  on  her  neck,  which  she  did  with  good  results, 
but  she  claim^that  she  -, 

'-  suffered  considerable  pain  as  well  as  other  ill  re- 
suits  of  the  fall  for  several  weeks.  The  extent  of  her  injuries  is-  also 
seriously  contested.  She  brought  this  suit  later,  charging  in  the  first 
count  of  her  declaration  that  a|^e4la«t  negligently  managi^  and  oper- 
at^^  its  car  and  particularly  that  it  negligently  and  violently  startfeg-  its 
car,  and  in  the  second  count  that  the  car  was  crowded  with,  passengers 
and  that  while  she  was  attempting  to  get  a  seat/va^iSi^Kviolently, 
carelessly  and  negligently  started  its  car  suddenly  and  with  great  force 
and  threw  her  down.  She  secured  a  verdict  and  judgment  for  $3375.00,~7 
from  which  this  appeal  is  prosecuted. 

In  that  state  of  the  record  it  is  important  that  the!  jury  should  be 
instructed  with  substantial  accuracy. 

Appellant  complains  that  instructions  numbered  1,  4,  11,  14  and  15 
aeked  by  appellee  and  given  with  some  modifications  by  the  court  are 
erroneous. 

Instruction  number  one  is  in  the  following  language: 

"If  you  find  from  the  evidence  that  the  plaintiff  has  proven 
her  case  as  charged  in  the  declaration  or  some  count  thereof, 
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by  the  greater  weight  of  the  evidence,  then  you  should  find  the 
issues  for  the  plaintiff." 

Appellant's  contention  was  at  the  trial  and  is  here  that  appellee 
was  guilty  of  contributory  negligence  in  not  being  seated  upon  entering 
the  car  and  in  standing  in  the  aisle  when  she  could  by  the  exercise  of  due 
care  have  been  seated.  The  language  used  in  both  counts  of  the  declara- 
tion to  negative  contributory  negligence  was  limited  to  the 
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instant  of  the  in- 
jury. The  law  requires  that  one  claiming  to  be  injured  by  the  negligence 
of  another  must  aver  and  prove  that  he  or  she  was  not  only  exercising 
due  care  at  the  time  or  instant  of  the  injury  but  while  getting  into  the 
situation  where  the  injury  was  received.  Krieger  v.  Aurora  Elgin  &  Chi- 
cago R.  R.  Co^  242  111  544;  North  Chicago  Street  Ry.  Co.  v.  Cossar,  203  111. 
608;  Cole  v.  City  of  East  St.  Louis,  147  111.  App.  234;  Vi!lage  of  Lockport 
V.  Lecht,  221  111.  41.  It  follows  that  even  if  appellant  had  proven  her 
case  as  charged  in  the  declaration  she  would  not  be  entitled  to  recover 
unless  she  also  proved  that  she  was  not  negligent  in  getting  herself  into 
the  position  where  she  was  injured.  The  instruction  directed  a  verdict 
and  should  have  included  all  the  elements  necessary  to  her  right  of 
recovery. 

Instruction  number  fifteen  is  erroneous  for  the  same  reason. 

Instruction  number  four  announces  the  law  to  be  that  a  common 
carrier  is  held  strictly  responsible  for  all  consequences  which  directly  flow 
from  the  negligent  conduct  of  its  servants,  and  ignores  the  question  of 
contributory  negligence.     It  was  error  to  omit  that  element. 

Instruction  number  fourteen  as  originally  offered  by  appellee  clearly 
and  correctly  announces  the  rule  of  liability  of  common  carriers  including 
the  element  of  due  care  necessary  to  be  used  by  the  passenger.  It  was 
modified  by  limiting  the  necessity  of  the  exercise  of  due  care  on  the  part 
ot  appellee  to  the  time  of  the  injury  and  "immediately"  before  that  time. 
The  care  which  a  person  must  exercise 
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for  his  own  safety  before  he  can 
recover  for  injuries  received  by  reason  of  the  negligence  of  others  must 
be  exercised  not  only  at  the  instant  of  the  injury,  but  during  such  prior 
time  as  his  negligence  could  contribute  to  the  injury.     See  cases  cited. 

While  it  is  conceivable  that  circumstances  can  exist  which  result  in 
injury  to  a  person,  where  he  would  be  entitled  to  recover  upon  a  showing 
of  his  own  due  care  for  his  own  safety  at  and  "immediately"  before 
the  injui-y  oj-  even  at  the  instant  of  the  injury,  such  circumstances  vv^ould 
necessarily  be  such  as  would  exclude  the  possibility  of  any  negligence 
of  his  more  remote  from  the  injury,  contributory  to  it.  We  think  under 
the  facts  in  this  case  the  modification  of  this  instruction  was  erroneous 
as  unduly  restricting  the  fime  which  appellee  was  required  to  exercise 
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due  care. 

Instruction  eleven  relates  to  what  elements  of  damage  the  jury  were 
authorized  to  consider.  Appellant  claims  it  is  erroneous  because  it  author- 
ized the  jury  to  consider  all  elements  of  damage  concerning  which  there 
is  any  evidence  in  the  case,  regardless  of  whether  all  such  elements  of 
damage  were  claimed  by  appellee  in  her  dclaration  or  not.  Both  evi- 
dence and  instruction  should  be  limited  to  damages  declared  on,  but 
where  evidence  is  introduced  without  objections  on  issues  not  made  by 
the  pleadings  or  where  there  is  no  evidence  offered  on  issues  not  included 
in  the  pleadings,  the  giving  of  such  an  in- 
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struction  cannot  be  held  to  be  a 
reversible  error.  We  fail  to  find  any  evidence  in  this  record  tending  to 
show  damages  not  claimed  in  the  declaration.  The  error  complained  of 
is  therefore  harmless  in  this  case.  Camp  Point  Mfg.  Co.  v.  Ballon,  71  III. 
417.  This  instruction  is  however  erroneous  because  it  contains  the  fol- 
lowing unintelligible  language  in  an  attempted  description  of  the  elements 
of  damage  the  jury  might  consider  "  *  '■'  *  also  such  prospective  suf- 
fering and  loss  of  health,  if  any,  as  the  jury  may  believe  form  the  evi- 
dence before  them  in  this  case  the  plaintiff  has  sustained  by  reason  of 
such  injuries,  if  any,  in  the  future  upon  the  plaintiff."  In  othei'  words 
the  jury  were  told  they  were  authorized  to  consider  in  fixing  appellee's 
damages  such  prospective  suffering,  etc.,  as  she  has  sustained  in  the  future. 
It  reminds  the  writer  of  the  speech  of  the  would-be-eloquent  citizen  in 
which  he  said  "As  I  look  back  into  the  future,  I  see  the  footprints  of  an 
Almighty  hand."  We  think  this  instruction  must  have  had  a  tendency 
to  confuse  the  jury  on  the  question  of  damages  and  that  it  must  have  been 
harmful. 

Complaint  is  made  that  the  court  erred  in  permitting  Dr.  Bailey  to 
answer  a  hypotlietical  question  in  which  "pain  in  the  buttocks"  was  one 
of  the  elements,  because  there  was  no  evidence  that  appellee  suffered 
pain  there.  The  evidence  of  appellee  discloses  that  she  suffered  severe 
pain  in  the  hips.  Webster's  International  Dictionary  defines  buttocks  to 
be  "that  part  of  the  back  of  the  hips  which  in 
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man  forms  one  of  the  rounded 
protuberances  on  which  he  sits;  the  rump".     The  evidence  in  the  record 
was  sufficient  basis  for  the  hypothetical  question. 

It  is  next  urged  that  appellant  was  not  permitted  on  cross  examina- 
tion of  Dr.  Gale  to  put  to  him  a  hypothetical  question,  assuming  facts  not 
yet  proven,  but  which  counsel  for  appellant  advised  the  court  they  ex- 
pected to  prove. 

On  cross  examination  of  an  expert  witness  any  fact  which  in  the 
sound  discretion  of  the  court  is  pertinent  to  the  inquiry,  whether  the 
same  has  been  testified  to  or  not  may  be  assumed  in  a  hypothetical  ques- 


tion  to  test  the  accuracy,  learning  or  skill  of  the  witness.  West  Chicago 
Street  Ry.  Co.  v.  Fishman,  169  111.  196;  Eckels  v.  Halsten,  136  111.  App. 
111.  City  of  Chicago  v.  Rosenbaum,  126  IM.  App.  93;  Botwinis  v.  Atgood, 
113  111.  App.  188;  C.  &  E.  I.  R.  R.  Co.  v.  Wallace,  202  111.  129.  The  ques- 
tion propounded  had  reference  to  conditions  of  health  which  appellee  was 
claiming  were  the  result  of  the  accident  on  appellant's  car.  The  witness 
had  expressed  his  opinion  on  the  basis  of  the  injury  being  caused  by  that 
accident.  Appellant  claimed  it  was  caused  by  an  automobile  accident  in 
which  appellee  had  previously  been  involved  and  sought  to  test  the  ac- 
curacy of  the  witnesses  testimony  by  injecting  that  element  into  the 
question.  We  think  the  examiner  was  clearly  within  his  rights  and  that 
the  objection  to  the  question  should  have  been  overruled. 
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The  proof  tends  to  show  that  at  the  time  of  or  shortly  after  the 
accident  the  conductor  had  some  talk  with  appellee  concerning  the  man- 
ner in  which  she  was  injured,  and  that  some  time  later  he  made  a  report 
in  writing  to  the  superintendent  of  the  road  in  which  he  attempted  to 
recite  what  appellee  then  said  to  him.  The  conductor  took  the  stand 
and  gave  his  version  of  the  conversation  he  then  had  with  appellee  and 
further  stated  that  he  had  made  a  report  of  the  accident  to  the  superin- 
tendent and  identified  the  report.  Appellant  then  offered  that  report  in 
evidence  and  on  objection  to  its  introduction  it  was  excluded  by  the  court. 
This  action  of  the  court  is  assigned  for  error.  The  report  was  properly 
excluded.  It  was  merely  a  recital  by  the  conductor  of  his  understanding 
of  the  circumstances  of  the  accident  and  of  what  was  said  by  appellee.  It 
was  not  the  best  evidence  and  was  at  the  best  a  self-serving  statement. 

The  correctness  of  other  rulings  of  the  court  on  the  admission  and 
exclusion  of  evidence  have  been  argued  by  appellant,  but  we  can  perceive 
no  error  therein. 

It  is  also  urged  that  the  conduct  of  counsel  for  appellee  during  the 
trial  and  particularly  during  the  closing  argument  was  such  as  to  predu- 
dice  appellant  and  require  a  reversal  of  the  case.  So  much  of  the  con- 
duct complained  of  as  occurred  during  the  argument  to  the  jury  is  not 
shown  in  the  bill  of  exceptions,  and  therefore  cannot  be  con- 
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sidered  by 
this  court  on  appeal.  What  is  done  by  the  judge  or  in  his  presence  is 
within  his  knowledge  and  must  be  recited  in  a  bill  of  exceptions  over 
his  certificate  and  cannot  be  made  a  part  of  the  record  by  ex  parte 
affidavits.  Mayes  v.  People,  106  111.  306;  Scott  v.  People,  141  111.  195; 
Payton  v.  Village  of  Morgan  Park,  172  111.  102;  Barnes  v.  Barnett,  188 
111.  App.  32;The  People  v.    Nail,  242  111.  284. 

The  conduct  of  counsel  that  is  shown  in  the  bill  of  exceptions  while 
improper  was  not  such  as  in  our  judgment  was  calculated  to  prejudice  ap- 
pellant... 
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For  the  errors  pointed  out  the  judgment  of  the  Circuit  Court  is  re- 
versed and  the  cause  is  remanded  to  that  court. 
Reversed  and  remanded. 
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GENERAL  No.  6494. 


ADRIAN  E.  COOPER  and  CHARLES 
COOPER,  Partners  doing  business  under 
the  tirm  naine  and  style  of  COOPER 
BROS., 

Appellants, 

YS. 

THE  BROWN-DANSKIN  COMPANY,  a 
Corporation, 

Appellee. 


GRAVES,  J. 
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OCTOBER  TERM  A.  D.  1915.      AQENDA  No.  57. 

Appeal  from  the.'^y^  /9  /  L 
Circuit  Court  of 


Macoupin  County- 


Appellants  a#-t-hc  timc^  the  occLW^rcncca  out>-of  which  -thia  litigOr^ion- 
aroTO  were  partners  in  a  mercantile  business  in  Palmyra,  Illinois,  and  ap-  ^ 
-peifee  was  a  corporation  engaged  in  the  business  of  real  estate  broker- 
age. wlh_JiiJi€es-4n  Mi»fteapefer-Miftfies©%a^-and~-4I^^  Dakota^^:^ 
On  August  5,  1911  negations  between  the  parties  culminated  in  a  con- 
tract  m  writing  duly  executed,  by  which  Appellants  agreed  to  purchase 
320  acres  of  land  in  North  Dakota  for  the  consideration  of  $19,200.     The 
contract  in  so  far  as  it  relates  to  the  manner  and  time  of  payment  of  this 
sum  is  in  the  following  language: 

"$10,700.00  in  mortgage  or  mortgages  on  said  land  which 
second  party  hereby  assumes  and  agrees  to  pay  or  give  as  follows: 
).00   payable    1st    day   of    December,    1912, 
.00   payable    1st    day   of   December,    1913, 
).00   payable    1st    day    of  December,    1914, 
).00   payable    1st    day   of  December,    1915, 
$800.00    payable    1st   day    of   December,    1916, 
$700.00   payable    1st    day   of    December,    1917, 
$6,000.00    payable    1st    day  of    December,    1917, 
"$8,500.00  of  said  purchase  price  is  represented  by  convey- 
ance from  party  of  the  second  part  to  any  person  said  first  party 
may  designate  at  any  lime  before  the  closing  of  this  deal,  by 
good  and  sufficient  warranty  deed  the  following  described  pre- 
mises, free  of  all  encumbrances,  taxes  and  assessments  of  every 
kind  and  character,  except  those  herein  mentioned,  viz.  2  story 
residence  built  two  years  ago  in  Palmyra,  111.,  at  $3,500.00,  also 
$5,000.00  in  general  stock  of  goods  at  cost  price  and  fixtures  at 
present  worth  not  exceeding  $400.00,  -^ 

^  same  being  at  present  a 
stock  of  about  $10,000.00  which  second  party  is  to  reduce  to  at 
least  $7,500.00  by  December  1,  1911,  if  possible,  and  soon  as 
this  is  done  first  party  to  take  charge  and  pay  second  party 
proceeds  at  cost  price  of  goods  down  to  $5,000.00  worth  of  goods. 
Invoice  to  take  place  when  first  party  takes  charge. 

"Second  party  hereby  agrees  to  apply  on  that  portion  of  mort- 
gages carried  by  first  party  on  Dakota  land,  the  proceeds  com- 
ing to  him  from  sale  of  320  acres  in  Macoupin  County,  Illinois, 
soon  as  realized  by  him.  The  sum  of  $320.00  is  to  be  endorsed 
on  $700.00  payment  due  12-1-1917  as  a  reduction  in  price,  and  in 
event  second  party  can  pay  up  all  deferred  payments  over  $6,- 
000.00  bv  time  deal  is  closed  first  party  hereby  agrees  to  reduce 
purchase  price  of  land  to  $57.50  per  acre,  net  to  said  first  party. 

"It  is  expressly  understood  and  agreed  between  the  parties 
hereto  that  this  agreement  shall  extend  to  and  be  obligatory 
upon  the  heirs,  executors,  administrators,  successors  and  assigns 
of  the  respective  parties  hereto." 

The  deal  was  to  be  closed  by  December  1,  1911.     On  November  8, 
1911  the  parties  entered  into  a  supplemental  contract  in  the  following 
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language: 

"This  agreement  made  and  entered  into  by  and  between 
the  Brown-Danskin  Company,  party  of  the  first  part,  and  Adrian 
E.  Cooper,  party  of  the  second  part,  Witnesseth  that,  Whereas, 
on  the  5th  day  of  August,  1911,  said  parties  entered  into  an 
agreement  for  the  exchange  of  certain  lands  in  North  Dakota  for 
a  dwelling  house  and  stock  of  goods  in  Palmyra,  Illinois,  and 
whereas  said  stock  has  not  been  reduced  as  provided  in  said  con- 
tract; Now  this  agreement  is  for  the  purpose  of  readjusting  the 
agreement  relative  to  the  disposal  of  said  stock  of  goods  and  in 
consideration  of  said  stock  of  goods  which  has  this  day  been  con- 
veyed to  Steward  J.  Danskin  by  Cooper  Brothers,  the  said  first 
party  hereby  agrees  to  pay  second  party  two  thirds  of  all  money 
received  on  the  sale  of  said  stock  until  second  party  has  receiv- 
ed enough  cash  to  amount  to  the  difference  between  five  thousand 
($5,000.00)  and  the  amount  of  invoice  which  is  to  be  made  over 
under  original  contract,  for  the  purpose  of  paying  second  party 
cash  for  all  above  five  thousand  dollars,  it  being  agreed  that  en- 
ough money  out  of  the  second  one  thousand  dollars  to  be  paid 
second  party  shall  be  used  to  pay  mortgage  and  interest  now 
against  dwelling  house  being  traded  first  party,  and  that  second 
party  shall  have  credit  on  purchase  price  of  NorLn  Dakota  land 
for  the  five  thousand  dollors  mentioned." 

The  bill   of  sale   mentioned   in  the  supplemental  contract  was  also 

dated  on  November  8th,  1911  and  is  in  the  following  language: 

"KNOW  ALL  MEN  BY  THESE  PRESENTS,  That  Cooper 
Brothers,  of  the  County  of  Macoupin,  and  State  of  Illinois,  pariy 
of  the  first  part,  in  consideration  of  the  the  sum  of  One  Dollar 
and  other  valuable  considerations  to  them  in  hand  paid  by  Stewart 
J.  Danskin  of  the  County  of  Traill,  and  State  of  North  Dakota, 
party  of  the  second  part,  the  receipt  whereof  is  hereby  acknow- 
ledged, does  hereby  grant,  bargain,  sell  and  convey  and  confirm 
unto  the  said  party  of  the  second  part,  his  executors,  administra- 
tors and  assigns  forever,  the  following  described  goods,  chattels 
and  personal  property,  to-wit: — 

"All  their  general  stock  of  goods,  including  clothing,  dry 
goods,  boots  and  shoes,  groceries,  queensware,  etc,  and  all  fix- 
tures owned  by  said  first  party,  all  of  said  stock  of  goods,  fix- 
tures, etc.,  being  located  in  the  J.  C.  King  building  in  Palmyra, 
Illinois. 

"TO  HAVE  AND  TO  HOLD  THE  SAME,  Unto  the  said 
party  of  the  second  part,  his  executors,  administrators  and  as- 
signs. Forever — " 

^(Pagc  2)- 
Upon  the  execution  of  the  bill  of  sale  and  the  supplemental  contract 
the  store  containing  the  property  described  in  the  bill  of  sale  was  closed 
and  an  inventory  of  the  said  property  was  taken  according  to  contract. 
From  the  inventory  the  value  of  the  property  was  found  to  be  $14,454.40 
figured  at  cost  price.  Upon  the  completion  of  the  inventory  the  property 
was  turned  over  to'ap^ellke,  and  ;5^pSlark§^\Ve?e  given  credit  of  $5,000.00 
on  the  purchase  price  of  the  Dakota  lands.  -  iAppclle^  then  proceeded  to 
sell  the  goods.  Part  of  them  were  sold  ,at  public  auction  and  part  at 
private  sale.  During  the  sale^jfep^-elte*  put  mto  the  store  new  goods  am- 
ounting to  $611.11  which  were  sold  with  the  other  property.  The  total 
sale  amounted  to  $7,552.09.  Two-thirds  of  that  amount  or  $5,034.73  was 
turned  over  to  kp^eltant^  in  cash  while  the  sale  was  going  on,  which  ad- 
ded to  the  $5,000  credit  they  received  on  the  purchase  price  of  the  Dako- 
ta lands  makes  $10,034.73  that  they  have  realized  from  the  stock  of  goods 

in  question.  ,~/,^ 

(U^i. . .  vie  i^  -^ 
The  deed  for  the  lands  in  North  Dakota  purchased  by -eppellanU  was 


duly  executed  by  appellee  and  delivered  and  the  deed  to  the  residence 


property  in  Palmyra^Yeur  which  appeliee  was  to  receive  at  $3500  on  the  con- 
sideration to  be  paid  for  the  North  Dakota  lands,  was  duly  executed  by 

l^&^^e&ap^and  delivered.  Notes  for  sums  aggregating  $10,700  for  the 
deferred  payments  on  the  North  Dakota  lands  were  also  executed  by  ap-  ^Li^A/f/Ztf^ 

-pcllanto- and  delivered  according  to  the  terms  of  the 
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•  ^^contract  of  August 

5,  1911.  This  suit  was  brought  by  -appillaijte-  to  recover  the  difference 
between  $14,454.40  the  invoice  price  of  the  goods,  and  $10,034.73,  the 
amount  they  have  already  received  from  the  same,  or,  $4,419.67,  on  the 
theory  that  the  contract  of  August  5,  1911  and  the  contract  of  November 
8,  1911,  when  construed  together  amounted  to  a  sale  of  the  stock  of  goods 
for  the  amount  of  the  invoice  at  cost  price  or  $14,454.40  to  be  paid  for  by 
a  credit  of  $50J)0  on  the  purchase  price  of  the  Dakota  lands  and  the  bal- 
ance in  cashTJaJie  case  was  tried  by  the  Court  without  a  jury.  The  court 
found  the  issues  for  appellee  and  entered  judgment  against  appellants 
in  bar  of  their  action  and  for  costs. 

Appellees  insist  that  these  contracts  and  the  bill  of  sale  should  be 
construed  as  a  transfer  of  the  personal  property  in  question  in  trust  only, 
the  proceeds  to  be  distributed,  two-thirds  to  appellants  and  one-third  to 
appellee. 

Contracts  must  be  so  construed  as  to  carry  out  the  intention  of  the 
contracting  parties  as  expressed  in  the  language  used.  Wilson  v.  Harlow, 
66  111.  385;  0.  H.  Jewell  Filter  Co.  v.  Kirk,  102  111.  App.  246;  Walker  v. 
Tucker,  70  111.  527;  Lindorf  v.  Cope,  122  111.  317;  Mitt  v.  Karl  133,  111.  65; 
Snead  v.  Merchants  Loan  and  Trust  Co.,  225  111.  442. 

It  seems  to  us  that  the  parties  in  making  these  two  contracts  have 
left  little  doubt  about  what  they  intended  to  express  in  them.  In  our 
opinion  when  construed  together  they  clearly  state,  so  far  as  the  same 
affects  the  present  litigation,  that  appellants  are  to 
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purchase  320  acres  of 
land  in  North  Dakota  for  $60  per  acre;  that  appellee  is  to  purchase  from 
appellants  a  residence  property  in  Palmyra,  Illinois,  for  $3500  and  a  stock 
of  merchandise  for  whatever  sum  the  same  amounts  to  when  inventoried 
at  cost  price;  that  the  $3500  consideration  to  be  paid  for  the  Palmyra 
residence  property  and  $5000  of  the  consideration  to  be  paid  for  the  mer- 
chandise is  to  be  applied  to  the  payment  of  $8500  of  the  consideration 
agreed  to  be  paid  for  the  North  Dakota  land;  that  for  the  balance  of  the 
consideration  to  be  paid  for  the  North  Dakota  land,  amounting  to  $10,- 
700  appellants  are  to  give  notes,  due  at  stated  times  fixed  in  the  contract 
of  August  5,  1911;  that  if  the  merchandise  shall  inventory  at  cost  price 
more  than  $5000  appellee  is  to  pay  appellants  in  cash  the  difference  be- 
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tween  $5000  and  the  amount  of  the  inventory. 

The  only  parts  of  these  contracts  that  at  first  blush  seem  doubtful 
are  those  regarding  the  time  of  payment  of  the  amount  the  invoice  of  the 
merchandise  exceeds  the  sum  of  $5000.  We  think  even  that  doubt  is 
more  apparent  than  real.  These  contracts  were  made  with  the  evident 
i^j^L'-i  I  -  exception  that  the  good^  would  sell  for  more  than  the  invoice  price.  Un- 
doubtedly that  ex&'ption  accounts  for  the  absence  of  a  specific  stipula- 
tion, as  to  when  any  deficiency  should  be  paid,  that  might  arise  if  the 
goods  did  not  sell  for  the  invoice  price. 

The  contract  of  August  5,  1911  provides  in  substance  that  appellants 
shou'd  reduce  the  stock  of  merchandise  if  possible  to  at 
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least  $7500  by 
December  1,  1911  at  which  time  appellee  should  take  charge  of  it,  and  as 
there  is  no  stipulation  for  any  credit  to  be  given  appellee  for  the  amount 
the  invoice  should  exceed  $5000,  it  must  be  assumed  that  the  contracting 
parties  intended  that  such  gjccess_should  be^jiaid  for  when  the  stock_ol' 
goods  were  turned  over  to  them.  Appellee  later  becoming  desirious  of 
securing  the  possession  of  the  merchandise  before  December  1,  1911,  in- 
duced appellants  to  make  the  contract  of  November  8,  1911  and  the  bill 
of  sale  of  the  same  date  and  to  turn  over  possession  of  the  goods.  This 
second  contract  made  but  two  material  changes  in  the  original  agree- 
ment. The  substance  of  the  first  change  is  that  appellees  were  to  have 
immediate  possession  of  the  merchandise  instead  of  waiting  until  Decem- 
ber 1,  1911  as  originally  agreed.  The  substance  of  the  second  change  is 
that  appellants  should  receive  two-thirds  of  the  proceeds  of  the  sale  from 
time  to  time  as  the  sale  progressed  instead  of  waiting  until  December  1, 
1911.  ; 

No  change  was  made  in  the  time  when  the  final  adjustment  of  the 
deal  was  to  be  made.  We,  therefore,  think  the  two  contracts  must  be 
construed  to  provide  for  the  payment  in  cash  on  December_l,  1911,  by 
appellee  to  appellants  of  the  balance  of  the  difference  between  the  in- 
voice price  of  the  merchandise  purchased  and  the  sum  of  $5000  which  they 
had  not  received  prior  to  that  date. 

The  contention  that  these  contracts  should  be  construed  to  mean 
that  appellants  were  to  receive  only  the  difference  between  $5000  and 
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and  what  the  goods  sold  for,  is  not  only  contrary  to  any  reasonable  con- 
struction of  the  language  employed,  but  is  contrary  to  the  construction 
of  the  parties  themselves  at  the  time,  for  the  record  shows  that  appellee 
not  only  gave  to  appellants  the  agreed  credit  of  $5000  on  the  considera- 
tion to  be  paid  for  the  Dakota  lands,  but  actually  paid  appellants  $5,034.- 
73,  in  cash  which  was  approximately  $3000  more  than  was  realized  by 
appellee  from  the  sale  of  the  entire  stock  of  merchandise. 

It  is  manifest  that  appellees  either  made  a  poor  bargain  when  they 
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agreed  to  pay  $14,454.40  for  this  stock  of  merchandise  of-  else  that  they 
failed  to  secure  from  the  sale  of  the  same  what  they  should  have  done, 
but  no  claim  is  made  that  appellants  were  guilty  of  any  improper  conduct 
in  inducing  appellee  to  make  the  contract  or  were  in  any  way  responsible 
for  the  fact  that  the  goods  did  not  sell  for  what  they  should.  Appellee 
must  he  in  the  bed  it  made  for  itself. 

We  find  from  the  evidence  before  us  that  the  invoice  at  the  cost  price 
mark  of  the  merchandise  in  question  amounted  to  $14,454.40;  that  ap- 
pellants have  received  by  way  of  consideration  for  the  sale  of  that  mer- 
chandise a  credit  of  $5000  on  the  consideration  agreed  to  be  paid  by  them 
for  the  North  Dakota  land  and  $5034.73  in  cash;  that  there  was  due  ap- 
pellants on  December  1,  1911,  from  appellee  a  balance  of  $4,419.67  of  the 
agreed  consideration  for  said  merchandise,  which  is  yet  unpaid; 
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The  judgment  of  the  Circuit  Court  of  Macoupin  County  is  therefore 
reversed  and  judgment  is  entered  here,  in  favor  of  appellants  and  against 
appellee  for  $4,419.67,  also  judgment  against  appellee  for  costs  in  both 
this  and  the  Circuit  courts,  and  execution  on  such  judgment  is  awarded. 

Reversed  wiih  judgment  here. 

(Page  8) 
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GENERAL  No.  6415.  OCTOBER  TERM  19^ 

V 

IRA  WELLS,  Appejlee,  ^■ 

/ 
ANDREW  GRAHAM,  Xppellant. 


AGENDA  No.  2. 

Appeal  from 
McLear 


Opinion  by  Thompson,  J. 

This  is  a  suit  begun  by  Ira  Wells  against  Andrew  Graham  before  a 
justice  of  the  peace  to  recover  damages  for  a  breach  of  warranty  on  a 
horse  sold  to  plaintiff  by  defendant.  Plaintiff  obtained  a  judgment  for 
$98  before  the  justice  from  which  the  defendant  took  an  appeal  to  the 
Circuit  Court  where  trial  resulted  in  a  verdict  for  $82.50  in  favor  of 
plaintiff  on  which  judgment  was  rendered.     The  defendant  again  appeals. 

In  February,  1914,  appellee,  a  farm  laborer,  entered  the  employ  of 
appellant.  About  April  1,  appellee  bought  a  horse  of  appellant  for  which 
he  agreed  to  pay  $175  and  paid  $115  on  the  purchase.  Tire  remaining  $65 
appellant,  keptWt  of  appellee's  wages  when  he  quit  work  on  the  12th  of 
May.|^V?^pefte^ad  driven  .the  hwse  before  buyixig  it  and  it  showed  a 
lameness  at  that  time.  ^'S^^^eMjaitold  the  ap^k^hat  the  lameness  was 
caused  by  a  stone  bruise  or  cut  in  the  frog  of  the  foot,  that  the  horse  had 
n^ver.  been  lame  before  and  that  it  was  sound  and  would  get  all  right. 
•AppStee   testified   that   at  the    time   he  purchased   the   horse  appellant--- 

said  it  was  sound  and  would  get  all  right.  There  3/ proof  in  the  record 
that  the  horse  was  not  sound  but  was  what  is  known  among  horsemen  as 
a  "cramper  and  a  freezer";  that  is  a  horse,  which  when  it  is  backed  up 
has  no  use  of  one  hind  leg.  A  wituess,  who  broke  the  horse  for  a^jpeferrtr, 
testified  that  he  called 
he  had  a  three  legged  horse. 

horse  or  that  he  knew  the  horse  was  not  sound,  and  that  the  man  who 
broke  the  horse  called  his  attention  to  the  fact  that  he  was  a  cramperr] 
In  the  conflicting  state  of  the  evidence  there  is  no  reason  why  this  court 
should  interfere  with  the  verdict  of  the  jury  which  has  been  approved 
by  the  trial  court,  who  saw  and  heard  the  witnesses  and  had  superior 
advantages  to  judge  of  their  credibility. 

It  is  contended  that  because  the  appellee  had  seen  that  the  horse 
showed  lameness  before  the  sale,  that  therefore  the  rule  of  caveat  emptor 
applies  and  that  appellant  cannot  be  held  on  the  warranty.  If  the  appel- 
lant, knowing  that  the  horse  was  permanently  diseased,  warranted  the 
horse  to  be  sound  and  all  right,  and  told  appellee  that  the  lameness  was 
caused  by  an  injury  to  the  frog  of  the  foot  made  by  a  stone  which  would 
get  well,  when  he  knew  such  representation  to  be  false,  and  the  appellee 
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relied  on  the  representation  of  appellant  and  had  no  information  to  the 
contrary,  the  doctrine 

(Page  2) 
of  caveat  emptor  does  not  apply.     Applebee  vs.   Rum- 
ery,  28  111.  2S0;  Kenner  vs.  Harding.  85  111.  264;  Ruff  vs.  Jarreit,  94  111  475; 
Kohl  vs.  Lindley,  39  111.  202;  Emrick  vs.  WIerriman,  23  111.  App.  27. 

It  is  also  insisted  that  the  amount  of  the  judgment  is  not  sustained 
by  the  evidence.  Frank  Riley  a  horseman  testified  that  if  the  horse  had 
been  sound  he  would  be  worth  from  $150  to  $175,  but  with  the  lameness 
he  had  he  was  worth  about  $50.  The  evidence  amply  sustains  the  judg- 
ment. 

It  is  argued  that  the  second  instruction  given  for  appellee,  which 
directs  a  verdict  if  from  the  evidence  certain  facts  are  found  to  be  tme, 
is  erroneous  in  that  it  does  not  state  that  the  representation  of  soundness 
muct  have  been  made  at  the  time  of  the  sale.  The  instruction  is  in  part: 
"The  court  instructs  the  jury,  that  if  you  believe  from  a  preponderance 
of  the  evidence  that  the  horse  in  question  was  unsound  and  it  was  known 
to  the  defendant  when  he  sold  the  horse  to  the  plaintiff  and  that  the 
defendant  told  the  plaintiff  the  horse  was  sound  and  the  plaintiff  pur- 
chased the  horse  without  knowledge  of  the  unsoundness  and  relying",  etc. 
Sufficient  of  the  instruction  has  been  quoted  to  show  that  the  representa- 
tion as  to  soundness  referred  to  in  the  instruction  is  a  representation 
made  at  the  time  of  the  sale. 

There  is  no  error  in  the  case  and  the  judgment  is  affirmed. 

Affirmed. 
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GENERAL  No.,6422. 


OCTOBER  TERM  191 


GABRIEL  C.  STAUFFER, 

Plaintiff  in  Error, 
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AGENDA  No. 


Error  to  Piatt. 


THE  STATE  BAnIv  OF  MANSFIELD 
)efendant  in  Err 

Opinion  by  Thompson,  J. 

Ia  judgement  for  $600.16  was  entered  by  confession  in  the  office  of 
the  clerk  of  the  circuit  court  of  Piatt  County  on  November  5th,  1914, 
against  Gabriel  C.  Stauffer  in  favor  of  the  State  Bank  of  Mansfield,  on  a 
promissory  note  for  $15.50  dated  .July  11,  191-3,  due  six  months  after  date 
with  interest  at  seven  per  cent  per  annum  from  date.  The  defendant 
filed  a  motion  entitled  in  said  cause  to  the  February  Term,  1915,  that  the 
judgement  be  set  aside  and  that  leave  be  granted  him  to  plead  and  defend 
in  said  cause.  Attached  to  the  motion  Wan  affidavit  verified  by  the  de- 
tendant/on  January  27th,  lOIJ^  to  which  4s  attached  as  an  exhibit,  a  copy 
of  a  bill  in  chancery,  which  >tsinade  a  part  of  the  affidavit,  and  which  the 
affidavit  state^^as  filed  on  October  28th,  1914,  to  the  February  Term  of 
the  Circuit  Court  of  Piatt  County.  The  biliy  filled  by  Gabriel  C.  Stauffer, 
complainant,  against  the  State  Bank  of  Mansfield,  William  H.  Firke  and 
William  H.  Burns.  It  praygfor  an  accounting  between  said  bank  and  the 
other  defendants  concerning  business  transacted  between  complainant  and 
Firke  and  Burns,  before  the  bank  was  organized,  and  between  the  bank 
and  Firke  and  Burns,  officers  of  the  bank, 
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(  and  the  complainant  as  a  deposit- 
er  in  the  bank,  and  that  the  defendants  be  enjoined  from  reducing  to 
judgement  a  note  made  by  complainant  in  error  for  $5300,  dated  March 
22,  1913,  and  offer*^n  an  accounting,  to  pay  whatever  sum,  if  any,  uiay''^  ^  ^  ■^'' 
be  found  due  from  complainant  to  any  of  the  defendants,  and  prayjthat 
the  defendants  or  such  of  them,  if  any,  as  mate  be  found  indebted  to  com- 
plainant  be  decreed  to  pay  to  complainant  such  sum,  if  any,  as  >»ay'  be 
found  due  to  him.  j  --     , 

The  bill  k  not  verified.  The  record  S&es-  not  show  any  summons  was 
issued  and  served  on  the  defendants  or  any  of  them.  It  cfo«  not  men- 
tion the  note  upon  which  the  judgement  was  entered  in  this  case,  except 
by  inference  that  the  defendants  may  hold  other  notes  agamst  complam- 
ant  than  the  $5300  note  mentioned. 

The  affidavit  made  by  Stauft'er  states(.that  he  believea(.that  on  an  ac- 
counting the  note  sued  on''w*ll-  be  shown  to  be  without  consideration,  and 
that  he  had  no  knowledge  on  October  28,  1913,  that  the  State  Bank  of 
Mansfield  held  a  note  for  $550  against  him. 
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On  February  3rd,  the  second  day  of  the  February  Term,  the  defend- 
ant entered  a  motion  "for  leave  to  plead,"  and  for  leave  to  file  an  ad- 
ditional affidavit  and  the  court  entered  an  order  that  the  defendant  have 
until  February  5th,  to  file  such  additional  affidavit.  On  February  20th, 
the  defendant,  having  failed  to  file  any  additional  affidavit,  elected  to 
abide  by  the  showing  on  file.     Thereupon  the  court  overruled  the  motion 

-(P^gp  ?)     - 
for  leave  to  plead.     From  that-ordey-thc  defendant  ^rosecnteg-this~wrir 
_a£iaaair. 

Tl;\e  plaintiff  in  error  argues  two  questio'ns:  1st  that  the  judgement 
by  confes^Tejjcannot  be  sustained  because  there  was  a  prjpi^-guit  pend- 
ing between  theT^rtaijrtilf  and  the  defendant  involvijag-  an  accounting  and 
that  Stauffer  was  seekiiig~~a~~discovery  frorp^KeBank  of  the  State  of  the 
accounts  between  the  parties.^^2a^T=^h^  the  court  erred  in  holding  that 
the  showing  made  by  the  plaintiff  -in  error~~T^faa.^sufficient  to  require 
that  the  judgement  should  be  opened  and  in  refusingTcT^rafttto  plain- 
tiflt^n  error  leave  to  plead. 

The  affidavit  oK&s  not  state  any  facts  concerning  the  note  on  which 
the  judgement  was  entered.  All  that  t^affid.vit  state^concernn.g 
this  note  k  that  prior  to  October  28th,  the  time  the  bill  in  chancery  was 
filed  plaintiff  in  error  had  no  knowledge  that  the  defendant  in  error 
"was  possessed  of  or  claimed  that  he  owed  the  note  in  the  principal  sum 
of  $550  attached  to  the  cognovit,"  and  that  he  believe^that  upon  ac- 
counting being  had  he  haa^a  good  defence  to  the  whole  of  plaintiffs  bill. 
The  affidavit  nowhere  denies/ that  he  executed  the  note  and  S^^offer 
to  pay  what  may  be  found  due  on  an  accountinglj  No  facts  are  set  up 
showing  a  defence,  hence  there  was  no  error  in  overruling  the  motion 
for  leave  to  plead. 

The  plaintiff  in  error,  defendant  in  this  suit  is  the  complainant 
(Page  3) 
in  the  chancery  suit.  The  chancery  suit  not  only  prays  an  accounting 
between  the  plaintiff  in  error,  a  corporation,  and  defendant  in  error  but 
also  between  plaintiff  i'n  error  and  Firke  and  Burns  for  a  time  before 
the  defendant  in  error  was  incorporated,  hence  the  two  suits  are  not  be- 
tv/een  the  same  parties. 

The  relief  sought  in  the  two  actions  is  dissimilar.  Defendant  in 
error  asked  for,  and  obtained  a  judgement  on  a  note  executed  by  plain- 
tiff in  error.  Plaintiff  in  error  asks  for  an  accounting  over  a  period  ol 
several  years  and  says  he  will  pay  what,  if  any  thing,  may  be  found  due 
defendant  in  error.  The  note,  on  which  this  judgement  was  entered,  not 
being  mentioned  in  the  bill  in  chancery  is  not  necessarily  involved  in  it. 

The  plaintiff  in  error  by  making  necessary  allegations  of  fact,  proper- 
ly verified,  might  have  secured  an  injunction  restraining  the  defendant 
in  error  from  causing  any  judgements  to  be  entered  against  him  upon  his 
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error  against  loss,  if  the  injunction  should 
not  be  sustained  on  a  final  hearing,  but  he  does  not  ask  that  a  tem- 
porary injunction  be  issued.  There  is  no  statute  in  this  state  requiring 
parties  to  actions  begun  in  the  circuit  court  to  plead  a  set  off  or  count- 
er claim.  They  may  bring  independent  actions.  Tompkins  vs.  Gerry, 
43  111.  App.  255,  Pollock  vs.  Kinman,  176  111.  App.  361.  Plaintiff  in  error, 
if  his  contention  could  be  sustained,  might  keep  his  chancery  suit  pend- 
ing until  he  had  disposed  of  all  his  property,  and  later,  when  the  chan- 
cery suit  is  ready  to  be  disposed  of,  dismiss  his  bill  and  thereby  prevent 
defendant  in  error  from  collecting  its  debts  against  him.  The  affidavit 
and  bill  filed  do  not  show  that  there  was  another  action  pending  nec- 
essarily involving  the  note  on  which  this  judgement  was  entered.  There 
is  no  error  in  the  case;  the  order  refusing  leave  to  plead  is  affirmed. 
Affirmed. 
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GENERAL  No.  6432.  OCTOBER  TERM  1915.      /  AGENDA  No.  11, 

PETER  ARMe\tROUT.  Appellant, 

Appeal  from 

CENTRAL    TRUST\cOMPANY   OF    NEW  /  Sangamon 

YORK,  Appellee. 

Opinion  by  Thompson,  J. 

This  is  a  suit  in  equity  begun  in  November,  1911,  in  the  circuit  court 
of  Sangamon  county  by  Peter  Armentrout,  a  citizen  and  resident  of  the 
State  of  Iowa,  against  the  Central  Trust  Company  of  New  York,  herein- 
after called  the  Trust  Company,  a  corporation  organized  and  with  its 
principal  place  of  business  in  the  State  of  New  York. 

/  The  bill  all ege^L that  prior  to  October  18,  1882,  a  corporation,  the 
Mutual  Reserve  Fund  Life  Association,  hereinafter  called  the  Life  Asso- 
ciation, was  organized  under  the  laws  of  the  State  of  New  York  for  the 
purpose  of  insuring  the  lives  of  its  members  on  the  assessment  plan; 
that  on  October  IS,  1882,  a  certain  agreement  in  writing,  entitled  a  Deed 
of  Trust,  was  made  between  the  Life  Association  and  the  Trust  Company 
containing  among  other  provisions,  the  following:  (1)  that  said  Life 
Association  desiring  to  set  aside  a  reserve  fund  for  the  benefit  of  its 
members,  the  Trust  Company  agrees  to  receive  such  funds  and  invest 
them  in  the  name  of  the  Life  Association  on  the  written  order  of  the 
president  of  the  Life  Association  in  such  securities  as  shall  be  directed  by 
the  directors  of  the  Life  Association  and  approved  by  the  president  of 
the  Trust  Company, 

such  securities  to  be  sold,  by  the  Trust  Company, 
upon  the  written  order  of  the  president  of  the  Life  Association  accom- 
panied by  a  certified  copy  of  a  vote  of  the  board  of  directors  of  the  Life 
Association,  and  the  proceeds  deposited  to  the  credit  of  the  Life  Associa- 
tion in  the  Trust  Company;  (2)  that  upon  receipt  of  a  certified  copy  of  a 
vote  of  the  directors  of  the  Life  Association  authorizing  a  transfer  of  any 
portion  of  the  Reserve  Fund  to  the  death  fund  account  such  transfer  shall 
be  made;  (3)  the  Board  of  directors  of  the  Life  Association  may  order, 
the  whole  or  any  portion  of  the  Reserve  Fund  including  the  investments, 
transferred  to  any  State  Insurance  Department  or  any  other  Trust  Com- 
pany, with  which  a  contract  may  be  made,  which  has  been  endorsed  ap- 
proved by  one  of  the  .Justices  of  the  Supreme  Court  of  New  York  and  (4) 
in  case  of  a  dissolution  of  the  Life  Association  the  entire  reserve  fund 
shall  be  divided  among  the  members  of  the  association. 

The  bill  further  allegedly  that  in  October,  1884,  the  complainant  be- 
came a  member  of  the  Life  Association  and  received  a  certain  certificate 
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stating-  that  at  tlie  death  of  complainant,  in  consideration  of  the  payment 
of  annual  dues  and  all  mortuary  assessments,  there  shall  be  paid  to  the 
daughter  of  complainant  $2,000,  from  the  death  fund  or  from  the  next 
ckssessment.  The  certificate  VS^^t  forth  at  length  and  contains  among 
other  provisions,  the  following:  (1)  that  twenty-five  per  cent  of  the  assess- 
ments shall  be  set  apart  for  the  reserve  fund  to  be  deposited   with    a   trusi 
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company;  the  reserve  fund  in  excess  of  $100,000  may  be  applied  in  pay- 
ment of  claims  in  excess  of  American  Experience  Tables  of  Mortality, 
(2)  that  after  each  period  of  five  years  a  bond  will  be  issued  for  an 
equitable  portion  of  the  reserve  fund,  available  ten  years  from  its  date 
towards  paying  future  dues  and  assessments,  and  should  membership  cease 
by  death  or  otherwise,  any  portion  of  the  principal  not  thus  used  shall  be 
used  to  increase  the  bonds  issued  at  the  next  period  to  other  members 
of  the  association  holding  certificates  issued  the  same  year  and  that  in 
accordance  with  the  trust  agreement,  various  sums  of  money  were  from 
time  to  time  deposited,  until  the  fund  was  in  excess  of  two  and  one  half 
million  dollars,  and  that  in  1889,  the  Life  Association  issued  to  complain- 
ant a  quinquennial  bond  for  $29.57,  and  similar  bonds  to  members  injured 
in  1884.        / 

It  w^also  alleged  that  the  Life  Association  continued  to  do  business 
until  April  22,  1908,  when  it  was  dissolved  by  action  of  the  Supreme  Court 
r.  the  State  of  New  York,  in  accordance  with  the  laws  of  said  state. 

The  original  bill  alleged  that,  at  the  time  of  the  dissolution  of  the 
Life  Association  it  was  bankrupt,  and  its  assets  passed  through  the 
hands  of  Receivers  appointed  by  the  Circuit  Court  of  the  United  States 
of  the  Southern  District  of  New  York,  "and  such  assets  were  not  sufficient 
to  pay  but  a  very  small  per  cent  of  the  actual  amount  due  at  the  time  of 
such  dissolution  to  beneficaries  of  deceased  members,  and  final  distribution 

of  all  such  assets  has  been  made  by  such  receivers  and  said  assets  have 
been  all  so  paid  out  by  them";  that  complainant  kept  and  performed  all 
the  agreements  on  his  part  to  be  performed  and  paid  all  assessments 
made  on  him  by  said  association;  that  about  .300,000  membership  certifi- 
cates were  issued;  that  the  portion  of  the  reserve  fund  that  would  have 
gone  to  members  whose  certificates  lapsed  amounted  to  $25,000  per  year 
for  15  years  and  became  the  property  of  the  complainant  and  other  mem- 
bers similarly  situated;  that  the  number  of  members  similarly  situated  to 
complainant  is  200,  and  that  the  interest  of  complainant  in  the  reserve 
fund  at  the  time  of  the  dissolutiorr'was  about  .$25,000;  that  the  Life  Asso- 
ciation refused  to  make  the  quinquiennial  apportionments  to  complainant 
and  others  after  that  made  in  1889,  and  the  Life  Association  ha»(never 
paid  to  complainant  or  other  members  any  of  the  bonds;  that  by  the 
seventh  paragraph  of  the  certificate,  in  case  of  dissolution  of  the  associa- 
tion the  entire  reserve  fund  shall  be  divided  among  the  then  members 
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of  the  association;  that  the  reserve  fund  at  the  time  of  the  dissolution 
was  83,000,000,  all  of  which  belongiAb  complainant  and  others  similarly 
situated;  that  complainant  hag(^repeatedly  demanded  an  accounting  of  the 
defendant  Trust  Company,  and  the  defendant  refusee(^to  account  and 
denie^it  has(any  funds  belonging  to  the  reserve  fund.  The  complainant 
suing  for  himself  and  others  similarly  situated  praygTor  an  accounting  and 
for  general  relief. 

A  demurrer  was  sustained  to  the  original  bill.  Complainant  then 
(Page  4) 
amended  by  omitting  that  part  of  the  bill  stating  the  Life  Association 
was  insolvent  and  administered  upon  by  the  Federal  Court,  and  incorti«;ii;-. 
that  at  the  time  of  making  the  agreement  called  a  trust  deed  the  Trust 
Company  knew  of  the  provisions  of  the  constitution  of  the  Life  Associa- 
tion concerning  the  reserve  fund  which  ar^  set  forth  more  in  detail.  A 
demurrer  was  again  sustained  to  this  bill  as  amended  and  a  decree  en- 
tered dismissing  the  bilL]  The  complainant  appeals. 

Counsel  for  appellant  have  assigned  error  both  upon  the  sustaining 
of  the  demurrer  to  the  original  bill,  and  to  the  amended  bill.  The  bill 
before  it  was  amended  alleged  that  the  Life  Association  was  dissolved  by 
the  action  of  the  Supreme  Court  of  New  York,  and  that  at  the  time  of  its 
dissolution,  it  was  bankrupt  and  its  assets  were  administered  upon  by  the 
Circuit  Court  of  the  United  States  and  were  only  sufficient  to  pay  a  very 
small  percentage  of  the  sums  due  beneficiaries  of  deceased  members, 
and  final  distribution  of  all  such  assets  was  made  and  such  assets  have 
all  been  paid  out. 

The  contract  called  a  deed  of  trust  and  the  certificates  issued  by 
the  Life  Association  with  its  constitution  and  by-laws  appear  to  ha%e  been 
construed  in  the  litigation  referred  to  in  the  original  bill  in  which  the  Life 
Association,  holders  of  certificates  and  the  Trust  Company,  appellee,  were 
parties.  The  court  held,  that  such  agreement  imposed  no  duty  of  dis- 
ti-ibution  on   the   Trust  Company,   and   that   in   such   dissolution   in   an 
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action  by  the  state,  a  Federal  Court,  having  charge  of  the  administration 
of  its  assets,  had  power  to  and  did  order  the  Trust  Company  to  turn  over 
the  securities  and  funds  to  the  court's  receivers  for  distribution  with  the 
other  assets.  Robinson  vs.  Muiual  Reserve  Life  Ins.  Co.  and  Scoville  vs. 
Same,  162  Fed.  R.  79S.  The  provisions  of  the  agreement  in  controversy, 
that  in  case  of  dissolution  the  reserve  fund  should  be  distributed  among 
its  members  in  proportion  to  the  assessments  paid  by  them  cannot  be  en- 
forced against  creditors  where  the  association  is  wound  up  by  insolvency. 
Same  cases.  175  Fed.  R.  624.  The  court  also  held  that  a  reserve  fund 
may  be  created,  which  is  immune  against  general  creditors,  in  the  nature 
of  a  trust  to  be  devoted  to  the  payment  of  assessments  or  to  the  pay- 
ment of  death  losses  thus  benefiting  beneficiaries,  and  that  an  examina- 
tion of  the  constitution,  by-laws  and  certificates  of  the  Life  Association 
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supports  the  conclusion  that  the  funds  identifiable  as  part  of  the  old  res- 
erve fund,  which  have  come  to  the  possession  of  the  receiver  are  pledged, 
first  to  pay  death  claimants  under  assessment  policies.  Robinson  vs. 
Mutual  Reserve  Life  Ins.  Co;  Scoville  vs.  Same,  189  Fed.  R.  347.  If  ap- 
pellant, after  amending  his  bill,  can  assign  error  on  sustaining  the  de- 
murrer to  the  original  bill,  it  is  clear  that  the  contract  in  question  has 
been  given  the  construction  that  unpaid  death  claims  have  the  first  right 
to  the  reserve  fund.  The  original  bill  having  alleged  that  all  such  funds 
had  been  distributed,  appellant  clearly  could  not  ask  for  a  second  pay- 
ment of  funds 

(Page  6) 
which  he  alleged  had  all  been  distributed. 

The  bill  as  amended  omitted  the  allegations  concerning  the  appoint- 
ment of  a  receiver  and  the  bankruptcy  of  the  Life  Association  and  alleges 
that  bonds  available  for  the  payment  of  assessments  should  have  been 
issued  every  five  years  to  the  yearly  classes;  that  bonds  to  appellants  class 
wei-e  issued  in  1889,  and  none  thereafter,  although  the  Life  Association 
continued  in  business  until  1908.  The  bonds  were  not  issued  by  the  Trust 
Company  but  by  the  Life  Association.  The  allegation  that  the  Life  As- 
sociation was  dissolved  in  1908  remains  in  the  bill.  Under  the  bill  as  it 
now  is,  bonds  should  have  been  issued  to  appellants  class  in  1894,  1899, 
and  1904.  None  were  issued.  The  agreement  to  maintain  the  reserve 
fund  is  between  the  appellant  and  the  Life  Association  in  the  constitu- 
tion of  the  Life  Association  and  the  benefit  certificate.  The  agreement 
called  the  trust  deed  is  between  the  Life  Association  and  the  Trust  Com- 
pany. That  agreement  provides  that  the  Trust  Company  can  not  take  any 
action  in  relation  to  making  investments  excerpt  under  the  direction  of 
the  Life  Association;  that  none  of  the  investments  were  permitted  to  be 
in  the  name  of  the  Trust  Company,  that  they  must  all  be  in  the  name  of 
the  Life  Association;  that  the  Life  Association  may  order  all  securities 
sold,  and  may  by  a  vote  of  its  directors  order  any  portion  of  the  reserve 
fund  transferred  to  the  death  fund,  and  may  order  the  whole  or  any 
portion  of  the  reserve  fund,  including  investments,  transferred  to  any 
State  Insurance  Department 
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or  to  any  trust  company  with  which  a 
contract  has  been  approved  by  a  Justice  of  the  Supreme  Court  of  New 
York. 

There  is  in  the  bill  neither  any  allegation  that  the  court,  that  dis- 
solved the  Life  Association  in  1908,  did  not  dispose  of  and  distribute  the 
reserve  fund,  nor  that  some  other  court  has  not  ordered  such  distribution 
or  that  there  is  now  any  reserve  fund,  remaining  in  the 
possession  of  appellee,  or  that  the  reserve  fund  has  not  been  distributed 
or  applied  in  payment  of  death  claims,  or  that  the  Life  Association  while 
doing  business  did  not  have  all  such  reserve  fund  transferred  from  the 
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appellee. 

The  Trust  Company  had  no  voice  in  transferring  the  funds  either  to 
the  death  fund  or  to  some  other  trust  company  when  ordered  to  do  so  by 
the  Life  Association. 

The  bill  sets  forth  a  copy  of  the  bond  issued  to  appellant  in  1889, 
with  an  attached  statement  of  the  reserve  fund.  The  statement  shows 
that  of  the  fund,  $300,000  was  then  on  deposit  with  the  American  Loan 
Trust  Company  of  New  York,  so  that  from  the  bill  it  appears  that  part 
of  the  reserve  fund  was,  in  1889,  in  a  depository  other  than  appelle. 

The  appellant  in  the  original  bill  alleged  that  all  the  funds  of  the  Life 
Association  were  distributed  by  the  bankruptcy  court.  The  ar.-,ended  bill 
omits  that  allegation,  and  does  not  contain  any  allegation  showing  that  the 
fund  had  not  been  fully  disposed  of,  and  that  there  are  reserve  funds  in 
the  possession  of  appellee  as  trustee  for  the  Life  Associ- 
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ation  to  which  ap- 
ppellee  is  entitled.  Nothing  will  be  inferred  in  favor  of  a  pleader  which  '^ 
has  not  been  alleged.  The  law  does  not  presume  that  a  party's  plead- 
ings are  less  strong  than  the  facts  of  the  case  will  warrant.  4  Encyc.  of 
PI.  and  Pr.  746.  The  court  would  not  be  authorized  to  draw  inferences 
in  favor  of  appellant  that  facts  exist  concerning  which  the  bill  contains  no 
allegations. 

The  Life  Association,  under  the  cases  cited,  was  the  proper  party 
with  whom  appellee  should  account.  There  could  not  be  a  complete  dis- 
solution of  the  Life  Association  without  a  full  disposition  of  all  the  res- 
erve fund.  The  bill  is  fatally  defective  in  that  it  fails,  in  alleging  that 
the  Life  Association  was  dissolved  by  an  order  of  the  Supreme  Court  of 
New  York  in  1908,  to  allege  that  it  was  dissolved  leaving  the  reserve  fund 
undisposed  of  and  in  the  custody  of  appellee.  The  demurrer  was  prop- 
erly sustained;  the  decree  is  affirmed. 

Affirmed. 

(Page  9) 
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This  is  an  action  in  replevin  begun  July  2,  1915,  by  Geors^-e  Wilson, 
against  R.  P.  Dennis,  for  the  recovery  of  the  possession  of  all  the  wheat 
and  straw  cut  and  standing  in  shock  or  bundle,  and  severed  from  the  real 
estate  and  situated  on  the  Robert  Wilton  seventy-six  acre  farm  in  Coles 
County,  which  plaintiff  avers  defendant  wrongfully  took  and  detains.  The 
property  was  taken  under  the  writ. 

Defendant  plead  the  general  issue  in  replevin,  and  that  the  property 
described  is  the  property  of  defendant  and  not  of  plaintiff  on  which  issues 
were  joined.  A  jury  returned  a  verdict  for  plaintiff  on  which  judgment 
was  rendered.  Defendant  prosecutes  this  writ  of  error  to  review  the 
judgment. 

The  material  facts  involved,  briefly  stated  are  the  follo\ving:  Robert 
Wilton  owns  a  farm  of  seventy-six  acres  in  Coles  County  which  was 
rented  under  a  written  lease  to  George  Wilson  from  March  1st,  1913. 
to  March  1st,  1914.  The  rent  agreed  to  be  paid  was  $105  due  December 
1,  1913,  and  one  half  the  crops  raised  on  the  farm  to  be  delivered  in  the 
nearest  market.     Robert  Wilton  v/as  not  in  the  State  of  Illinois,  and  had 

(Page  1) 
appointed  George  Rosebraugh  his  agent  to  rent  the  farm  and  collect  the 
rents.  Wilson  occupied  the  farm  from  March  1,  1914,  until  some  time  in 
January,  1915,  but  there  is  no  evidence  in  the  record  as  to  his  rights 
there  or  under  what  terms  he  occupied  the  farm  that  year,  further  than 
that  he  owed  some  rent  in  January,  1914.  Wilson  testified  that  in  the 
fall  of  1914,  he  got  ready  to  sow  25  acres  of  wheat,  but  before  sowing 
it,  he  went  and  saw  Rosebraugh  and  told  him  he  was  thinking  of  moving 
and  asked  him  if  he  should  sow  some  wheat  and  Rosebraugh  told  him  to 
sow  it.  He  did  not  tell,  and  the  record  does  not  show,  what  were  the 
terms  or  under  what  agreement,  if  any,  he  sowed  the  wheat.  In  January, 
1915,  Wilton  leased  the  whole  farm  to  Dennis  from  March  1st,  1915  to 
March  1st,  1916.  Before  leasing  the  farm  Dennis  saw  Wilson  on  the 
farm,  and  told  him  he  had  a  chance  to  rent  it.  Wlison  told  Dennis  about 
the  wheat  he  had  sown,  and  Dennis  said  if  he  rented  the  farm  he  would 
like  to  buy  the  wheat.  Wilson  testified  that  he  told  Dennis  he  wanted 
$65  for  the  wheat;  $50  for  his  labor  and  $15  for  the  seed  and  drill. 
Dennis  testified  that  Wilson  asked  $50  for  the  wheat,  $2  an  acre,  that 
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Wilson  said  he  owed  Rosebraugh  for  rent  and  he  would  like  Dennis  to 
settle  with  Rosebraugh  and  Dennis  testified  that  he  told  Wilson  that, 
if  he  leased  the  farm,  he  would  consider  the  trade  for  the  wheat  made, 
and  would  settle  with  Rosebraugh. 

Wilson  moved  off  the  farm  in  January,  1915,  and  Dennis,  after  getting 
(Page  2) 
the  lease,  moved  onto  it.  There  were  some  further  conversations  be- 
tween the  parties  in  which  Wilson  agreed  to  take  a  note  from  Dennis 
signed  by  Rosebraugh,  and  Dennis  was  to  leave  the  note  with  Rosebraugh. 
Dennis  did  leave  a  judgment  note  for  $50  on  March  10,  for  Wilson  with 
Rosebraugh.  Wilson  settled  up  his  past  due  rent  with  Rosebraugh  by  a 
check  on  March  6,  and  Rosebraugh  paid  Wilson  half  the  cost  of  the  seed 
wheat.  The  note  for  Wilson  signed  by  Dennis  was  neither  signed  by 
Rosebraugh  nor  accepted  by  Wilson.  On  May  1,  Dennis  tendered  Wilson 
$50  in  cash  in  payment  for  the  wheat;  Wilson  refused  to  accept  the  tender. 

The  parties  disagree  as  what  was  the  price  fixed  by  Wilson  for  the 
wheat.  He  alone  testified  that  it  was  $65.  Dennis  and  his  son,  who  was 
present  at  the  conversation,  say  $50  was  all  he  asked  and  two  disinterested 
witnesses  say  Wilson  told  them  he  had  sold  the  wheat  for  $50.  The 
very  great  preponderance  of  the  evidence  is  that  he  sold  it  for  $50. 
Rosebraugh  signed  the  replevin  bond  and  apparently  is  assisting  Wilson  in 
this  suit. 

The  fourth  instruction  tells  the  jury  that  if  they  believe  fi'om  the 
evidence  Dennis  agreed  to  pay  Wilson  for  the  wheat  on  or  before  March  1, 
1915,  and  that  he  did  not  pay  within  the  time  limited,  then  defendant  can- 
not maintain  his  defense  by  pi'oving  that  he  tendered  the  consideration 
later.     There  is  neither  any  evidence  in  the  record  that  any  time  was 
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fixed  for  the  payment  nor  is  there  any  evidence  that  the  contract,  if 
there  was  one,  was  that  the  title  should  not  pass,  if  it  was  not  paid  for  by 
a  certain  time.  Wilson  moved  away  surrendering  the  possession  of  the 
farm  and  wheat  after  a  lease  to  the  entire  farm  had  been  made  to  Dennis, 
and  Dennis  was  given  possession  of  the  whole  farm  after  a  lease  had  been 
made  to  him,  and  Wilson  had  abandoned  it  and  surrendered  possession. 

The  sixth  instruction  given  at  the  request  of  the  defendant  in  error 
tells  the  jury  that  the  defendant  by  his  plea  claims,  that  he  v>^as  the 
owner  of  and  entitled  to  the  possession  of  the  wheat,  and  that  "the 
burden  rests  on  the  defendant  to  prove  said  facts  and  plea,  by  a  pre- 
ponderance of  the  evidence,  before  the  defendant  is  entitled  to  receive  a 
judgment  in  his  favor,  and  unless  the  evidence  preponderates  in  favor  of 
the  defendant  as  to  the  said  plea,  the  finding  and  verdict  of  che  jury 
should  be  in  favor  of  the  plaintiff  Wilson." 

"The  allegation  of  property  in  the  defendant  is  mere  inducement  to 
the  formal  traverse  of  right  of  property  in  the  plaintiff.  The  question 
raised  by  a  plea  of  property  in  the  defendant  is  not  whether  the  property 


is  in  the  defeiT-^ant,  but  whether  the  li^ht  of  property  and  the  right  to  the 
immediate  possession  are  in  the  plaintitT.  Under  such  a  plea  the  plaintiff' 
must  recover  on  the  strength  of  his  own  title  and 
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the  burden  of 
proof  is  upon  him  to  estabHsh  his  iright".  Pease  vs.  Ditio,  189  111.  457; 
Reynolds  vs.  !V7cCormick,  62  111.  412;  Constantine  vs.  Foster,  57  111.  36; 
Weimer  vs.  Temple,  145  111.  App.  498.  The  giving  of  this  instruction 
was  reversible  error.  The  ninth  instruction  given  for  defendant  in  error 
is  erroneous  for  the  same  reason. 

The  seventh  instruction  tells  the  jury  that,  if  they  believe  both 
parties  live  in  Coles  County,  thirty  days  would  be  a  reasonable  time  in 
which  to  accept  an  offer  for  the  sale  of  a  crop  of  wheat  growing  in  Coles 
county.  The  instruction  is  abstract  in  form.  If  there  was  no  dispute 
over  the  facts,  then  what  would  be  a  reasonable  time  would  be  a  question 
of  law,  but  where  the  facts  are  in  dispute  or  the  motives  of  the  parties 
enter  into  the  question,  then  it  becomes  a  question  of  fact  for  the  jury 
ti  say  what  is  a  reasonable  time  to  carry  out  a  contract  when  the  time 
is  not  fixed.  Morris  vs.  Wibaux,  159  111.  627;  Butler  vs.  Wallbaum  Stone 
Co.,  47  111.  App.  153.  For  the  error  in  giving  defendant  in  error's  sixth 
and  ninth  instructions,  the  judgment  is  reversed  and  the  cause  remended. 
Reversed  and  Remanded. 

(Page  5) 
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Opinion  by  Thompson,  J. 

This  is  an  appeal  by  the  fireman's  Insurance  Company  of  Newark, 
N.  J.  from  a  judgment  for  $350  in  favor  of  Joseph  Cech. 

Joseph  Cech  is  a  Polish  miner  who  can  neither  read  nor  write  the 
English  language.  He  owned  and  lived  in  a  house  in  Thayer,  a  small 
mining  town  of  about  500  inhabitants  in  Sangamon  County.  Thayer  is  a 
mile  and  a  half  from  Virden.  H.  C.  Simons  of  Virden  was  the  agent  of 
the  Delaware  Fire  Insurance  Company  and  also  of  appellant.  On  Sep- 
tember 27,  1910,  the  Delaware  Fire  Insurance  Company  through  Simons, 
its  agent,  issued  a  fire  insurance  policy  to  Cech  insuring  for  three  years 
the  dwelling  in  the  amount  of  $700  and  the  furniture  therein  to  the 
amount  of  $300. 

On  August  1,  1913,  Cech  rented  a  hotel  or  boarding  house  in  Thayer, 
About  two  blocks  from  his  dwelling  and  removed  his  furniture  from  his 
residence  to  the  hotel.  He  also  purchased  some  more  furniture,  and 
wishing  to  increase  his  insurance  to  $500,  on  August  8,  sent  his  wife  and 
daughter,  Mrs.  Masco,  to  Virden  to  see  Simons  and  have  the  policy 
changed  as  to  the  amount  of  insurance  and  location  of  the  personal 
property. 

(Page  1) 

The  testimony  for  appellee  is,  that  when  they  arrived  at  Simon's 
office,  he  was  out,  but  his  clerk,  E.  F.  Buckles  was  there.  Mrs.  Cech 
cannot  talk  English.  Mrs.  Masco  told  Buckles  that  her  parents  had  moved 
from  their  residence  to  the  hotel  or  boarding  house,  a  short  distance 
from  their  residence,  and  had  bought  some  more  furniture  and  wished 
the  insuance  on  the  furniture  increased  to  $500  and  Buckles  said  it  was 
all  right.  She  asked  Buckles  if  anything  should  happen  to  the  furniture, 
if  the  policy  was  all  right,  and  he  replied  it  was  all  right  that  they  need 
not  be  afraid.  Buckles  took  the  policy  and  struck  out  the  figures  $300 
with  red  ink  and  wrote  above  them  $500,  he  also  wrote  on  the  policy 
that  the  insurance  on  the  furniture  was  increased  to  $500,  and  signed  the 
same  "H.  C.  Simons  agent".  He  also  told  them  that  he  thought  Mrs. 
Cech  was  too  old  to  run  a  hotel.  They  paid  at  that  time  the  additional 
premium  required. 

About  September  2,  t-he  Simons  agency  sent  Cech  a  postal  card  noti- 
fying him  that  his  policy  would  expire  September  27,  and  Cech  again 
sent  his  wife  and  daughter  to  Simons  office  with  the  old  policy  and  $14.40, 
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the  premium  for  a  new  policy.  Simons,  through  Buckles,  issued  a  new 
policy  to  Cech  in  the  appellant  company  for  three  years  from  September 
27,  1913.  The  new  policy  was  issued  insuring  the  furniture  in  the  dwell- 
ing house,  instead  of  in  the  boarding  house,  where  it  was  located. 

Afterwards  on  .June  24,  1914,  the  boarding  house  and  furniture  were 
burned. 

(Page  2) 

Buckles  admits  that  the  additional  premium  was  paid  and  that  they 
told  him  they  were  going  to  keep  boarders,  but  denies  that  they  said 
anything  about  changing  its  location  to  the  boarding  house  and  says 
that  it  was  Cech  himself  who  paid  for  and  got  the  new  policy. 

The  declaration  avers  that  the  agent  of  the  appellant  had  notice 
of  the  removal  of  the  property  insured  from  the  dwelling  house  at  the 
time  he  issued  the  policy  sued  upon  and  that  the  agent  knew  that  the 
household  goods  were  in  the  hotel  or  boarding  house  when  he  i^ued  the 
policy.     The  only  plea  is  the  general  issue. 

The  preponderance  of  the  e\idence  shows  that  the  agent  of  appellant 
knew  at  the  time  the-  policy  in  force  at  the  time  the  property  was 
destroyed  was  issued,  that  the  household  goods  insured  were  being  used 
in  a  hotel  or  boarding  house,  and  that  they  were  not  in  the  residence  in- 
sured. The  location  of  the  goods  had  been  fully  made  known  to  the 
agent  and  the  knowledge  of  the  agent  was  knowledge  of  the  company. 
The  appellant  cannot  avoid  liability  because  of  the  mistake  of  its  agent 
in  misdescribing  the  location  of  the  property  when  its  location  was  fully 
made  known  to  him.  Phoenix  Ins.  Co.  vs.  Stocks,  149  111  319;  Andes  Ins. 
Co.  vs.  Fish,  71  111.  620;  Phoenix  Ins.  Co.  vs.  Har4,  149  111.  513;  Phoenix 
Ins.  Co.  vs.  Whiteleather,  34  111  App.  60.  It  is  also  shown  that  after  the 
loss  the  appellant  sent  an  adjuster  who  made  out  proofs  of  loss  for  ap- 
pellant. 

Under  the  issues  raised  by  the  pleadings  and  the  facts  proven  by  the 
(Page  3) 
evidence   introduced  by    appellee,  we  see  no   reason  for  disturbing   the 
verdict   and  judgment. 

The  evidence  concerning  the  changes  in  the  policy  issued  by  the 
Delaware  Fire  Insurance  Company  was  incompetent,  and  the  objection 
to  such  evidence  should  have  been  sustained,  but  what  was  said  to  the 
agent  as  to  the  location  of  the  household  goods  was  competent  to  show 
knowledge  of  such  location  when  the  policy  sued  upon  was  issued.  The 
admission  of  the  incompetent  evidence  was  harmless  error. 

The  judgment  will  be  aflirmed. 

Affirmed. 

(Page  4) 
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Opinion  by  Thompson,  J. 


AGENDA  No.  29. 


Appellee,  / 


Appeal  from 
Champaign 


This  is  a  bill  in  chancery  liletMn  Februa^,  1912,  by  Elsie  Buchan 
against  her  husband  Collin  Buchan,  for  seps?rate  maintenance.  The  bill 
alleges  that  the  parties  were  married  in  March,  1907,  and  that  they  lived 
together  until  May  7,  1911;  that  a  child  was  born  to  them  December  13, 
1911,  that  complainant  faithfully  discharged  her  duties  as  such  wife  with 
kindness  and  forbearance  and  is  now  living  separate  and  apart  from  her 
husband  without  fault  on  her  part;  that  defendant  was  opposed  to  her 
giving  birth  to  any  child;  that  prior  to  the  birth  of  the  child  on  December 
13,  1911,  complainant  became  pregnant  on  two  other  occasions  and  the  de- 
fendant maltreated  her  and  produced  and  insisted  that  she  take  drugs  to 
produce  a  miscarriage  on  each  occasion;  that  miscarriages  were  so  pro- 
duced on  said  occasions;  that  he  insisted  that  she  should  not  give  birth  to 
the  last  child  and  again  procured  abortifacient  drugs  for  her  to  take  but 
she  rebelled  and  refused  to  take  them;  that  defendant  is  a  man  of  vjolerrtT' 
passions  and  on  many  occasions  addressed  her  with  o^jitebrious  and  pro- 
fane epithets;  that  he  ill  treated  her  and  wguW'liot  talk  to  her  for  a  week 
at  a  time,  when  she  was  eaeicnt,  -ggcept  to  direct  what  he  wished  done 
about  the  house;  that  he  is  stingy  and  miserly;  that  on  May  7,  1911,  he 
told  her  she  must  leave  his  home  and  never  return  and  she  left  because 
of  his  orders  and  cruel  treatment;     that     afterwards     she     offered     to, 
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return  and  live  with  him  if  he  would  treat  her  right  but  he  refused  to 
take  her  back  or  to  make  any  promise;  that  on  another  occasion  she  went 
to  his  home  to  effect  a  reconcilation  but  he  told  her  that  he  never  wanted 
to  see  her  again;  and  that  defendant  has  told  complainant  and  others  that 
he  is  not  the  father  of  her  child  born  in  December,  1911.  It  is  alleged  that 
the  income  of  defendant  is  about  $4,000  per  year. 

The  defendant  answered  the  bill  admitting  the  marriage  but  denying 
every  other  material  allegation  in  the  bill,  and  asserting  that  complainant 
became  angry  with  him  and  left  home  because  he  objected  to  her  asso- 
ictaing  with  another  man,  M.  E.  Smith,  thereby  causing  neighborhood 
gossip  and  that  he  had  begged  her  to  return  but  she  had  repeatedly 
refused. 

The  cause  was  referred  to  the  master  who  reported  the  evidence 
with  his  conclusions,  that  the  defendant  is  a  frugal  farmer  who  did  not 
greatly  enjoy  social  life;   that  complainant  is  a  hardworking  housewife 
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who  greatly  enjoys  social  life  and  dances;  that  they  had  frequent  dis- 
putes as  to  their  attendance  at  dances  at  Mahomet  and  that  defendant 
leluctantly  accompanied  his  wife  to  dances  on  numerous  occasions  and 
finally  refused  to  accompany  iier;  that  on  May  5,  1911,  defendant  decided 
to  and  did  attend  a  dance  at  Mahomet  without  her  husband;  that  on  May 
7,  she  returned  home  but  her  husband  refused  to  allow  her  to  remain; 
that  on  May  S,  she  went  to  her  home  to  get  her  clothing  and  the  defendantv 

C  asked  her  to  remain  but  she  refused;  that  the  next  day  defendant  went 
to  see  the  complainant  and  asked  her  to  live  with  him  and  she  said  she  was 
willing  to,  provided  she  could  have  a  liorse  to  drive  to  and  attend  dances 
at  Mahomet,  and  the  defendant  drove  away  without  answering  her  offer; 
that  previous  to  the  separation  the  defendant  had  never  accused  his  wife 
of  having  illicit  relations  with  other  rnen  but  did  after  the  separation 
and  birth  of  the  child  make  such  accusations;  that  on  February  12,  two 
days  before  the  filing  of  the  bill  the  complainant  went  to  the  house  of 
the  defendant  in  good  faith  and  offered  to  return  but  he  refused  to  permit 
her  so  to  do;  that  "complainant  is  not  wholly  blameless  in  the  separation" 
but  was,  at  the  time  of  the  filing  of  the  bill,  "living  separate  and  apart 
from  her  husband  without  legal  fault  on  her  part."  The  report  further 
finds  that  defendant  is  possessed  of  certain  property  and  that  S400  is 
a  reasonable  solicitor's  fee  to  be  allowed  her.  It  makes  no  finding  as 
to  the  value  of  defendants  property  or  an  allowance  for  her  but  only 
that  separate  maintenance  should  be  allowed  by  the  court. 

Objections  were  filed  by  the  defendant  to  the  report  of  the  master, 
in  that  the  master  should  have  found  the  equities  with  the  defendant, 
and  enumerating  certain  charges  against  complainant,  which  it  is  in- 
sisted the  master  erred  in  not  finding  against  her;  that  the  master  erred 
in  finding  that  on  February  12,  1912,  the  complainant  in^ 

good  faith  offered  to  return  to  defendant  and  that  the 
master  should  have  found  she  was  living  separate  and  apart  from  him 
because  of  her  own  fault. 

The  objections  were  overruled  by  the  master  in  the  trial  court,  by  <5<^-<.-<-^ 

agreement  of  the  parties,  were  considered  as  exceptions  on  the  part  of 
the  defendant.  The  court  overruled  the  exceptions  and  entered  a  decree 
giving  her  an  allowance  of  $20  per  month  and  a  solicitor's  fee.  The  de- 
fendant appeals. 

It  is  contended  on  behalf  of  appellee  that  the  findings  of  fact  by 
the  master  in  matters  referred  to  him  are  as  conclusive  upon  the  circuit 
court  and  this  court  as  the  verdict  of  a  jury  in  a  civil  cause,  and  will  be 
reviewed  and  set  aside  only  for  the  same  reasons  that  a  verdict  would 
be.  In  matters  other  than  stating  accounts  the  rule  is,  that  the  master's 
conclusions  are  simply  advisory  and  only  prima  facie  correct,  and  the 
court   upon   exceptions  filed    may   modify  or   reject   the    report  if  it  is 
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erroneous,  defective  or  against  tlie  weight  of  the  evidence.  It  is  not 
the  rule  that  the  report  of  a  master,  other  than  the  statement  of  an 
account,  has  the  same  force  and  is  as  binding  on  the  chancellor  and 
a  court  of  review  as  a  verdict  of  a  jurj'.  Keuper  vs.  Mctie,  239  111.  593; 
Larson  vs.  Glass,  235  111.  584:  Bruggesiradt  vs.  Ludwig,  184  111.  24; 
Eniiesscr  vs.  Hiidek,  1G9  111.  494.  The  opinion  in  the  latter  case  contains 
a  full  review  of  the  authorities  on  this  question  by  Mr.  Justice  x 
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Cartwright. 
The  appellee  did  not  except  to  the  findings  of  the  master  that  were 
in  favor  of  appellant.  By  not  excepting  to  the  fmdings,  the  appellee 
admits  that  the  defendant  reluctantly  accompanied  his  wife  to  dances 
at  Mahomet  on  numerous  occasions  and  that  he  finally  refused  to  ac- 
company her  to  any  more  dances;  that  on  a  certain  Friday,  on  or  about 
May  5,  1911,  the  appellee  decided  to  attend  a  dance  at  Mahomet,  and 
while  the  appellant  was  away,  hitched  up  a  team  and  departed  to  a 
dance  at  Mahomet,  leaving  a  note  for  her  husband,  stating  that  she  had 
gone  to  attend  a  dance,  and  that  she  did  attend  the  dance  leaving  the 
team  in  the  private  bai'n  of  Sm.ith,  in  the  village  of  Mahomet;  that  the 
appellant  about  9  o'clock  that  night  went  to  Mahomet  and  drove  the  team 
home,  a  distance  of  eight  miles;  that  appellee  returned  from  the  dance 
to  the  Smith  home  and  stayed  there  that  night,  and  learned  the  next 
morning  that  the  team  had  been  taken  away  in  the  night,  and  that 
on  Sunday,  she  with  the  Smiths  and  others  in  an  automobile,  returned 
to  her  home  and  that  appellant  refused  to  receive  her;  that  on  the 
following  Monday,  appellee  and  her  father  went  to  appellant's  home  to 
get  her  clothing  and  appellant  asked  and  offered  in  good  faith  to  have 
her  stay  at  home  and  slie  refused,  and  that  on  the  following  day  appellant 
went  to  see  her  and  asked  her  to  live  v\'ith  him  and  she  said  she  was 
willing  provided  she  could  have  a  horse  and  could  attend  dances  at 
Mahomet;  that  previous  to  the  separation  ap- 
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(  pellant  had  never  accused  her 
of  unchastity;  that  the  appellee  is  not  wholly  blameless  in  the  separation 
but  at  this  time  and  at  the  time  of  fihng  the  bill,  she  was  and  is  living 
separate  and  apart  from  her  husband  without  legal  fault  on  her  part. 

The  trial  court  approved  these  findings,  which  in  short  are,  that 
when  the  separation  occurred  it  was  because  of  her  fault,  and  that  she 
had  rejected  the  importunities  of  her  husband  to  get  her  to  return  up 
to  the  time  of  filing  the  bill,  buf  that  by  going  and  r)trering  to  return 
two  days  before  the  bill  was  filed  she  had  repented  of  her  actions  and 
now  is  entitled  to  support. 

The  evidence  shows  that  appellant  is  a  farmer  living  eight  miles 
from  Mahomet,  in  Champaign  County.  There  was  nothing  unusual  in 
the  early  part  of  the  married  life  of  these  parties.     They  had  become 


,; 'h'"^;  ^^7   i'iqiy}-i 


a;i  ,;:.iij  iiio-in 


,    .  .     . .  -  -'t   '-   -'.'.-   f . 


.('■idiflo'.;  0:1:: 


■.YLirn: 


acquainted  with  M.  E.  Smith  and  his  wife  who  Hved  in  Mahomet.  In 
1910,  Buchans  gave  a  dance  in  a  new  building  on  appellant's  farm  to  the 
neighbors  and  relatives.  The  Smiths  were  there  and  appellee  and  Smith 
went  to  the  house  of  a  near  neighbor  to  borrow  a  lantern.  They  were 
gone  so  long  that  the  guests  made  joking  remarks  about  Smith  and 
appellee,  and  when  they  did  return  appellant  asked  appellee  what  kept 
them  so  long,  and  she  replied  the  lantern  had  to  be  filled  and  cleaned.  Ap- 
pellant from  that  time,  objected  to  his  wife  associating  with  the  Smiths  . 

-(Pago  6) 
arid  such  association  appears  to  have  been  the  subject  of  contention 
between  them  and  of  neghborhood  gossip  and  scandal.  The  testimony 
tends  to  show  that  a  sister  of  Mrs.  Smith  is  notorious  as  a  keeper  of 
houses  of  prostitution  in  Champaign  and  Danville  and  appellant,  learning 
of  that  fact,  told  his  wife  he  did  not  want  her  to  associate  with  Smith  or 
Mrs.  Smith  because  of  what  he  had  heard  and  of  the  neighborhood 
scandal.  His  wife  had  met  Mrs.  Smith's  sister  at  the  Smiths  but  she  paid 
no  attention  to  his  request  and  continued  her  visits  to  the  Smiths,  on  one 
occasion  walking  part  of  the  way  there  after  telephoning  them  to  meet 
lier.  Smith  v^^as  a  frequent  caller  at  the  home  of  appellant,  often  in  the 
absence  of  appellant.  Appellant  would  not  go  to  the  Smiths  and  he  be- 
came angry  when  they  came  to  his  home.  On  March  17,  1910,  the  anni- 
versary of  their  wedding,  there  was  a  dance  at  Mahomet,  to  which  ap- 
pellant refused  to  go,  but  appellee  went  and  stayed  all  night  at  the 
Smith's.  A  few  days  later  she  went  to  a  dance  with  the  hired  man;  this 
also  made  appellant  angry.  On  May  5,  Mrs.  Smith  came  to  appellant's 
home  and,  out  of  the  hearing  of  appellant,  invited  appellee  and  the  hired 
man  to  attend  a  dance  at  Mahomet  that  night.  Appellee  that  day  gave 
appellant  as  a  reason  for  going  to  Mahomet,  that  she  had  to  get  some  gro- 
ceries; he  gave  her  a  check  for  $2.5  to  ge_^he  supplies  and  hitched  up  a 
team  for  her  to  go  to  the  village.  She  had  hiot  said  anything  to  api^ellant 
about  going  to  the  dance,  but  she  went  to  Smiths  and  with  ihem  to  it.^ 
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When  appellant  came  in  from  work  that  night,  after  getting  supper  for 
himself  and  the  hired  man  and  doing  his  chores,  he  went  to  Mahomet  in 
search  of  his  wife,  and  on  going  to  Smiths  found  his  team  but  no  person 
thei'e,  and  took  the  team  home.  He  testified  that  he  knew  nothing  aiiout 
there  being  a  dance  that  night,  and  that  the  next  morning  he  found  a 
note  left  by  is  wife  stating  that  she  was  going  to  a  dance  and  would 
not  be  home  "until  morning." 

The  appellee  with  the  Smiths,  Mrs.  Smiths  sister  and  a  Mr.  ai-cd  Mrs. 
Hutchinson,  relatives  of  Mrs.  Smith,  on  the  following  Sunday  went  to 
her  husband's  home  in  a  Ford  automobile  with  suit  cases  to  take  away 
her  clothing.  Appellee  and  Mrs.  Smith  got  out  of  the  conveyance  avid 
went  to  the  door  of  the  house  and  asked  for  admission.  There  is  a 
controversy  as  to  what  was  said  and  who  the  conversation  was  between. 
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but  the  appellant  would  not  let  them  into  the  house.  The  next  day, 
she  with  her  father  returned  to  get  her  clothing  and  appellant  asked 
her  to  come  back  and  live  v/ith  him,  and  her  father  also  advised  her  to 
do  so  but  she  said  she  would  never  live  with  him  again.  Her  father  the 
next  day  told  appellant  that  his  wife  was  at  Smiths,  and  would  come 
back  if  he  would  go  after  her;  he  went  after  her  that  evening  and 
asked  her  if  she  was  ready  to  go  home  and  she  said  she  did  not  know, 
liUt  she  would  come  if  she  could  have  a  team  whenever  she  wanted  one. 


and  appellant  said  she  could  not  have  a  team  to  go  to  Smiths,  if  she 
would  stay  away  from  there,  there  would  not  be  any  trouble.  Her  father 
— after  telling  his  daughter  what  he  thought  of  the  Smiths,  also  advised 
her  to  go  back  where  she  belonged,  and  she  replied,  no,  she  was  not 
going  back  there,  she  would  not  give  up  the  Smiths. 

It  is  clear  from  the  evidence  that  appellee  preferred  the  society  of 
the  Smiths  who  lived  eight  miles  away  from  her  house  to  the  society 
and  respect  of  her  husband.  It  was  in  utter  disregard  of  tlie  rights  of 
her  husband  and  her  own  self  respect  that  she  would  leave  her  home 
in  May,  v/hile  her  husband  and  the  hired  man  were  planting  corn,  leaving 
them  to  get  their  own  meals,  while  she  attended  a  dance  and  remained 
all  night  with  the  Smiths,  v/hen  she  knew  her  husband  objected  to  it  and 
that  there  was  gossip  and  scandal  among  her  neighbors  about  her  actions 
with  the  Smiths.  She  even  had  Mrs.  Smith's  sister  with  those 
clothes  the  Sunday  after  the  separation  on  Friday.  The  master  evi- 
dently properly  found  that  the  separation  v\'as  because  of  her  fault. 

The  original  separation  having  been  caused  by  her  fault,  the  question 
then  arises  was  she,  at  the  time  of  filing  the  bill,  without  her  fault, 
living  separate  and  apa.rt  from  her  husband.  She  clearly  was,  unless 
her  offer  to  return  two  days  before  the  bill  was  filed  was, 
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made  in  good  faith. 
The  evidence  shows  she  had,  just  prior  to  making  her  offer,  consulted 
attorneys,  who  had  also  been  consulted  by  her  father  for  her.  She  had 
evidently  learned,  that  under  the  circumstances  she  could  not  sustain  a 
suit  for  separate  maintenance.  Thereupon  she  and  her  father  in  the 
afternoon  of  February  12,  1912,  two  days  before  this  suit  was  begun, 
v/ent  to  a  neighbor  of  her  father  and  got  two  women,  strangers  to  her 
husband,  to  go  with  her  while  she  made,  as  stated  by  her,  "a  settlement 
v/ith  her  husband",  "she  was  going  back  to  him".  When  they  arrived  at 
appellant's  house  they  found  appellant  at  work  in  a  corn  crib.  He  did 
not  come  out  of  the  crib.  Appellee  did  not  get  out  of  the  surrey  to 
have  a  quiet  or  private  talk  with  him  but  talked  to  him  in  the  cnb 
from  the  surrey  in  v.'hich  they  drove  there.  It  was  eight  miles  to  her 
husband's  house.  It  was  a  chilly  day  in  midwinter.  She  took  no  clothing 
with  her  except  what  she  wore.    A  child  had  been  born  to  these  parties 


v/' 
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December  13,  1911.  She  had  left  her  child,  less  than  two  months  old, 
at  the  home  of  her  father.  The  offer  she  made,  as  testified  to  by  her, 
was  that  she  had  decided  to  come  back  and  live  with  him  for  his  sake 
and  the  baby's  sake.  He  said,  I  told  you,  in  the  presence  of  your  father, 
you  could  come  back  if  you  would  gnve  up  the  Smiths  and  you  said  you 
would  not  give  up  the  Smiths.  She  replied  she  "was  willing  to  come  back 
if  he  would  do  what  was  right",  and  he  said  she  could  not  come  back. 
She  testified  that  she  did  not  -s 

yt^agc  10) 

^  say  what  she  meant  by  "what  was  right" 
but  that  it  was  to  let  her  go  wherever  she  wanted  to,  "to  dances,  to 
Smiths  and  to  Mahomet",  and  agree  to  go  with  her  or  she  was  not  coming 
back.  Her  construction  of  doing  right  was  to  give  her  permission  to  do 
the  very  things  that  had  caused  the  separation. 

When  testifying  she  was  asked  if  she  was  willing  to  go  back  and 
live  with  him,  and  her  reply  was  she  did  not  know,  she  would  have  to 
study  over  it. 

We  are  of  the  opinion  her  offer  to  go  back,  made  just  before  be- 
ginning this  suit,  was  not  made  in  good  faith  or  with  any  intention  of 
returning  to  the  home  of  her  husband  to  live  there  as  a  dutiful  wife, 
but  rather  as  was  said  in  Jenkins  vs.  Jenkins,  194,  111.  1-36,  to  procure 
evidence  of  a  refusal  on  his  part  to  furnish  her  a  home  as  a  foundation 
for  her  suit.  A  wife  who  had  had  trouble  with  her  husband,  and  honestly 
desired  a  reconciliation,  would  not  request  that  strangers  should  be 
present  to  \7itness  their  meeting  and  reconciliation,  and  hear  their  ex- 
pressions of  regret  for,  and  forgiveness  of  their  previous  difference?. 
Such  matters  are  too  sacred  and  confidential  to  bethe  object  of  public 
exhibitions. 

It  is  not  necessay  to  discuss  the  evidence  concerning  the  use  of 
drugs,  the  master  did  not  find  in  her  favor  on  that  question. 

The  decree  is  reversed  with  instructions  to  the  trial  court  to  dismiss 
the  bill  for  want  of  equity  for  the  reason  that  she  is  not  without  fault, 
living  separate  and  apart  from  appellant. 

Reversed   and    Remanded  with    directiono. 
(Page   12) 
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Opinion  by  Thompson,  J. 

This  is  an  appeal  from  a  judgemelit  for  $320  entered  in  the  circuit 
court  of  Vermilion  county  in  favor  of  George  B.  Maston,  appellee,  against 
J.  C.  Ross,  appellant,  in  a  suit  in  assumpsit  to  recover  a  commission  for 
making  the  sale  of  320  acres  of  land.  The  judgement  appealed  from 
was  rendered  on  a  second  trial. 

The  suit  was  originally  brought  against  J.  C.  Ross  and  Ellen  Ross  his 
wife.  The  declaration  was  against  them  jointly  to  recover  a  commission 
for  the  sale  of  land  belonging  to  Ellen  Ross.  The  first  verdict  was  against 
the  two  defendants.  There  was  no  evidence  on  which  to  sustain  the  ver- 
dict against  Ellen  Ross. 

The  defendants  moved  for  a  new  trial.  The  court  granted  a  new 
trial  as  to  Ellen  Ross.  Appellee  then  dismissed  the  suit  as  to  Ellen  Ross 
but  did  not  amend  the  declaration.  The  court  rendered  judgement 
against  J.  C.  Ross.  An  appeal  was  taken  to  this  court  and  that  judge- 
ment was  reversed  and  the  cause  remanded  on  the  ground  that  it  was 
error  to  render  judgement  against  one  defendant  in  suit  in   assumpsit 

(Page  1) 
against  two  defendants  without  amending  the  declaration,  when  the  suit 
had  been  dismissed  as  to  one  defendant  because  there  was  no  evidence 
against  her  and  not  because  of  a  personal  defence  such  as  infancy,  bank- 
ruptcy or  the  like.     Maston  vs.  Ross,  185  111.  App.  57. 

On  the  cause  being  reinstated  in  the  circuit  court  the  declaration 
was  amended  so  that  the  suit  was  only  against  J.  C.  Ross. 

The  only  contention  of  appellant  is  that  the  dismissal  of  the  suit 
against  Ellen  Ross  etfected  a  discontinuance  of  the  entire  action  and 
it  is  argued  that  such  is  the  tenor  of  the  former  opinion  in  this  cause. 
Appellant  is  mistaken  as  to  the  effect  of  that  opinion.  The  action  was 
discontinued  against  the  joint  defendants.  When  it  was  dismissed  against 
Ellen  Ross  the  appellee  had  a  right  to  amend  his  declaration  and  state 
a  cause  of  action  against  the  remaining  defendant.  Sec.  39  of  Practice 
Act.     Mayer  vs.  Brensinger,  ISO  111.  110. 

The  expression  in  the  opinion  is  that  the  wife  was  a  necessary  party 
according  to  the  cause  of  action  averred  in  the  declaration. 

There  is  no  error  in  the  case  and  the  judgement  is  affirmed. 

Affirmed. 

(Page  2) 
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GENERAL  No.  6465.  OCTOBER  TER]\/l915.  AGENDA  No.  38. 

FRED  MORRISON,  Appellee,  y 

_„  /  Appeal  from 

/ 
J.  ED.  DAZY,  W.  .J.  ELZY,  Apiji^'llees,  and  Shelby 

FIRST  NATIONAL  BANK  o/fINDLAY, 
■  Appellant. 

J 

Opinion  by  Thompson,  J. 

This  is  an  appeal  by  the  First  National  Bank  of  Findlay  from  a  de- 
cree finding  that  the  sum  of  $2,535.35  is  due  to  Fred  Morrison  on  a  note 
dated  October  15,  1910,  executed  by  W.  J.  Elzy.  The  note  was  secured 
by  a  chattel  mortgage  on  some  steers  which  were  sold  in  Chicago.  The 
net  proceeds  of  the  sale  of  the  cattle  amounting  to  $3,797.91  were  receiv- 
ed by  the  First  National  Bank  of  Findlay.  This  is  the  second  appeal  of 
this  cause  to  this  court.  The  opinion  in  the  former  appeal  is  in  190  111. 
App.  374.  It  reversed  and  remanded  the  cause  to  the  trial  court,  with 
instructions  to  state  the  account  as  to  the  amount  due  and  unpaid  on  the 
note  of  October  15,  1910,  and  to  render  a  decree  for  the  balance  due  on 
that  note  to  be  paid  by  the  Frst  National  Bank  of  Findlay  out  of  the  pro- 
ceeds of  the  sale  of  the  steers. 

The  only  question  presented  for  review  is  the  finding  of  the  amount 
due  on  the  note,  the  appellant  insisting  that  the  note  has  been  fully  paid. 

The  evidence  shows  that  Morrison  lives  at  Ramsey,  in  Fayette  county, 
(Page  1) 
and  Elzy  lives  near  Findlay  in  Moultrie  county.  On  February  23,  1910, 
Elzy  gave  Morrison  his  note  for  $2,000  due  January  1,  1911,  secured  by 
a  chattel  mortgage  on  some  horses  and  mules.  The  note  on  which  the 
court  found  the  amount  due  in  this  cause  became  due  July  1,  1911.  On 
December  29,  1910,  Elzy  had  a  sale  of  stock  at  which  Morrison  bought 
some  mules  and  twelve  or  fifteen  cows  and  bid  on  some  steers.  Elzy 
testified  that  what  Morrison  bought  at  that  sale  amounted  to  between 
$2,600  and  $2,700.  Morrison  testified  that  the  amount  he  bought  at  the 
sale  was  less  than  $2,000,  that  he  did  not  buy  any  steers  but  did  by-bid 
on  some  for  Elzy  at  his  request,  to  prevent  them  from  being  sold  at  a 
sacrifice.  He  also  testified  that  Elzy  shipped  the  stock  that  he  bought 
to  him  in  a  car;  that  he  did  not  buy  or  get  any  steers;  that  what  he  bought 
was  applied  on  the  $2,000  note  which  became  due  the  third  day  after  the 
sale;  that  Elzy  transferred  a  sale  note  to  him  and  gave  him  a  check  to 
pay  the  balance  of  that  note  and  that  he  delivered  that  note  and  the 
mortgage  securing  it  to  Elzy  at  the  time  of  the  settlement  for  the  pur- 
chases made  by  him  at  the  sale. 

The  testimony  of  Elzy  that  the  $2,767.85  note,  or  substantially  all 
of  it,  was  paid  by  purchases  made  by  Morrison  at  the  sale  of  December 
29,  1910,  is  denied  by  the  testimony  of  Morrison.     The  evidence  of  Elzy 
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is  shown  to  be  unworthy  of  any  credit  by  his  acts  and  statements  made  out 
of  court  as   well   as  contradictory  statements  in  court.     The   following 

(Page  2) 
facts  are  not  controverted.  Elzy  gave  Dazey  a  note  for  $1,555.55  on 
January  21,  1911,  three  weeks  after  the  sale  in  December,  and  at  that 
time  gave  Dazey  a  chattel  mortgage  on  the  steers  covered  by  Morrison's 
rnort;-;'age  and  expressly  made  it  "subject  to  a  former  mortgage  given  to 
Fred  Morrison".  That  note  and  mortgage  were  renewed  May  22,  1911, 
and  again  made  subject  to  the  Morrison  mortgage.  After  the  sale  of  the 
steers  in  Chicago,  the  appellant,  of  which  Dazey  was  cashier,  in  the 
presence  of  Elzy,  in  the  bank  at  Findlay,  gave  Morrison's  attorney  a  check 
for  £910.14,  that  appellant  claimed  was  the  balance  to  Elzy's  credit  after 
it  had  charged  up  its  notes  against  Elzy's  account,  to  which  it  had  credited 
the  proceeds  of  the  sale  of  the  steers  and  withheld  $522,  the  amount  of  a 
garnishment  proceeding  begun  by  the  bank  of  Gays.  MomSip,  on  the 
former  trial  of  this  case,  testified  that  the  note  and  mortgage  had  not 
been  paid,  "I  never  paid  anything  on  it".  When  the  steers  were  sold  in 
Chicago,  Elzy  asked  that  the  proceeds  be  sent  to  a  bank  at  Sullivan,  as 
he  wanted  to  settle  with  Morrison.  Elzy  filed  a  schedule  in  bankruptcy, 
long  after  the  sale  of  the  Vattle  in  Chicago,  in  which  he  listed  as  due  to 
Morrison  $2,767.50  on  a  note  secured  by  a  chattel  mortgage.  The  record 
also  shows  other  facts  and  circumstances  that  impeach  and  discredit  Elzy. 

There  are  two  witnesses  who  testified  that  Morrison  said  he  was  not 
by-bidding  on  the  steers  at  the  December  sale,  and  that  Morrison  said  his 
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purchases  were  to  be  credited  on  the  cattle  note.  These  witnesses  testi- 
fied in  1915,  to  conversations  that  occurred  in  December,  1910,  several 
years  prior  to  the  time  they  testified.  Memory  of  language  and  testimony 
of  the  use  of  particular  words  after  a  long  period  of  time  should  be  re- 
ceived with  caution  because  of  the  danger  of  misunderstanding  or  mis- 
recollection  of  what  was  said,  especially  when  the  witness  undertakes  to 
give  the  precise  words  used.  What  they  testified  to  might  have  occurred 
just  as  they  remembered  it  and  still,  when  the  settlement  for  the  purchases 
at  the  December  sale  was  made  between  Elzy  and  Morrison,  the  pur- 
chases might  have  been  applied  on  the  $2000  note  as  the  great  pre- 
ponderance of  the  evidence  shows  they  were  applied. 

The  chancellor  saw  and  heard  the  witnesses  who  testified  in  this  cause. 
He  had  superior  opportunities  over  this  court,  sitting  as  a  court  of  rewiew, 
for  judging  of  their  credibility  and  weighing  their  evidence.  Keyes  vs. 
KimmeE,  186  111.  109.  The  burden  of  proving  payment  was  on  appellant. 
We  are  of  the  opinion  that  the  clear  preponderance  of  the  evidence  shows 
that  the  $910.22  was  all  that  was  ever  paid  on  the  note  of  October  15, 
1910.     There  is  no  error  in  the  decree  and  it  is  affirmed. 

Affirmed. 
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GENERAL  No.  6472.  OCTOBER  TERmIi915.  AGENDA  No.  44. 


THE  PEOPLE  0F\  THE  STATE  OF  11/.I- 
NOLS,  Defendanu  in  Error, 


HENRY  ERMOVICH,Vlaiiitiff  in  Er 


Error  to  the 
County  Court  of 
Christian 


Opinion  by  Thompson,  J. 

In  the  county  court  of  Christian  county,  Henry  Ermovich  was  con- 
victed under  the  first  count  of  an  indictment,  charging  him  with  the  un- 
lawful sale  of  intoxicating  liquor  in  the  town  of  Pana,  while  it  was  ant- 
saloon  territory.  He  was  sentenced  to  thirty  days  in  jail  and  to  pay  a  fine 
of  $100,  and  has  sued  out  this  writ  of  error  to  review  that  judgment. 

The  first  assignment  of  error  argued  is  that  as  it  appears  form  the 
evidence,  the  town  of  Pana  became  anti-saloon  territory  through  the  votes 
of  women,  that  the  town  of  Pana  never  became  local  option  territory. 
The  Supreme  Court,  in  Scown  vs.  Czarnecki,  264  111.  306,  held  that  the  pro- 
visions of  the  Woman's  Sufi'rage  Act  of  1913,  permitting  women  to  vote  on 
"all  questions  or  propositions  submitted  to  a  vote  of  the  electors  of  such 
municipalities  or  other  political  subdivisions  of  the  State",  covers  every 
referendum  election,  and  is  valid  so  far  as  it  applies  to  elections  provided 
for  by  Statute  alone,  that  are  not  mentioned  in  the  Constitution.  This 
question  is  not  open  for  review.  This  court  also  decided  against  the  con- 
tention of  plaintiff  in  error  in  People  vs. 
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Canutta,  (not  yet  published). 

It  is  contended  on  behalf  of  the  people  that  plaintiff  in  error  was  in- 
terested in  the  sales  of  intoxicating  Hquors  which  were  made  by  the  Con- 
tinental Club,  an  incorporated  society  in  the  city  of  Pana.  W.  C.  Profit, 
a  constable,  testified  that  the  Continental  Club  did  business  at  28  or  30 
Locust  Street,  and  that  it  issued  tickets  and  membership  cards  which  had 
on  them  the  name  of  plaintift:'  in  error  as  president,  and  that  they  were 
sold  and  delivered  to  members  by  the  secretary,  W.  L.  Finefrock,  and  that 
the  witness  got  beer  in  exchange  for  such  tickets.  He  also  testified  that 
he  never  saw  plaintiff  in  error  in  the  rooms.  None  of  the  cards  or  tickets 
were  produced  in  evidence  and  it  does  not  appear  whether  the  name  of 
plaintiff  in  error  was  written  or  printed  on  them. 

W.  J.  Finefrock  testified  that  a  man  named  Miki  was  president  of  the 
club  and  that  plaintiff  in  error  did  not  hold  any  position  in  the  club  that 
he  knew  of,  and  that  he  never  saw  him  in  the  rooms  of  the  club.  No  wit- 
ness testified  that  plaintiff  in  error  ever  was  at  the  club  rooms,  that  he 
had  any  knowledge  of,  or  connection  with  them,  or  that  he  knew  his  name 
was  connected  with  the  club  rooms. 


^/-5j7 


The  plaintiff  in  error  runs  a  grocery  and  meat  market  in  Pana. 
The  club  rooms  of  the  Continental  Club  are  in  the  second  story  of  a  build- 
ing north  of  the  grocery  store  of  plaintiff  in  error.  The  club  rooms  are 
reached  by  a  staiway  between  the  two  buildings.     The  people  introduced 
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in  evidence  a  certified  copy  of  the  record  of  special  tax  stamps  of  the  8th 
Illinois  District,  which  shows  that  on  July  9,  1914,  stamp  No.  47345  was 
issued  to  the  Continental  Club,  Henry  Ermovich,  Pres.,  Wm.  Stinley,  Sec. 
Retail  liquor  dealer  16  So.  Locust  Street,  Pana,  Illinois,  from  July  1,  1914, 
with  the  certificate  of  J.  L.  Pickering,  collector,  that  it  was  issued  to  the 
Continental  Club  as  a  retail  liquor  dealer  at  Pana.  The  record  certified  to 
by  the  collector  was  competent  evidence,  if  the  plaintiff  in  error  was  in  ^ 

any  way   connected   with  the   management   of   the  club   rooms  or  had 

knowledge   that   his    name   was   used    in   connection   with   their  oyera-         - 

tion,  but  a  careful  examination  of  the  record  fails  to  disclose  any  evidence, 
that  he  had  any  knowledge,  further  than  the  inference  to  be  drawn  from 
the  proximity  of  the  club  rooms  to  his  place  of  business,  and  the  fact 
that  his  name  was  on  the  membership  cards  and  tickets.  It  was  not 
necessary  to  prove  that  the  State  could  not  produce  the  original  revenue  J 
tax  stamp  in  order  to  entitle  it  to  introduce  evidence  of  the  contents  of 
public  records,  People  vs.  Joyce,  154  111.  App.  13,  and  cases  cited.  If  it 
had  been  necessary  for  the  people  to  show  that  they  could  not  produce 
the  original  stamp,  before  they  could  give  secondary  evidence  concerning 
it,  then  such  evidence  should  have  been  offered  to  the  court  out  of  the 
presence  of  the  jury. 

The  people  had  issued  and  served  on  plaintiff  in  error  a  subpoena 
(Page  3) 
duces  tecum,  commanding  him  to  produce  at  the  trial  "a  certain  internal 
revenue  special  tax  stamp,  or  receipt  issued  to  Continental  Club,  Henry 
Ermovich,  Pres.,  Wm.  Stanley,  Sec.  as  retail  liquor  dealer,  Pana,  Illinois, 
from  July  1,  1914,  amount  of  tax  $25,  July  9,  1914,  No.  47345  of  the  date 
of  2Gth  of  April,  1915,  J.  L.  Pickering,  collector",  and  to  appear  and  testify 
in  this  suit.  This  subpoena,  with  the  return  of  the  sheriff  thereon,  was 
offered  and  admitted  in  evidence  on  the  part  of  the  people  over  the  ob- 
jection of  plaintiff  in  error.  A  notice,  to  produce  the  internal  revenue 
special  tax  stamp  described,  was  also  served  on  the  plaintiff  in  error,  it  ^ 
also  with  proof  of  its  service  was  offered  and  admitted  in  evidence  over 
objection. 

Article  V  of  the  Federal  Constitution  and  Sec.  10  of  Article  II,  of  the 
Bill  of  Rights,  in  the  State  Constitution,  provide:  that  no  person  shall  be 
compelled  in  any  criminal  case  to  give  evidence  against  himself.  Section 
426  of  the  Criminal  Code  provides:  "No  person  shall  be  disqualified  as  a 
witness  in  any  criminal  case  or  proceeding  by  reason  of  his  interest  in 
the  event  of  the  same  as  a  party  or  otherwise     *     *     *     provided  how- 


ever  that  a  defendant  in  any  criminal  case  or  proceeding  shall  only  at  his 
own  request  be  deemed  a  competent  witness,  and  his  neglect  to  testify 
shall  not  create  any  presumption  against  him,  nor  shall  the  court  permit 
any  reference  or  comment  to  be  made  to  or  upon  such  neglect". 

The  only  object  in  introducing  the  subpoena  and  the  return  of  ser- 
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vice  ni  evidence  and  the  notice  to  produce  the  revenue- stamp  before  the 
jury  was  that  the  inference  might  be  drawn  that  the  plaintiff  in  error 
had  such  tax  stamp.  It  in  eifect  also  brought  to  the  attention  of  the  jury 
the  fact  that  he  had  a  right  to  be  a  witness  and  had  refused  to  do  so. 
Such  evidence  in  no  way  tended  to  prove  the  guilt  of  the  plaintiff  in  y 
eri'or  and  was  incompetent. 

There  is  no  evidence  connecting  plaintiff  in  error  with  this  club,  ex- 
cept the  inference  to  be  drawn  from  the  facts  that  he  was  named  as 
president  in  the  revenue  stamp  issued  to  the  club,  and  his  name  was  on 
tickets  and  the  membership  cards  as  president.  There  is  no  evidence  in  the 
record  upon  which  the  judgment  can  be  sustained. 

There  are  some  other  questions  argued  which  we  do  not  deem  it 
necessary  to  discuss  at  this  time. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Appeal  from 

Vermilion      5^)-/?/^ 


GEORGE  J.  GAY,  AppellanV 

▼s. 
EVELYN  BOLAND,  Appellee. 

Opinion  by  Thompson,  J.  *' 

Evelyn  Boland  brought  this  action  in  case  against  George  .T.  Gay,  to 
recover  damages  for  personal  injuries  averred  to  have  been  sustained  in 
consequence  of  the  negligence  of  the  defendant  and  his  chauffeur. 

The  declaration  contains  three  counts.  The  first  avers  that  the  de- 
fendant by  his  servant  was  operating  a  taxicab  in  the  city  of  Danville  and 
to  and  from  adjoining  villages  for  the  transportation  of  passengers  for 
hire;  that  at  or  near  the  village  of  Lyons,  plaintiff  became  a  passenger 
to  the  city  of  Danville  for  hire  and  that,  while  riding  toward  the  city  of 
Danville  the  servant  of  defendant,  in  charge  of  the  taxicab,  negligently 
operated  the  same  at  a  high  and  dangerous  rate  of  speed  and  lost  conti'ol 
of  it  by  reason  whereof  the  taxicab  was  overturned  and  plaintiff'  injured. 
The  negligence  averred  in  the  second  count  is  that  the  steering  rod  of 
the  taxicab  was  defective,  in  that  it  was  loose,  worn  and  out  of  repair. 
The  third  count  charges  general  negligence. 

The  defendant  filed  the  general  issue  and  a  plea  denying  that  the 
operator  of  the  taxicab  was  his  servant.  The  case  has  been  tried  twice 
by  a  jury.     The  first  trial  resulted  in  a  verdict  in  favor  of  the  plain- 
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tiff  which  was  set  aside  by  the  court.     At  the  last  trial  the  jury  returned 
a  verdict  in  favor  of  the  plaintiff  for  -$700.     The  defendant  appeals  from 
the  judgment  rendered  on  that  verdict. 

On  the  evening  of  July  25,  the  appellee  in  company  with  her  sister, 
Mrs.  Hutton  and  an  acquaintance,  Mrs.  Lemert,  went  on  an  interurban 
car  from  the  city  of  Danville  to  the  village  of  Lyons,  which  is  five  miles 
south  of  Danville.  They  there  went  to  a  dance  hall,  known  as  Keating's 
Road  House.^^he  appellant  was  the  manager  of  the  Aetna  Hotel  in 
Danville.  He  had  an  automobile  or  taxicab  which  he  used  for  the  purpose 
of  transporting  passengers  for  hire  from  his  hotel  to  the  depots,  to  vai'ious 
points  in  the  city  of  Danville  and  to  places  outside  the  city.  Grafton 
Small  had  been  in  the  employ  of  appellant  as  chauffeur  for  several  months 
prior  to  the  accident.  His  employment  was  by  the  week  and  he  was  sup- 
posed to  work  twelve  hours  each  day.  beginning  at  two  o'clock  or  after 
that  time  in  the  afternoon,  and  quitting  at  two  o'clock  or  after  in  the 
early  morning.  When  he  was  through  his  work  he  would  make  his  report 
for  the  day,  and  pay  the  receipts  to  the  hotel  clerk  and  then  return  the 
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taxicab  to  the  garage. 

The  appellee  testified  that  about  two  o'clock  on  the  morning  of  the 
2Gth  of  July,  she  called  the  Aetna  Hotel  in  Danville  over  the  telephone, 
and  ordered  a  taxicab  for  three  passengers  to  come  to  Lyons;  that  in 
response  to  that  call,  the    taxicab   of   appellant,  with    Small   running   it, 
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came  to  Lyons;  that  she  paid  Small  $2  and  with  her  two  companions  got 
into  the  taxicab  which  started  towards  Danville;  that  when  near  Dan- 
ville, the  taxicab  was  turned  to  the  left  side  of  the  highway  to  pass  a 
buggy  going  towards  Lyons,  and  when  it  was  turned  back  towards  the 
travelled  road,  it  skidded  and  turned  completely  around,  turned  over  and 
injured  her,  breaking  both  her  arms.  She  testified  that  the  taxicab  was 
going  at  the  rate  of  30  miles  an  hour. 

Small  testified  that  at  the  time  of  the  accident  the  car  was  going 
at  from  35  to  40  miles  an  hour.  Appellant  testified  that  he  was  the 
manager  of  the  Aetna  Hotel  and  at  the  time  of  the  accident  he  was  in  St. 
Paul;  that  Small,  the  driver  of  the  machine,  was  in  his  employ  to  drive 
the  car  and,  that  he  was  operating  a  taxicab  line  consisting  of  this  car, 
transporting  passengers  for  hire  between  the  hotel  and  depots  and  be- 
tween Lyons  and  Danville  and  other  places;  that  the  driver  of  the  machine 
had  authority  to  go  to  Lyons  and  back  to  carry  passengers;  that  he  auth- 
orized him  to  conduct  the  business  in  his  absence;  that  the  Aetna  Hotel 
office  was  the  office  of  the  taxicab  line;  that  a  party  wanting  a  taxicab 
would  call  the  Aetna  Hotel  and  whoever  answered  from  the  off;c:i  had 
authority  to  take  the  call,  and  that  Small  had  t|he  right  to  collect  fares. 

The  court  gave  the  jury  at  the  request  of  appelee  the  following  in- 
struction:    "You  are  instructed  that  common  carriers  of  persons  for  hire 
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are  required  to  do  all  that  human  care,  vigilance  and  foresight  can 
leasonably  do,  consistent  with  the  character  and  mode  of  conveyance 
adopted  and  the  practical  prosecution  of  the  business,  to  prevent  acci- 
dents to  passengers  while  being  carried  by  them".  The  appellant  insists 
that  while  this  instruction  announces  the  correct  rule  of  law  applicable  to 
common  carriers  of  passengers,  that  it  does  not  announce  the  correct  rule 
applicable  to  a  carrier  of  passengers  by  a  taxicab.  It  is  argued  that  his 
taxicab  business  was  a  private  business  and  that  he  was  not  as  such  a 
common  carrier  and  that  he  was  not  required  to  use  the  same  degree  of 
care  and  vigilance  that  is  required  of  a  common  carrier  of  passengers. 

The  appellant  held  himself  out  as  a  public  carrier  of  passengers  and 
it  became  his  duty  to  carry  all  who  applied  for  such  service  as  far  as 
practicable.  "Those  who  carry  passengers  by  means  of  stage  coach,  on)- 
nibus,  steamboat  or  ferry  are  public  carriers".  Operators  of  elevators 
in  buildings  are  also  public  carriers.  6  C.  Y.  C.  534;  5  Am.  >x[  Eng.  Encyc. 
of  Law  532;  2  Sherman  &  Redfield  on  Neg.  Sec.  487;  Tuller  vs.  Talbot, 
23  111.  357;  Parmelee  vs.  Wheelock,  224  111.  194;  Harper  v.s.  Fay  Livery  Co., 
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264  111.  459;  Johnson  vs.  Coey,  237  111.  89;  Hartford  Dep.  Co.  vs.  Sollitt,  172 
111.  222;  Beidler  vs.  Branshaw,  200  111.  425;  Benner  Liverv  &  I'ndertaking; 
Co.  vs.  Busson,  58  111.  App.  17;  Western  Union  Tel.  Co.  vs.  Woods,  88  111. 
App.  375;  Field  vs.  French,  80  111.  App.  78;  Tread- 
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well  vs.  V/hittier,  5  L. 
K.  A.  .  498.  Carriers  of  passengers  whether  by  railroad,  stage  coach,  om- 
nibus, hackney  coach,  hack,  cab  or  elevator  are  public  carriers  and  are 
required  to  use  the  same  degree  of  care  for  the  safety  of  their  passengers 
Carriers  of  passengers  are  required  to  do  all  that  human  care,  vigilance 
and  foresight  can  reasonably  do  in  view  of  the  character  and  mode  of 
conveyance  adopted  and  consistent  with  the  pactical  operation  of  the 
meens^of  transportation  adopted  to  safely  carry  such  passengers. 

»— ,AijpefiS«t  afee-insisti'Lhat  the  chauffeur  of  the  taxicab  was  not  acting 
within  the  scope  of  his  employment  and  on  his  master's  business  at  the 
time  of  the  accident.  Appcllaivt  admitst^at  Small  was  employed  by  the 
week  to  run  the  machine  in  the  night  time,  and  that  it  was  his  duty  to 
go  where  the  business  required.  He  also  admitd^iat  when  he  left  for 
St.  Paul  he  authorized  Small  to  go  ahead  with  the  business  and  that  while 
his  hours  were  from  two  o'clock  in  the  afternoon  to  two  o'clock  in  the 
morning,  he  some  nights  ran  until  three  and  at  times  up  to  four  o'clock 
in  the  morning  and  that  he  would  accept  what  was  earned.  The  taxicab 
office  was  in  the^iotel  and  whoever  answered  tlie  telephone  calls  in  th^ 
hotel  had  authority  to  take  the  call,  ^^ppmlo^ljy  telephone  dkl  call  tae 
hotel  for  the  taxicab  and  the  taxicab  appears^  have  been  sent  in  re- 
sponse to  the  calL'^mall  stated  he  went  with  the  machine  to  Lyons  for 
a  ride  without  being  called  by  telephone  and  that  he  was 
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,tc^<iv:,/^^^^  going  to  keep  the 

fare  collected  and  not  pay  it  to -ai^peHttt*^  M  Small'^^/ otoj'y  io  true  thon  he 
^vQg  nnf-  Q..t;n<T  fnr  apppllgi-|t  p|pf1  althoiicrh  hp  w^  initu'pd  hc  c.ould  not- 
hfivp  h^d  any-legitimate  claim  aminatappollmif/jmtlio"  employed  a  law;_ 
yer  to  prosecute  a  cMfiTiand  received  $100  by  the  hands  of  his  attorney. 
It  woo  a:  questturrfoi—ttec  jury  whether  he  wao  acting  for  appellant  iii~~ 
the  line  of  his  employment. — Two  juries-baye  found  th-at  he-wac. — The 
trjaj_conrt  has  apprn\-jy{l  flip  tindino — AVe  cannot  say  the  verdict  and  jndg- 
iTKint  are  not  sustained  by  tlie  evidence. — TheTUdgment  is  anirmedr- 
Affirmed. 
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AGENDA  No.  62. 


Appeal  from 


McLear 


PIONEER  STOCK  POWDER  COMPANY, 

Appellant, 
vs. 
CHARLES  WASHBURN, 

Appeltfee 

Opinion  by  Thompson,  J. 

On  the  first  clay  of  the  February  Term  1915,  a  judgment  on  a  cog- 
novit was  entered  against  Charles  Washburn  in  favor  of  the  Pioneer  Stock 
Powder  Company  for  $945.59  on  a  note  dated  January  20,  1914.  The  de- 
fendant entered  a  motion,  to  open  up  the  judgment  and  for  leave  to  plead, 
supported  by  an  affidavit  stating  that  the  alleged  note  was  a  forgery. 
The  motion  was  allowed  and  the  defendant  filed  a  verified  plea  denying 
the  execution  of  the  note.  On  a  trial  before  a  jury  a  verdict  was  return- 
ed in  favor  of  the  defendant.  The  plaintiff  also  submitted  an  interrog- 
atory to  be  answered  by  the  jury, — Did  the  defendant  Charles  Washburn 
sign  the  note  in  question  in  this  case  marked.  Exhibit  A?  The  jury  an- 
swered "No,"  to  the  interrogatory.  A  motion  for  a  new  trial  was  over- 
ruled the  judgment  rendered  in  favor  of  the  defendant.  The  plaintiff 
appeals. 

The  managers  of  the  Pioneer  Stock  Powder  Company,  a  corporation, 
were  A.  G.  Liston,  the  president  and  M.  A.  Liston,  his  wife,  the  secretary 
and  treasurer  of  the  company. 

The  first  contention  of  appellant  is  that  the  court  admitted  impro- 
(Page  1) 
per  evidence  offered  by  the  appellee.  He  was  permitted  to  testify,  over 
the  objections  of  appellant,  to  conversations  and  transactions  with  one 
Caton,  without  making  preliminary  proof  that  Caton  was  an  agent  of  ap- 
jfellant  at  the  time  of  the  conversations  between  appellee  and  Caton  and 
the  transactions  of  other  parties  with  Caton.  When  the  objection  was 
made  conunsel  for  appellee  stated  that  they  would  show  the  agency  where- 
upon the  court  overruled  the  objection.  Appellee  testified  to  driving  Ca- 
ton several  days,  in  November,  1913,  over  territory  in  which  he,  Caton, 
was  selling  stock  powder  for  appellant  and  his  endeavors  to  induce  ap- 
pellee to  work  for  appellant.  The  evidence  offered  by  appellant  showed 
that  Caton  was  employed  by  it  on  January  18th,  the  day  before  it  is  claim- 
ed the  note  sued  on  was  made.  Appellee  made  no  proof  that  showed  thaat 
Caton  was  an  agent  of  appellant  before  January  19th,  or  that  his  acts 
and  conversations  were  known  to  or  acqunesced  in  by  appellant. 

M.  A.  Liston,  the  secretary  and  treasurer  of  appellant,  was  called  as 
r.  witness  on  its  behalf,  in  rebuttal,  and  testified  that  Caton  began  work- 
ing for  the  appellant  on  January  19th,  1914,  and  had  never  been  in  its  em- 
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ploy  before  that  time.  On  cross  examination  she  admitted  that  Caton 
had  been  in  the  employ  of  appellant  before  January  19th,  and  that  she 
could  not  tell  how  long;  that  she  knew  he  had  sold  goods  for  appellant  in 
the  summer  of  1913,  up  to  August.  She  was  then  asked  if  the  appellant 
ilid  not  ship  stock  powder  to  him  in  the  fall.     The  witness 
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answered,  that 
she  at  no  time  made  any  shipment  to  him.  She,  as  an  executive  officer 
of  the  appellant,  knew  whether  goods  had  been  shipped  under  his  direc- 
tions, and  from  her  contradictory  and  equivocal  answers,  the  inference 
can  reasonably  be  drawn  that  he  was  the  agent  of  appellant.  The  evi- 
dence offered  by  appellant  tended  to  prove  that  Caton  was  an  agent  when 
the  conversations  and  transactions  proved  occured;  it  obviated  the  objec- 
tion that  the  agency  was  not  proved.  There  being  evidence  tending  to 
prove  that  Caton  was  an  agent,  it  became  a  question  of  fact  for  a  jury  to 
decide  from  all  the  evidence  whether  or  not  he  was  an  agent  of  appellant. 

This  case  was  tried  in  May,  1915,  before  the  present  statute  govern- 
ing the  admission  of  evidence  concerning  signatures  took  effect.  A  wit- 
ness D.  L.  Fuller,  a  banker  in  Farmers  City,  with  whom  appellee  does 
business,  testified  that  the  signature  to  the  note  in  controversy  is  not  the 
signature  of  appellee.  On  cross  examination  he  was  asked  to  and  did  com- 
pare the  signature  on  the  note  with  other  admitted  genuine  signatures  in 
the  case,  and  distinguished  them.  He  was  then  asked  if  he  had  ever  seen 
the  signature  of  appellee  wherein  he  made  a  dift'erent  "W"  or  "C"  from 
those  on  the  exhibits.  He  answered  "  not  particulary  different"  that  he 
had  compared  the  signature  on  the  note  with  signatures  of  appellee  that 
he  had  in  the  bank.  He  was  then  asked  if  he  had  a  signature  anything 
like  the  signature  on  the  plea.     An  objection  was  pro- 
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perly  sustained  to  this  question  for  the 
reason  that  it  was  bringing  into  the  case  signatures  that  could  not  legally 
be  submitted  to  the  jury.  The  question  called  for  matters  that  were  im- 
material and  that  would  not  shed  any  light  on  the  issue  being  tried. 

Appellee  then  offered  to  prove  that  the  signatures  at  the  bank  were 
different  from  the  signature  to  the  oath  attached  to  the  plea.  This 
was  an  offer  to  prove  immaterial  and  incompetent  matters  and  the  ob- 
jection was  properly  sustained. 

It  is  also  argued  that  the  judgment  is  against  the  weight  of  the  evi- 
dence. Appellant  proved  the  signature  by  M.  A.  Listen,  whose  evidence 
on  another  question  has  already  been  referred  to,  and  J.  H.  Kelly  who 
testified  that  they  saw  appellee  sign  the  note.  Two  other  witnesses, 
bankers,  testified  that  from  a  comparison  of  the  contested  signature  with 
genuine  signatures  in  the  case,  in  their  judgment  the  signature  on  the 
note  is  that  of  appellee.  The  appellee  testified  that  the  signature  was 
not  his,  and  four  other  witnesses  testified  that  they  knew  his  writing  and 


that  it  is  not  his  signatvirc.  The  jury  and  trial  court  had  much  better 
opportunities  for  testing  the  credibility  of  the  witness  than  this  court. 
The  burden  of  proving  the  execution  of  the  note  by  appellee  was  on  ap-  ^ 
pellant.  The  question  in  issue  is  one  peculiarly  within  the  province  of  a 
jury  to  decide.  We  are  unable  to  say  that  the  verdict  is  against  the 
manifest  weight  of  the  evidence. 
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It  is  also  insisted  that  improper  remarks  were  made  by  counsel  for 
rfopellee  in  their  argument.  The  remark  complained  of  is  that  when  a 
client  goes  to  his  lawyer  he  tells  him  the,  truth.  There  is  no  objection  in 
the  record  to  the  remark.  We  fail  to  see  how  any  prejudice  or  passion 
could  be  aroused  by  the  remark.  While  it  was  outside  the  record  it  does  not 
constitute  reversible  error. 

Counsel  for  appellant  in  their  statement  of  the  case  say  there  is 
error  in  giving  appellee's  third  and  in  refusing  appellant's  second  refused 
instruction,  but  in  their  argument  do  not  refer  to  the  instructions.  Gen- 
eral objections  to  the  giving  or  refusing  of  instructions  are  not  sufficient. 
It  should  be  pointed  out  in  what  particulars  the  court  erred.  (Sample  vs. 
C.  B.  &  0'  R-  R-.  233  111.  564.)  We  have  examined  the  record  and  find  no 
error  in  the  rulings  of  the  trial  court  on  instructions.  The  jury  were  fully 
instructed  on  the  issues  and  it  would  not  serve  any  useful  purpose  to  re- 
view the  instructions.  Finding  no  reversible  error  in  the  case  the  judg- 
ment is  affirmed. 

Affirmed. 
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DeWitt 


Opinion  by  Thompson,  J. 


This  is  a  suit  in  trover  begun  by  John  Pugh  against  Frank  M.  Palmer 
for  the  conversion  by  the  defendant  to  his  own  use  of  a  jersey  cow  which 
it  is  alleged  was  the  property  of  the  plaintiff.  The  plea  is  not  guilty, 
under  which  are  raised  the  issues  of  ownership  and  right  of  possession 
in  plaintiff  and  the  right  of  possession  in  the  defendant.  On  a  trial 
there  was  a  verdict  against  the  defendant  for  $60  on  which  judgment 
was  rendered.     The  defendant  appeals. 

The  evidence  shows  that  some  time  in  1910,  appellee  bought  a 
black  cow  from  appellant.  On  September  24,  1910,  appellee  was  in- 
debted to  appellant  in  the  sum  of  $220  and  gave  him  two  judgment 
notes,  one  for  $100  due  September  24,  1912,  the  other  for  $120  due 
December  24,  1912;  the  notes  were  secured  by  a  chattel  mortgage 
given  by  appellee  on  the  black  cow  and  other  stock.  In  December. 
1912,  appellee  and  appellant  met  at  the  latter's  residence  and  had 
a  settlement.  Appellant  is  a  lawyer;  appellee  can  neither  read 
nor  write.  Appellee  claims  that  at  the  settlement  there  was  a 
balance  found  due  to  appellant    of    $17,    and    that    appellant    delivered 
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up  the  $120  note  and  agreed  to  endorse  the  other  so  it  would  show  $17 
remaining  Unpaid.  Appellant  at  that  time  wrote  across  the  mortgage, 
"Paid  in  settlement  December  25,  1912".  Appellant  claims  there  was  a 
balance  of  $100.55  found  due  him  and  unpaid.  In  March,  1912,  appellee 
traded  the  black  cow  to  appellant  for  the  jersey  cow  in  controversy. 

Appellant  testified  that  at  the  time  them  made  a  settlement,  in  De- 
cember, 1912,  he  did  not  have  a  blank  form  of  a  note  and  that  he  changea 
the  date  of  the  $100  note  to  December  25,  1912,  the  date  of  its  maturity 
to  December  25,  1913,  and  that  appellee  again  signed  it  with  his  mark  at 
that  time,  and  that  he  took  a  chattel  mortgage  on  the  jersey  cow,  securing 
the  $100  note  as  re-executed.  He  produced  a  chattel  mortgage  purporting 
to  be  signed  by  appellee  by  his  mark  but  which  was  not  acknowledged.  He 
testified  that  this  chattel  mortgage  was  executed  by  appellee  at  the  time 
of  the  said  settlement,  and  that  it  was  under  this  chattel  mortgage,  that 
he  took  the  jersey  cow.  Appellee  testified  that  he  did  not  sign  either  the 
note  or  the  chattel  mortgage.  The  court  admitted  in  evidence  both 
the  note  and  the  last  chattel  mortgage.  If  they  were  executed  by  ap- 
pellee then  they  were  valid  between  the  parties  and  appellant  had  the 


right  to  take  the  possession  of  the  cow  and  appellee  would  not  be  entitled 
to  recover  in  this  suit.  It  was  a  question  of  fact  for  the  jary  to 
say  whether  they     were  executed  by  appellee  as  testified  to  by  appel- 
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lant. 

Appellee  was  asked,  "If  along  about  March  11,  of  this  year  .you  were 
the  owner  of  the  jersey  cow,  the  property  in  question  in  this  case?"  An 
objection  that  the  question  called  for  a  conclusion  and  that  it  was  leading 
was  overruled.  He  answered,  "Yes,  Sir".  It  was  error  to  overrule  the 
objection.  It  was  leading  and  called  for  the  conclusion  of  the  witness. 
This  error  was  however  obviated  by  the  answer  to  the  next  question 
which  was,  that  he  traded  the  black  cow  to  appellant  for  her  in  March, 
two  years  before  the  time  of  the  trial. 

Appellant  also  offered  in  evidence  a  statement  of  the  account  as 
claimed  by  him  at  the  time  of  the  settlement.  An  objection  was  sus- 
tained to  that  statement.  From  the  evidence  of  appellant  it  was 
made  up  by  him  from  his  books.  It  was  not  a  statement  made  at  the 
time  of  the  settlement  but  was  compiled  from  the  original  entries.  The 
objection  was  properly  sustained  for  that  reason. 

The  objection  was  properly  sustained  for  the  further  reason, 
that  this  is  a  suit  in  trover,  and  if  the  property  was  wrongfully 
converted,  then  set  off  cannot  be  pleaded  or  proved  against  the  dam- 
ages or  value  of  the  property  taken,  (Kraggy  vs.  Hite,  12  111.  99; 
Kellogg  vs.  Holly,  29  111.  437;  Schwitters  vs.  Springer,,  236  111. 
271),    hence    the    condition   of    the    accounts    between    the    parties   was 
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immaterial  further  than  to  show  that  appellant  claimed  to  have  a  note 
made  by  appellee,  which  was  in  whole  or  in  part  unpaid,  and  secured 
by  a  chattel  mortgage  on  the  jersey  cov/,  and  under  which  he  claimed  to 
have  taken  possession  of  the  cow.  The  accounts  between  the  parties 
had  no  connection  with  appellee's  ownership  or  trade  for  the  cow  in 
controversy. 

Appellant  also  insists  that  the  appellee  should  have  brought  the  suit 
in  some  form  of  action  wherein  their  mutual  accounts  could  have  been 
tried.  It  was  the  privilege  of  appellee  to  elect  what  kind  of  a  suit  he 
should  bring.  He  had  the  right  to  bring  it  in  tort  or  to  have  waived  the 
tort  and  sue  in  assumpsit.  It  is  not  a  legal  cause  of  complaint,  that 
appellee  has  brotight  the  suit  in  that  form  of  action  which  does  not  permit 
appellant,  a  wrong  doer,  to  urge  as  a  set  off  or  to  recoup  an  indebtedness 
that  may  be  due  fi-om  the  owner  to  himself  not  connected  with  the 
illegal  transaction.  Hubbard  vs.  Rogers,  64  111.  434.  The  court  instructed 
the  jury,  at  the  request  of  appellant,  that  a  chattel  mortgage,  that  is 
signed  by  the  mortgagor,  is  good  between  the  parties  and  that  it  is  not 
necessary  to  its  validity,  that  it  be  either  acknowledged  or  recorded. 

Appellant   also  insists  that  at  the  time  of  the  trade  of  the  black 


cow  for  the  jersey  cow,  there  was  an  agreement  that  the  appellee  should 
give  a  mortgage  on  the  jersey  and  that  it  not  having  been  given,  he  had 
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the  right  to  rescind  the  trade  inore  than  two  years  after  it  was  made 
and  take  possession  of  the  jersey.     To  do  that  he  must  return  the  black 
cow.     There  is  no  pretense  that  he  offered  to  return  the  black  cow;  his 
intention  was  to  retain  both  of  them. 

The  jury,  by  their  verdict,  found  that  appellee  did  not  execute  either 
the  note  or  mortgage   dated   December  25,  1912,  and  the   verdict  and 
judgment  are  sustained  by  the  evidence.     The  judgment  is  affirmed. 
Affirmed. 
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ILLINOIS  CENTRAL  RAILROAD  CO., 

\  Appellant. 

\  / 

Opinion  by  Thompson,  J.         \  / 

Nels  Sunnes  brought  suit  in  June,  1914,  against  the  Illinois  Central 
Railroad  Company  to  recover  damages  sustained  by  plaintiff  to  his  per- 
son and  to  an  automobile  in  which  he  was  riding  on  July  13,  1913,  in  a 
collision  between  his  automobile  and  a  freight  train  of  the  defendant  at 
a  public  road  crossing.  The  declaration  contains  four  counts  and  avers 
general  negligence,  failure  to  give  the  statutory  signals,  running  at  a 
high  and  dangerous  speed  and  permitting  grass,  weeds  and  hedge  on  its 
right  of  way  to  obstruct  the  view  of  travelers  on  the  highway.  A  jury 
returned  a  verdict  in  favor  of  plaintiff  for  $700  on  which  judgment  was 
rendered  and  from  which  .the  defendant  appeals. 

L_The  evidence  show/rhat  ^pellee  at  the  time  of  the  injury  was  50 
5'eQro  of~ag& — His-eeeupation  ha^S^&n  a  thresherr  but  foi  abuul  fum^ 
3'Par''  ^^  had  bppn  sHlirgf  •jn^^r.mr.Kiioc^  if  the  place  where  the  accident 
occurred  the  railroad  runs  east  and  west.  The  public  highway  crosses 
the  railroad  at  right  angles.  The  right  of  way  east  of  the  highway  is 
eight  rods  wide  and  there  is  64  feet  of  the  right  of  way  on  the  south  side 
of  the  track.     The  track  is  straight  for  half  a  mile  east  of  the  highway 

^^-^ '  ei^ag«-J4-  ^ 

^and  runs  on  an  embankment  immediately  east  of  the  highway,  and  the 
greater  part  of  that  distance,  about  ten  feet  above  the  surrounding- 
country. 

The  public  highway  is  about  four  rods  wide  with  the  traveled  road 
in  the  center  of  it.  There  is  a  hedge  fence  on  the  east  side  of  the  highway 
for  about  a  quarter  of  a  mile  south  of  aQpcU^iiFsr^t  of  way  up  to  within 
about  80  feet  of  the  south  side  of  the  right  of  way,  then  there  is  a  clear 
space,  except  for  a  board  fence|«f  34  feet,  then  a  hedge  for  47  feet  ex- 
tending to  the  south  side  of  the  right  of  way,  and  evidence  tending  to 
show  it  extends  fifteen  feet  on  the  right  of  way  and  evidence  that  there 
is  no  hedge  on  the  right  of  way,  then  a  board  fence  about  50  feet  up  to 
the  cattle  guard  under  the  track.  The  hedge  south  of  the  clear  space  of 
34  feet  had  been  cut  down  to  about  4  1-2  feet  and  had  a  years  growth 
above  that,  making  the  hedge  between  7  and  8  feet  high.  That  part  of 
the  hedge  between  the  clear  space  and  the  right  of  way  had  not  been  cut 
and  was  higher  than  the  other.  The  highway  south  of  the  track  had  an 
up  grade  of  ten  feet  towards  the  railroad  in  the  last  200  feet  south  of  the 
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tiack  of  which  6  1-2  feet  was  in  the  100  feet  from  the  track;  the  embank- 
ment on  the  highway  leading  up  to  the  crossing  was  about  17  feet  wide 
where  it  joins  the  railroad  embankment.  The  fence  on  the  south  side  of 
the  right  of  way  is  an  ordinary  wire  fence.  There  was  a  large  crossing 
sign  at  the  intersection,  that  was  plainly  visible  for  a  quarter  of  a  mlie 
down  the  road  from  the  intersection. 


Bstified  that  at  about  five  o'clock  in  the  afternoon  of  the 
day  of  the  accident,  he,  in  a  Marmon  automobile  in  good  order,  that  he 
had  used  since  the  previous  October,  came  north  on  the  road  that  has 
been  described;  that  the  road  was  "awful  rough"  having  deep  cuts  in  it 
made  by  wheels  of  vehicles  and  by  horses;  that  he  drove  his  car  at  the 
rate  of  20  miles  an  hour;  and  that  as  he  came  along  the  road  about  40 
rods  from  the  railroad  he  looked  to  see  if  a  train  was  coming  until  he 
v.-as  satisfied  there  was  none,  but  that  the  hedge  was  so  high  and  thick 
that  he  could  not  see  over  or  through  it.  He  further  testified  that  he 
did  not  see  the  break  in  the  hedge  and  did  not  know  of  it  until  after  the 
accident;  that  about  50  feet  from  the  track  he  cut  off  the  gasoline  in- 
tending that  the  speed  of  the  machine  would  carry  it  up  over  the  grade 
and  across  the  track;  that  he  did  not  see  the  train  until  he  was  within  20 
or  30  feet  of  the  track  and  that  he  did  not  apply  either  the  foot  or  hand 
break  but  near  the  train  turned  toward  the  west.  The  evidence  show^'^ 
that  the  automobile  hit  the  engine  between  the  pilot  and  the  cylinder 
head  and  that  the  train  was  a  freight  running  at  about  25  miles  an  hour. 

The  burden  was  on  the  appellee,  to  prove  that  he  was  in  the  exer-     / 
cise  of  ordinary  care  for  his  own  safety  as  he  approached  the  railroad 
crossing,  and  unless  he  has  shown  that  he  was  in  the  exercise  of  ordinary 
care  in  approaching  the  crossing,  the  judgment  cannot  be  sustained.     His 

(Page  3) 
admission  that  he  knew  of  the  crossing  and  that  he  ran  the  automobile 
at  from  18  to  20  miles  an  hour  over  a  very  rough  road,  up  to  within  50 
feet  of  the  crossing  that  was  in  plain  sight  and  of  which  he  was  aware, 
by  the  side  of  a  hedge  that  he  could  not  see  over,  although  he  testified 
he  looked  until  he  was  satisfied  no  train  was  coming,  is  an  admission  of 
facts  which  show  a  want  of  ordinary  care  amounting  to  gross  negligence  V 
on  his  part,  without  considering  his  statement  that  he  did  not  use  either 
break,  with  which  the  automobile  was  equiped,  to  stop  his  machine  after 
he  saw  the  train.  His  statement  that  he  was  looking  for  a  train,  cannot 
be  true  for  he  would  have  seen  the  board  fence  at  the  gap  in  the  hedge, 
and  he  also  would  have  seen  the  train  through  such  gap  and  as  soon  as  he 
was  within  50  feet  of  the  track,  if  he  had  been  looking  as  he  testified. 
He  was  a  reckless  operator  of  an  automobile.  On  another  occasion  he  ad- 
mits having  collided  with  an  automobile  standing  in  the  street  in  Gibson 
City  and  at  still  another  time  he  ran  into  a  telephone  box  and  pole.  The 
fact  that  the  view  of  the  railroad  track  was  partially  obstructed  by  the 
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hedge  required  care  on  his  part  proportionate  to  the  known  danger. 

The  undisputed  facts  in  connection  with  the  evidence  of  the  appellee 
show  clearly,  that  he  was  not  in  the  exercise  of  ordinary  care  in  approach- 
ing the  railroad  where  he  was  injui'ed.  The  judgment  will  be  reversed 
with  a  finding  of  fact.     It  is  not  necessary  to  review  the  other  ques- 
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tions  argued. 

Judgement  reversed. 

Finding  of  fact  to  be  incorporated  in  the  judgment.  The  appellee 
was  not  in  the  exercise  of  ordinary  care  at  the  time  he  was  injured. 
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)  Appeal  fpon  l^ljean  t  oiznty* 


iltofit  K«  and  ''.miamlK^  Livingston* 

VS. 

Horry  J.  lr©y» 

Inlon  by  ■:liC»r.p«on»   iMt 

Thl«  iB  an  aetion  tcnv  foivslbl©  d'^tslner  bftgim  b«for«  u  Justice 

ol  the  p<MM«  Kay  3,  19X5*  toy  la^lton  I ,  -f^vlncston  and  saisuel  J . 

Llvli^stcw  acalnet  iltirry  J.  »ey  to  obtain  poa;5C33lon  of  o«8*tain 

deecrlbod  tNsal  e«t^  t«  in  th®  elty  of  Bloc^salnston.       The  Justice 

roneered  a  Jxjdgri^nt  Isi  favor  of  thjn  plalatlff .       C'ho  delr^ndant 

appealed  to  tiv    rlrcidt  Co«rt«       Ori  a  tjptul  iw  timt  {;<rurt>  bofop« 

a  j^^ry*  an  ixiati'-aotiati  dii'ectliii;  a  vereict  in  £t\vor  ol  t-^e  pXaln- 

all 
tiffs  wa«  Elv<m  at  the  oXoso  o/  the  evtc^^noei  Jt^a^vont  ivas  rGyjans*- 

©^  in  i'avof  of  tiie  plaintiffs,  am  thn  Cofondant  proa«cutcA  tJiis 

Crl. 


i5©  evif'fic©  «hcw«  thfit  on  JSiy  X,  X908,  the  iiJMiiHi  XSfUM* 
o  desen^ibCK'  pretolnes  for  Um  tnrsx  of  fiv©  y^'ftm  trcm  fsmm  B* 
urv'     lllioin  H.  Brown  at  a  w.ntal  of    X4S«(X-  p&t*  m/mtti,  payablo 
oyitl  ly  in  advano*  on  tJ^e  first  <'«.y  of  eaoh  ronth.     The  Xoase  coa- 
InB  a  nrovloion  lor  an  oxtensic^i  f<;r  a  lika  t«;m«  uixm  t  c  aajRia 
I'na  toati  ccaiditlona*  upon  a  written  notioe  being  cXven  by  th« 
a  see  on  or  before  ;iaroh  X^  19X0* 

n  .  i  reh  3,  10X0,  an  eactentilcn    f  Uie  lease  for  fiv«  yetiro, 
"^'or.:     ny  1,  19X0  *fnR  «xflrouto<?  by  th^n  p«rt.i<»fl,         ,-h<»nri>  w^f   nf>  fwr- 
'■■'.&r  oxt'nsion  of  the  loa»«,     '>n  JURA  10*  X9X4»  '.i^lllian  n.  Orotm« 
v;r)o  had  beooKKs  sole  cmimr  of  Uic  pn;  jalaos,  ra.  d«  a  l«i;«e  tf  ths 
V  ciaes  to  -^ffile^s-^  at  i,^42i.6«0O  p<^r  r^cmth,  to  !>e((ln  l^y  X»  1915* 
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tho  dixy  t!mt  th«  «3tti»»aida  of  «*jji^^&«t*ti  1««rb©  mcr>l2^« 

UTS*  Di«(»m  wsiB  the  :JotJ«r  of  '_;ll.llan  H,  iis^ovjiii     «h<?  dl#d  Jxsw 
!!•  X9l4t  Tlie  contention  ojr/^iiff?U»^--fai  that  In  a  eonvcrfiatlon 
with  hln,  !a»««  Bro»«n  told  hlia  thcit  h©  raicht  contlnua  In  poaaoBiilon 
Of  tho  i^«»e(Rdii©«  after  tho  «x|}lrfttlon  of  hl»  oxtonslon,  aa  Icna  <'S 
the  llved^  aadl  that  the  imlt  »}k  uld  htvve  bcon  larour^nt  In  the  nan© 
of  Kllil  EJ  I,-,  I^ro^fH,  ih«  :«»«»0nt  w?nor,  «n;i  net  bjr  hir  l«aii9i>e« 
lh«  coitrt  oust:  lni9d  an  objoctlon  to  tli«  off<y  riadc  toy  agpcli^y^ 
to  provt?  t:!r  cosMrerscition  tietv^eea  f^iJrB.  aroRm  j&nd  hljai)«lf«  waivliie 
the  reciulx*<;s!5cnt  of  notlee  In  v.rltlnc  toy  thn  lesaooT]  Th«»  otoj<tctlon 
WAS  properly  wiotalji^  to«eau»e«  (1)  th«  terwa  of  th«  Inotniocnt 
un-    r  so  1  could  not  be  varied  toy    ptUHtX,  anci  <2),  t!w»  te  rao  of  tim 
lenee  gave  Ui<?  rl^it  to  only  <wse  eattcnslon  an*?  that  r«qulr«>d 
a  notice  th«i^oof  in  vot^ltlns  before  ISardi  Ist,,  pr®eoedlnc  t-h<?  ex* 
plT-ation  or  the  lenao*     ilw  furtlior  p'Sanon  ralght  b^  stated  t)>at 
»ppolI&nt  did  not  claira  tlM4  ^tt*  Baf»o^:a  prosnls^  Umt  he  might  imvo 
•n  eKtenelon  beyond  l^er  life  tism^  'uxid  she  died  befor<»  Um  leeot 
expired. 

'.he  lesac^e  fron  i.    .icseor,  v^hoo*  tiW  is  to  com<>noe  at  Hi*  IM!» 
plratl<m  of  *ii»  tara  of  a  prlca*  leeseo*  la  the  p(rop«r  and  only  pi  rty 
vhe  c^n  ja&lntaln  a  suit  to  obtain  posi^esslon  of  t^<5ml»ed  pjwsmlffeo 
frori  t*  ;;4'toa!'  loeeoo*  Xhosu^eooa  vo.  i vllsoa,  14(J  111,  3?i4|  Gnuid 
ttolon  ^0*  Coc^pany  ▼••  JJamsat  !<?*  m»  '«PP»  6'3'0|  Mo«ri6ieln  va»  HataSe, 
110  111.  ;.pp«  i>36«     >hj»  ©vlJiaw©  oleMcly  proved  the  apppllcMse* 
rleht  to  t; «-  ix>aB0S  .tan  and  there  beings  no  evidence  tonflljic;  to  show 
U)at  app(?llant  «iui  exitltled  to  hold  tlve  poeees  ioiif  a  peremptory 
inotruotlon  to  find  in  fnvca*  of  appflleee  wac  prop<»»ly  8lvea»  litvlnia 
fo.  V8»     trcHvol*  103  111,  App«  37tD« 

Owijisel  for  appellant  also  state  In  ox^lnrmtlc^n  of  thlo  appeal 
that  cLpp!  lloeo  obtained  th^ir  loaa©  for  the  presdaee  without  notice 
to  appfllantt  urvd  the  faoi  thut  cti^er  psfvfjlBee  in  hb  gooc'i  r  iocs  tlom 
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for  his  bu«ii»««  f'T'   not  ftValiftbl©»  left  hlirt  «»o  oo-urso  ^exuf^pt  t* 
l»ld  thc»  fori"  until  he  c»ai  find  anothwr  oultubXr  locutlcm.     .  uoh 
lefiftiift^j  of  legiiX  riaJit*  eim  not  V«  Jiiatlfl^fl  In  tJ>fi  iitat*  of 
IXlinolii* 

th«r«  is  no  orror  In  ths  OiiM  azk'.  tiie  jua^rxmt  i«  ftffflvnid* 


"'"^^-^-^i* 


x'^t^^_  u,/  W-v^'^  L^ 


'■'^. 


"•'•««*. 


»-«-"«S9Ml(Bn^irtW»6-  ''^'* 


/ 


f 


''K^f. 


General  llvimber  6571.  April  Tenn,  A,D^916»  ;.genda  number  60,, 


.H. Birch, 


/ 


'\       Appellee,    / 


John  F.  rentonj^  Tax  collector,  ;'fetc. , 
and  S.D.Biirton,  "^ounty  Collector,  etc., 
^  Appellatfts. 


Appeal  from 

Iloultrie  County 

Circuit  Court. 


y 


""V,.,-'' 


Per  Curiam. 

The  facts  m.terial  to  the  detei^i.iination  of  the  questions  pre- 
sented by  this  appeal  are   identical  Kith  those  in  the  c   se  of  V,', B.Pat- 
terson  against    these   saine  defendants,  -tK©'~oiTltrtWr  liy-^rrrtctt  case  is  rilec 
-  T1T^^l^'^^nn^'^^'^«^'y  Fl, "'•■"'•'  t.v.ia.  gne^   a*K?.  is  reported  in  —  111.  App.  . 

ViTRTt"  iij   stiid— in  that   epini<«i  is  controlLfeig;^  i-n  -Dhis    ofese. 
Foxi_th&-peaigona  thatitre'trhfere  gi^n  for  dismissing  that'Sppe^^r  this 
^^p  gal— is— di-Siais  s  e  d . 
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GENERAL  No.  6474.  A^RtL  T^RM  m^  AGENDA  No.  4. 


..  uu.  V 


HENRY  McDERMOTT, 


Apjellee, 


f  Appeal  from  Macon. 


^ 


REX  ELECTRIC  COMPANY,     ' 

\  ^Appellant, 

/  ) 

y 

opinion  by  Thompson,  P.  J. 

Appellee  began  this  suit  against  appellant  and  two  other  parties  to  re- 
cover damages  for  personal  injuries  averred  to  have  been  sustained  by 
appellee  because  of  the  negligence  of  appellant  and  two  other  defend- 
ants. The  suit,  after  several  amendments  to  the  declaration  was  dis- 
missed as  to  all  defendants  except  appellant.  The  case  was  tried  on  two 
amended  counts  of  the  declaration.  The  first,  after  averring  the  duty  of 
appellee,  avers  that  appellant  negligently,  carelessly  and  willfully  did  a 
certain  act  whereby  appellee,  while  in  the  exercise  of  ordinary  care  for 
his  own  safety,  was  injured.  The  second  count  avers  that  the  act  of  ap- 
pellant because  of  which  appellee  was  injured  was  simple  negligence.  A 
plea  of  the  general  issue  was  filed  on  which  issue  was  joined.  A  jury  re- 
turned a  verdict  in  favor  of  appellee  for  $500  on  which  judgment  was  ren- 
dered. 

The  evdience  shows  that  Grindal  &  Son,  who  were  the  defendants  that 
were  dismissed  quJ;  of  the  case,  had  a  contract  for  the  erection  of  a  build- 
ing. LAipeUaftt   was^  a,  subcoD.tj-actor  doing   the   electric    wiring  of -tb**-'''-^    /  rnJuyyu 
building.  '^^^^Ifee.^as  a  sumontractor  doing  some   calcimining/    Both 
these  subcontractors  were   at  work  on  the  same  floor  of  the  building.  . 

The  employees  of  ai/pollant  were  working  with^a  three-quarter  inch  con- 
duit pipe  in  which  was  an  elbow,  'itpp^ftee  4iad  occasion  to  pass  over  ^  y 
this  pipe,  while  it  was  lying  on  the  floor  near  a  door.  One  of  appellant'o  c'^'-^-^^ 
employees,  in  raising  part  of  the  pipe  up  to  another  employee,  who  was 
st^ni^in^on  a  ladder,  raised  the  elbow  in  the  pipe  from  the  floor  just  a?:- 
^^^S^/^as  stepping  over  it  and  thereby  tripped  a:p^&ee,^aosing  him 
to  fall  and  injure  his  knee  on  the  floor,  which  was  made  of  concrete^ 

The  first  contention  of  appellant  is  that  a  judgment  cannot  be  sustain- 
ed on  the  first  count,  because  it  alleges  that  the  negligence  was  willful. 
The  proof  does  not  tend  to  show  that  the  act  of  appellant  was  willful. 
"In  tort  the  plaintiff  may  prove  a  part  of  his  charge,  if  the  averment  is 
divisible,  and  proof  of  a  part  of  the  allegations  if  sufficient  to  sustain  a 
case  will  sustain  a  judgment."  "Proof  of  mere  negligence  is  sufficient 
through  the  declaration  charges  willfulness."  Guianios  vs.  De  Camp  Coal 
Co.  242  111.  278;  Ehrlich  vs.  Chicago  Great  Western  R.  R.  Co.,  160  111.  App. 
379. 


7'^f''  ?f/ 


A  subcontractor  owes  to  the  employees  of  another  subcontractor,  at 
work  on  the  same  building  using  reasonable  care  for  their  own  safety, 
the  duty  of  using  reasonable  care  to  avoid  injuring  them.  O'Rourke  vs. 
Sproul,  241  111.  576. 

Appellant  insists  that  the  judgment  is  not  sustained  by  the  evidence. 
There  is  evidence  in  the  case  tending  to  prove  negligence  on  the  part  ot: 

(Page  2) 
the  employees  of  appellant.  The  questions  of  negligence  on  the  part  of 
appellant  and  due  care  on  the  part  of  appellee  were  peculiarly  within  the 
province  of  the  jury.  They  were  questions  upon  which  reasonable  men 
might  disagree,  when  all  the  evidence  in  this  case  is  considered.  The 
trial  court  having  approved  of  the  verdict,  no  sufficient  reason  is  shown 
Vv'hy  this  court  should  interfere  with  the  judgment. 

It  is  also  contended  that  the  court  erred  in  refusing  to  give  two  instruc- 
tions requested  by  appellant.  The  first  of  these  was  properly  refused  be- 
cause it  was  argumentative.  The  second  was  properly  refused  because  it 
assumed  that  the  appellee  was  negligent  and  seeks  to  revive  the  antiquat- 
ed doctrine  of  comparative  negligence  which  is  not  now  in  force  in  this 
state.  A  review  of  the  record  shows  that  the  jury  were  fully  instructed 
on  every  legal  proposition  in  the  case  and  that  appellant  has  no  reason- 
able cause  of  complaint  in  the  refusal  of  instructions  requested  by  it. 
There  is  no  error  in  any  of  the  matters  presented  for  review.  The  judg- 
ment is  affirmed. 

Affirmed. 

(Page  3) 
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GENERAL  No.   6500. 


APRIL  TERM   1916. 


AGENDA   No.   7. 


M.  E.  GROVE, 

g 
Plaintiff  in  Errop, 

\ 

"k-     VS.  i        , 

':  ./         I  Error  to  Macoupin. 

JOHN  LINK  and  CHARLES  MEINER, 

Defendants  in  Error. 

Opinion  by  Thompson.  P.  J. 

This  is  an  action  in  case  begun  by  M.  E.  Grove  against  John  Link  and 
Charles  Meiner  to  recover  damages  for  injury  to  her  means  of  support 
Uiider  Section  9  of  the  Dram-Shop  Act.  A  jury  returned  a  verdict  in 
favor  of  the  defendants  on  which  judgment  was  rendered.  Plaintiif  has 
sued  out  a  writ  of  error.      I 

I  The  declaration  aver&Mn  substance,  that  the  defendants, ,  who  were 
keepers  of  dram  shops,  sold  intoxicating  liquor  to'  ke*'  husband  from 
February  1,  1908  until  the  beginning  of  this  suit  in  February,  1912,  caus- 
ing him  to  become  habitually  intoxicated,  and  as  a  result  of  such  intoxica- 
tion he  squandered  his  money,  wasted  his  time,  neglected  his  business 
and  failed  to  support  plaintiff  and  in  consequence  of  such  intoxication 
plaintiff  was  made  to  suffer  for  the  necessaries  of  life. 

The  evidence  show^hat  the  Groves  were  married  in  1S7.3,  that  the 
husband  has  followed  various  vocations,  among  others  that  of  a  dark, 
a  laborer,  a  constable,  a  dealer  in  poultry,  and  a  keeper  of  a  restaurant, 
but  has  never  accumulated  much  of  this  world's  goods.  In  1908  he 
borrowed  $500  and  bought  a  small  restaurant  in  Carlinville. 

(Pago   U- 

He  haftfor  many  years  been  in  the  habit  of  using  intoxicating  liquor, 
appeari^  have  used  it  to  greater  excess  from  1909  to  1912.  In  1911, 
plaintiff  caused  written  notices  to  be  served  on  the  defendants  forbidding 
them  to  sell  intoxicating  liquor  to  her  husband.  The  defendants  admit 
that  after  the  service  of  these  notices  they  continued  to  furnish  her 
husband  with  liquors.  The  evidence  tendsto  show  that  the  husband  be- 
cause of  constant  intoxication  became  a  nervous  and  physicial  wreck,  so 
that  for  a  year  he  was  unable  to  do  anythng,  and  while  intoxicated  he 
sold  his  restaurant  for  $25.00. 

The  evidence  also  tendi-^o  shov/  that  for  the  last  two  years  that  the 
husband  was  running  his  restaurant,  he  spent  in  the  saloons  p^  defend- 
ants  an  average  of  about  90  cents  per  day.  The  defendants  ele-  not  deny 
that  they  frequently  sold  liquor  to  the  husband  of  plaintiff,  but  they  saj^ 
he  was  a  shiftless,  good-for-nothing  person  at  the  best,  and  never  furnish- 
ed his  wife  a  good  living  and  therefore  she  was  not  injured  in  her  means 
of  support  by  their  sales  of  liquor  to  him,  which  caused  him  ta  become 
intoxicated.     The  great  preponderance  of  the  evidence  showjthat  thr 
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husband  of  plaintiff  got  liquor  almost  daily  at  the  saloons  of  defendants 
and  was  frequently  intoxicated  to  such  an  extent  that  he  could  not  at- 
tend to  his  business.  / 

If  the  income  of  the  husband,  that  should  have  been  applied  to  tlie 
support  of  himself  and  his  wife,  was  reduced  and  used  in  the  purchase  of 
intoxicating  liquors  which  caused  his  intoxication  then  she  thereby  sns- 

(Page  2) 
tained  an  injury  to  her  means  of  support,  and  the  question  whether  her 
means  of  support  wei^e  suitable  to  her  condition  in  life  !S  immaterial. 
Jefferies  vs.  Alexander.  26G  111.  49:  McMahon  vs.  Sankey,  ]33  111.  636. 
Brown  vs.  Mondy  et  al.  (opinion  of  4th  District  filed  April  17th,  I9i(i,) 
not  published.  His  ability  to  furnish  her  with  the  comforts  of  life  w?.:i 
lessoned  or  destroyed  although  she  may  in  some  way  have  obtained  the 
bare  necessities  of  life.  The  verdict  and  judgment  in  this  case  are 
against  the  preponderance  of  the  evidence. 

\The/-ftfth  inStructionj.'  given  at  the  request  of  the  defendants  jfe:- 
"The  court  instructs  the  jury  that  you  should  not  permit  yourselves  ti  // 
be  to  any  extent  influenced  or  prejudiced  against  the  defendants  be- 
cause or  on  account  of  the  fact,  if  the  evidence  shows  such  fact,  that 
they  were  engaged  in  runnnig  and  keeping  saloons."  j  This  instruction 
should  not  have  been  given  for  the  reason  the  evidence  showed  and  de- 
fendants admitted  that  they  were  running  saloons  and  it  was  one  of  the 
averments  of  the  declaration  that  they  were  dramshop  keepers  and  as 
such  had  sold  liquor  to  plaintiff's  husband.  It  was  a  material  averment 
of  the  declaration  that  they  were  keepers  of  dram  shops  and  the  jury 
had  the  right  and  it  was  their  duty  to  consider  that  evidence,  which  ap- 
pellants admitted  to  be  true.  a*"** 

(Tlio    olrrrntli    imtruntinn   Y'S"rx\    for  thr    dr  r(  111I1II1I      ir —     "The  court  _ 

instructs  the  jury  that  if  you  believe  from  the  evidence  in  this  case  that    v^^^ 
the  husband  of  plaintiff,  during  the  period  of  time  covered  by  the  de- 
claration, was  not  an  habitual  drunkard  you  should  find  the  defendants 

(Page  3) 
not  guilty."  I  There  are  two  reasons  why  this  instruction  is  erroneous. 
This  is  a  suit  in  case.  In  tort  the  plaintiff  may  prove  a  part  of  the 
charge  if  the  averment  is  divisible,  and  proof  of  a  part  of  the  allega- 
tions, if  sufficient  to  sustain  a  case,  will  be  sufficient  to  sustain  a  re- 
covery. Proof  that  as  a  result  of  intoxication  caused  by  defendant.-:, 
the  husband  squandered  his  money  and  that  plaintiff  was  thereby  injured 
in  her  means  of  support  would  be  sufficient  to  sustain  a  verdict  for  plain- 
tiff'. Guianois  vs.  DeCamp  Coal  Co..  242  III.  278  and  cases  cited.  The  in- 
struction in  effect  told  the  jury,  that  unless  they  believed  from  the  evi- 
dence, that  the  husband  was  an  habitual  drunkard  during  all  the  time 
covered  by  the  declaratiau.  a  verdict  must  be  returned  in  favor  of  the 
defendants.   [gte-tto-tegnttr-fnetoactTon  w  argumentative  and-aiae  told 

the  jury,  that  if  they  believed  that  the  husband  failed  and  omitted  to  v^ ^, 

attend  to  his  business  and  by  reason  thereof  plaintiff  was  injured  in  her 
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means  of  support,  yet  if  the  juiy  "believe  from  the  evidence  that  such 
failure  and  omission  to  properly  attend  to  his  business  or  such  inability 
to  properly  attend  to  his  business  was  for  other  reasons  than  that  of 
habitual  intoxication  then  the  jury  should  find  the  defendants  not  guilty/J 
Under  the  declaration  if  by  reason  of  the  intoxication  of  the  husband  he 
did  not  attend  to  his  business  and  she  was  injured  thereby  in  her  means 
of  support,  she  was  entitled  to  recover.  ■jj*"'^ 

ijPhr  fourteenth  inotruction-gtren  fftr  dofondant  t^?—     "The  court  ir;- 
structs  the  jury  that  in  this  case  the  plaintiff     claims     that     she     has 

(Page  4) 
been  injured  by  sales  of  intoxicating  liquor  made  to  her  husband  by  the 
defendants,  which  materially  assisted  in  causing  him  to  be  and  become 
habitually  intoxicated.  You  are  further  instructed  that  even  though 
you  should  believe  from  the  evidence  that  the  defendants  did  sell  to 
the  husband  of  the  plaintiff  intoxicating  liquors  during  the  period  s,-^^ 
covered  by  the  declaration,  and  that  such  intoxicating  liquors  materi- 
ally assisted  in  causing  the  husband  of  the  plaintiff  to  be  and  become 
habitually  intoxicated;  yet  if  the  jury  further  believe  from  the  evidence 
that  during  all  the  time  the  husband  of  the  plaintiff  maintained  and 
supported  her,  according  to  their  station,  situation  and  condition  in  life, 
then  in  that  state  of  the  proof,  if  the  proof  so  shows,  you  should  return 
a  verdict  finding  the  defendants  not  guilty.^^ 

If  the  husband  was  receixang  an  income,  which  should  be  applied  to 
the  support  of  himself  and  his  wife,  and  this  income  through  his  intox- 
ication caused  by  defendants  "was  reduced  and  not  applied  to  their  sup- 
port, then  there  was  an  injury  to  her  means  of  support,  and  the  ques- 
tion, whether  her  means  of  support  were  suitable  to  her  condition  in  life 
is  immaterial."  Jefferies  vs.  Alexander,  Supra.  This  instruction  was 
erroneous. 

For  the  errors  pointed  out  the  judgment  is  revereed  and  the  cause  re- 
manded. 

Reversed  and   Remanded. 

(Page  5) 
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oENERAL  No.  6505. 


APRIL  TERM 


.JO^Nm,,     ''../       ^^J'       / 


AGEMDA  Mo.   JU 


Error  to  McLean. 


J  L  ;■, 


THE  COLUMBIA   GRAPHOPHONE  CO., 
Plaintiff  in  Error, 


FRED  W.  NIERGARtH  and  J.  R.  BROW 
Partners,  as  The  BrowT^  Piano  Co., 

Defendant  in  YAxhc 


Opinion  by  Thompson,  P.  J. 

The  Columbia  Graphone  Company  bee:an  this  suit  in  assumpsit  against 
Fred  W.  Niergarth,  tradmg  under  the  name  and  style  of  the  Bi'own  Piano 
Company,  to  recover  $371.90  a  balance  claimed  to  be  due  the  plaintiff 
f>'om  Niergarth  for  goods  sold  to  the  Brown  Piano  Company.  Counsel 
for  both  sides  state  that  on  the  trial  the  pleadings  were  amended  by 
making  J.  R.  Brown  a  party  defendant,  so  that  the  suit  is  prosecuted 
against  Fred  W.  Niergarth  and  J.  R.  Brown  partners  under  the  name 
and  style  of  the  Brown  Piano  Company.  The  record  does  not  show  any 
amendment  of  the  pleadings  or  leave  to  amend  but  apparently  all  the 
pleadings  of  the  plaintiff,  except  the  precipe,  were  changed  without  any 
formal  order  or  refiling.  A  jury  returned  a  verdict  in  favor  of  the  de- 
fendant Niergarth,  on  which  judgment  was  rendered.  The  plaintiff  hat, 
sued  out  a  writ  of  epror  to  review  that  judgment. 

\The  proof  showjythat  previous  to  November,  1912,  J.  R.  Brown,  under 
the  name  and  style  of  the  "Brown  Piano  Co."  had  been  engaged  in  sell- 
ing pianos  in  a  building  owned  by  Niergarth.  In  November,  1912,  Brown 
and  Niergarth  made  an  agreement  by  which  Niergarth  was  to  assist 
Brown  in  a  side  line  known  as  the  Graphophone  department. 

On  November  19,  1912,  di?fi?ndni>ti -in'  orror  wrote  to  the  plaintiff  ver- 
■crrftc,  that  he  and  Brown  were  equally  responsible  for  the  goods  that 
might  be  purchased.  "It  is  understood  however,  that  all  orders  placed 
will  b§§.p^the  0.  K.  orsjgnature  of  Mr.  F.  W.  Niergarth."  On  October  3. 
1913,  d dfen^cKrit  in ^c rror  again  wrote  to  plaintiff  Jn  cn-or,  "Kindly  ship 
f.oods  ordered  by  Brown  Piano  Ca;iipa.ny  per  Jy  C  Bown  until  further 
notice."  On  November  5,  1913,  cfeiendap't  m  orroi.-  again  wrote  to  the 
plaintiff  }«-err»r,  "Do  not  ship  any  more  orders  to  Brown  Piano  Company 
unless  signed  by  me,  thereby  countermanding  my  order  of  October  3rd, 
1913." J  Letters,  written  by  plaintiff  in  errw,  clearly  show  that  the  plain- 
tiff in  error  regarded  defendant  in  error,  only  as  a  guarantor  of  goods 
bought  by  the  Brown  Piano  Company,  and  the  statement  of  plaintiff  in 
error  shows  that  after  the  letter  of  November  5,  1913,  was  received,  ths 
plaintiff  in  error  shipped  nearly  $600  of  goods  on  the  order  of  Brown 
without  any  approval  or  direction  from  defendant  in  error. 

There  is  no  error  either  in  giving  or  refusing  instructions.  The  ver- 
dict and  judgment  are  fully  sustained  by  the  evidence.  There  being  no 
error  in  the  case  the  judgment  is  affirmed. 

Affirmed. 
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GENERAL   No.  6pOS 


NORA  EDWARDS,' 


RUTH  PRUST, 


Opinion  by  Thompson,  P.  J. 


Nora  Edwards,  plaintiff  began  this  suit  against  Ruth  Prust  before  a 
justice  of  the  peace,  to  recover  damages  for  an  injury  to  a  horse  loaned 
to  the  defendant.  A  judgment  was  rendered  in  favor  of  the  plaintirt'  on 
a  verdict  of  a  jury  by  the  justice.  The  defendant  took  an  appeal  to  the 
circuit  court,  where  a  jury  returned  a  verdict  in  favor  of  the  defendant, 
on  which  judgment  was  rendered.  The  plaintiff  appeals, 
^ghe  plaintiff,  with  hor  sons  Clayhnrn  and  Harry  live  on  a  farm  two  and — 

■■I     hlilf    milpg    nnrt-1i    nf    Wi'^ef    TTnnnin    in    ninrW    >^r«imty^ Sho    OWned    a    family 

driving  horse  named  "Four  Step."  -fe+th  Prunt,  a  nioec  of  appellant; — 
hvoo  about  SO  roda  ^uulli  of~+iei-  anni.  l^<o  neigh  bo  r-cyirls.  Mannio  and — 
•Milirl   Pr-inrn.    ilh     1"         '■   "f    ■pi"'""'!      All  wore   on   very   friendly  ' 


1916, 


aripr  to  the  ovcnt,  which  Cvaybed  thi.s  law  suit.    On  February  26, 
1  i^ppollant'i^^o   borr 


went  to  i^iDpelk' 


rrow  Four -Step,  ta-_sp  to  weoi 


Union  to  pay  eomo  lodge  dues  for  hor  mother.  AppeJlafrt^'A'aS-Jiot  at 
home,  but  her  son  Clayborn  saddled  Four  Step  fora-^^H^  and  she  rode 
the  horse  away.  Sl^e  X^<^^  fn  the  Pr^wn  h'^'-""  '•"'*^  ''^'^  g-'"'"  '"^'''^  vliiit.. 
ing  <-..r^  n-iiinr-  nf,.ii-li  nf  'Wnr-t  1  ujnn  She  Weill  lu  fuul  them  and  iiieL 
the-m-^ 

(^cige   1) 
^i^uth  pf  W"'-<-  ''n;r>«-    Qfl  the  way  homo  oho  pnid  liei  uiulhei's  duc;.- 
Tuu  LjiiL  tliLii  iLturned  to  the  liuuie  of  Hie  Drowns.  Mabel  lidiug  ou  Four 


Sfpp  ^I'ith  npp""""  «V4**^  ni-Hvinn-  nt  tho  P.rown  hniiie.  the  Blown 
gills  both  got  on  Fuui  Step  and  appclloo  rode  a  horac  of  the  Drowiic- 
Thoy  all  '.vnnt  to  V/di"ii  T),  uiin  ul^iuii  i  wn  milps  north  of  Wc.3t  Union. 
where  they  met  Clayborn  Edwards.  Mabel  dismounted  to  walk  with  Ed- 
wards, who  adjusted  the  riding  blanket  on  Four  Step  for  Nannie.  There 
is  some  conflict  in  the  evidence  as  to  the  part,  if  any.  Clayborn  Edwards 
took  in  the  girls  exchanging  horses.  The  two  girls,  appellee  on  the 
Brown  horse  and  Nannie  on  Four  Step,  rode  back  to  West  Union  on  the 
suggestion  of  appellee  to  get  a  crochet  needle.  While  turning  a  corner 
at  a  running  lope  Four  Step  slipped  on  a  concrete  crossing,  falling  and 
crushing  his  knee.  The  horse  was  a  valuable  one  but  is  now  compara- 
tively worthless. 

There  is  no  pretense  that  appellee  was  to  pay  any  compensation  for  the 
loan  of  Four  Step.  She  was  a  gratuitous  bailee  of  the  horse.  The  first 
instruction  given  at  the  request  of  the  defendant  4«;—   ["The  court  in- 
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structs  the  jury  that  if  you  believe  from  the  evidence  in  this  case  that 
the  horse  in  question  was  loaned  to  the  defendant  by  Clayborn  Edwards, 
the  son  of  the 

(Page  2) 
plaintiff,  and  while  said  horse  was  in  possession  of  the  said 
defendant  was  injured,  then  you  ai'e  instructed  to  find  for  the  defendant 
hei'ein,  unless  you  further  believe  from  the  evidence,  that  she  was  guilty 
oi  gross  carelessness  or  negligence  in  the  care  which  she  took  of  said 
I'.orse  while  she  held  possession  thereof/j  When  abailment  is  for  the  sole 
benefit  of  the  bailee,  the  bailee  is  requird  to  use  extaordinary  care  over 
the  thing  bailed  and  is  responsible  for  slight  neglect.  When  the  gratui- 
tions  loan  of  the  horse  was  shown  and  that  the  horse  was  then  sound,  and 
was  returned  in  an  injured  condition,  it  devolved  on  appellee  to  show  that 
she  had  exercised  the  degree  of  care  required  by  the  nature  of  the  bail- 
ment. Bennett  vs.  O'Brein.  37  111.  2.50;  Hagebauch  vs.  Ragland,  78  111.  40: 
-.  R.  C.  L.  103;  3  Eng.  &  Am.  Encyc  of  Law  746.  The  horse  having  been 
injured  before  it  was  returned  to  appellant,  the  law  presumes  negligence 
on  the  part  of  appellee  and  the  burden  was  on  her  to  show  that  she  used 
the  highest  degree  of  care,  while  the  horse  was  in  her  custody  or  that  o; 
Miss  Brown,  unless  the  evidence  shows  that  Miss  Brown's  use  of  the 
horse  was  by  leave  or  consent  of  appellant  through  a  duly  authorized 
agent.  Funkhouser  vs.  Home,  62  111.  59:  Burlingame  vs.  Horn,  30  111. 
App.  330;  3  R.  C.  L.  109  &  143.  The  instruction  was  erroneous  in  stating 
the  law  as  to  the  degree  of  care  required  of  appellee  and  in 

(Page  3) 

placing  the 
burden  of  proof  of  negligence  on  appellant.  The  sixth,  eighth,  ninth  and 
eleventh  instructions  given  at  the  request  of  appellee  contain  the  same 
erroneous  propositions  of  law  as  the  first.  The  seventh  and  twelfth  in- 
structions are  misleading,  since  there  was  no  controversy  but  that  ap- 
pellant proved  her  case  and  the  burden  of  proving  a  defence  was  on  ap- 
pellee. 

The  agency  of  Clayborn  Edwards  cannot  be  proved  by  his  statements, 
which  are  hearsay,  but  he  is  a  competent  witness  to  prove  his  agency,  if 
he  was  an  agent  of  appellant.  If  as  an  agent  of  his  mother  he  had  the 
right  to  loan  the  horse  and  to  receive  him  back  from  appellee  before  she 
had  returned  him  to  appellant's  home  and  to  turn  it  over  to  Miss  Brown, 
and  if  the  evidence  shows  that  he,  as  such  agent  of  his  mother,  did  receive 
the  horse  back  or  direct  it  to  be  turned  over  to  Miss  Brown,  in  whose 
custody  he  was  injured,  then  such  facts  if  proven  by  a  preponderance  of 
the  evidence  would  relieve  the  appellee  from  liability.  These  are  ques- 
tions of  fact  to  be  determined  from  the  evidence  and  concerning  which 
we  express  no  opinion.  For  errors  in  instructions  the  judgment  is  revers- 
ed and  the  cause  remanded. 
Reversed  and  Remanded. 

(Page  4) 
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GENERAL  No.  6511.  APRIL  TERM  1916./  AGENDA  No.  16 


NELLIE   ELGIN,  Appellee, 
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ppeal  form  Macon 


THOMAS  ELGIN,  Appellant. 


Opinion  by  Thompson,  P.  J. 

Nellie  Elgin  in  April,  1915,  filed  a  bill  against  her  husband  for  separate 
maintenance.  The  bill  alleges  that  they  were  married  in  December,  1912; 
that  a  child  was  born  to  them  and  that  in  December,  1913,  they  seperat- 
ed;  "that  since  the  time  of  their  separation  your  oratrix  has  been  living 
separate  and  apart  from  her  husband  without  her  fault  and  since  the 
separation  he  has  never  contributed  anything  to  the  support  of  your  or- 
atrix or  their  said  child." 

The  answer  of  the  defendant  denies  that  they  are  living  separate  and 
apart  without  the  fault  of  the  complainant,  and  asserts  that  the  com- 
plainant deserted  and  abandoned  defendant  without  any  cause  or  excuse 
and  that  he  is  anxious  to  have  complainant  return  and  live  with  him. 

The  cause  was  heard  by  the  court  and  a  decree  entered  finding  that  the 
complainant  is  living  separate  and  apart  fi'om  the  defendant  without  her 
fault  and  adjudging  that  the  defendant  pay  $10  per  month  beginning  with 
August  1,  1915,  for  the  support  of  complainant  and  her  child  and  $25  ex- 
pense money.     The  defendant  prosecutes  this  appeal. 

(Page  1) 

The  evidence  shows  that  at  the  time  these  parties  were  married  ap- 
pellee was  nineteen  and  appellant  was  thirty-three  years  of  age.  They 
had  lived  within  about  a  quarter  of  a  mile  of  each  other  for  a  long  time. 
She  had  lived  with  her  mother  and  he  had  lived  with  his  mother,  v/ho 
was  then  73  years  of  age,  on  a  small  farm  of  which  appellant  owned  nine 
acres  and  his  mother  thirty  acres  and  of  which  he  will  own  one  half  after 
the  death  of  his  mother.  The  farm  is  a  poor  one,  partly  covered  with 
timber.  The  residence  contains  five  rooms  and  is  on  the  land  of  his 
mother  and  she  owns  all  the  personal  property  on  the  farm. 

The  parties  were  married  against  the  wishes  of  appellee's  mother  and 
after  the  marriage  they  lived  with  his  mother  until  the  separation, 
which  from  the  evidence  appears  to  have  taken  place  two  or  three 
months  before  the  birth  of  their  child.  Since  the  separation  she  has  lived 
with  her  mother.  A  painstaking  reading  of  the  evidence  of  appellee  in 
the  record  shows  that  the  only  cause  given  by  appellee  for  the  separa- 
tion is  that  she  wanted  appellant  "to  get  out  of  there."  "To  get  out  and 
get  a  home  of  our  own."  "He  said  he  could  not  leave  his  mother."  "She 
(his  mother)  wanted  him  to  get  out  and  he  would  not  get  out;  and  want- 
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ted  us  to  get  a  home  of  our  own,  and  he  would  not  do  it,  so  I  could  not 

stay  there,  I  wouldn't."     "She  would  get  mad  because  I  would  not  ask  hei 

leave  to  go  over  home  when  I  wanted  to."     The  only  fault  appellee  found 

with  her  husband  was,  that  she  wanted  him  to  get  a  home  of  their  own. 

"Outside  of  that  you  were  willing  to  live  with  him?"     "I 

(Page  2) 

don't  knov.'.     1 

don't  beheve  I  would  because  I  would  be  afraid  he  would  not  get  out  and 
make  a  living."  She  further  testified  that  he  told  her  at  all  times  that 
she  could  come  back  to  his  home  at  mother's  house.  The  foregoing  is 
substantially  the  entire  evidence  of  appellee  on  the  question  of  the  cause 
of  the  separation. 

After  the  separation  appellant  asked  appellee  to  return  to  his  home, 
but  she  refused  and  caused  him  to  be  indicted  for  wife  and  child  aband- 
onment. That  case  was  never  tried  but,  by  agreement  of  counsel  for 
the  parties,  he  paid  her  S5  per  month  for  three  months  and  $6  per  montl: 
of  nine  months.  The  evidence  also  shows  that  the  mother  of  appellee  is 
very  hostile  to  appellant  and  forbad  him  coming  on  her  premises,  al- 
though from  the  time  of  the  marriage  up  to  the  separation  appellee  re- 
turned to  her  mother's  home  twice  a  day.  The  mother  of  appellee  was 
not  a  witness  in  the  case,  but  from  all  the  evidence  it  is  apparent  that  she 
was  the  cause  of  the  separation,  and  it  was  not  caused  by  anything  done 
either  by  appellant  or  his  mother.  On  the  witness  stand  appellant's 
mother  showed  some  feeling  against  appellee,  but  nothing  more  than 
would  be  anticipated  against  a  daughter  in  law,  who  desci'ibed  her  son  as 
3  worthless  no-account  good-for-nothing,  who  had  abandoned  him  and 
caused  his  arrest  for  wife  abandonment.  Counsel  for  appellee  in  their 
argument  admit  "  that  there  was  no  serious  trouble  between  this  husband 
and  wife." 

The  evidence  shows  that  appellant    was    doing    all  he    could    for    his 

(Page  3) 
wife.     Appellee  knew  how  appellant  and  his  mother  were  situated  before 

she  married  him  and  the  evidence  tends  to  show  she  agreed  that  the 
home  of  his  mother  should  be  their  home  after  the  marriage.  The  ap- 
pellant and  his  mother  were  mutually  interested  in  the  small  farm,  and 
the  mother's  interest  would  not  support  her  anywhere  else,  unless  it  be 
at  a  poor-house  and  the  interest  of  appellant  in  this  small,  poor  farm  was 
all  he  had.  The  appellee  in  her  bill  of  complaint  does  not  allege  any 
cause  for  the  separation  or  its  continuation.  The  evidence  does  not 
show  any  conduct  on  the  part  of  appellant  or  his  mother  that  is  a  reason- 
able cause  for  appellee  leaving  her  husband  or  stajang  away  from  him.. 
The  appellant,  as  is  shown  by  a  clear  preponderance  of  the  evidence  hi 
the  record,  furnished  appellee  with  a  home  commensurate  with  his  ability, 
circumstances  and  condition  in  life;  he  did  the  best  that  he  could  and  said 
he  would  get  her  another  as  soon  as  he  could.  The  marriage  relation 
should  not  be  held  so  lightly  that  a  wife  may  leave  her  husband  because 
he  is  unable  to  furnish  her  a  house  under  such  circumstances  as  she  may 
choose  to  dictate.  The  appellee  did  not  by  her  own  evidence  make  out 
a  case  for  separate  maintenance.  The  decree  is  reversed. 
Reversed. 
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Plaintiff  in  Error, 


IVALEE  TODD, 


THE  PRUDENTIAL  INSURANCE  CO., 

Defendant  in  pj-roi: 


Zxxox  to  Morgan. 
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Opinion  by  Thompson,  P.  J. 
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This  is  an  action  upon  a  life  insurance  policy  issued  by  the  defendant 
in  error  on  December  16,  1913,  on  the  life  of  PJdith  Todd,  a  sister  of  plain- 
tiff in  error. 

The  declaration  avers  that  defendant  in  error  executed  the  policy  sued 
on  December  16,  1913,  and  delivered  it  to  Edith  Todd,  now  deceased;  that 
Edith  Todd  died  January  13,  1914,  and  after  the  death  of  the  insured 
plaintiff  in  error,  the  beneficiary  delivered  the  policy  to  defendant  in 
error  for  the  purpose  of  receiving  the  $500  due  thereon  but  defendant 
in  error  refuses  to  pay  said  sum  and  to  return  the  policy. 

The  defendant  in  error  filed  the  general  issue,  and  two  special  pleas. 
The  first  special  plea  sets  up  a  provision  of  the  policy  that  it  shall  not 
t?ike  effect  until  it  was  issued  and  delivered  by  the  company  and  the  first 
premium  paid  thereon  in  full,  while  the  health  and  occupation  of  the  in- 
sured were  the  same  as  described  in  the  application,  and  that  the  policy 
was  not  delivered  nor  the  first  premium  paid  during  the  life  time  and 
good  health  of  the  insured,  but  that  it  was  delivered  and  the  premium 
paid  January  5,  1914,  when  the  insured  had  just  undergone  a  serious  op- 
eration     from      which     she      shortly      thereafter      died.     The      second 

(Page  1) 
special  plea  sets  up  a  release.     Issues  were  joined  on  the  first  special  plea 
and  a  replication  was  filed  to  the  second  aven-ing  that  the  release  was  ob- 
tained by  fraud  and  deceit. 

At  the  close  of  the  evidence  for  plaintiff  in  error,  the  court  directed  a 
verdict  for  defendant  ii>  error,  on  which  judgment  was  rendered. 

The  evidence  shows  rhat  E.  E.  Hatfield,  an  agent  of  defendant  ki  error, 

^rPtjll^ntlv   ^nll'^d     H    t'''"    rnnirlonnn    ni   tlin    mnt-hov   nf    thr.    inrMrnr|  ^w^-rTrttPTn- 
thr    prrminm     "n     ?     r"h"'J'     If'-^    l'.'      "'"    JPi'-m'nfl'e     mnfVlnr    inrl    toUrnrl     I'nnnr 

iinrft  tn  thr  drrrnnH-   "'lin  '"ll^l  W  l"l'^|"'h^nft  ^rirl  nnd  \^  hpr  nint"i,  I'lr^'"''''' 
in  error:  tliat-«ft  November  20.  1913.  a  younuer  sislei  of  the  msured  died 


and  shortly 


ijkitoro,  an 


y  tViPi-paf.tQi-    bt^  rplled  ao;ain  and  taU-iod  inGurancc  tcKth 
tl  that-  on   November  28th,  -be  got  tb««i  to  sign   applii 


the;tw% 
'application 

blanks  for  insurance  policies  on  the  life  of  each  in  favor  of  the  other, 
collected  one  dollar  in  advance  on  account  of  the  premiums,  and  took  a 
doctor  to  their  residence  and  had  the  usual  medical  examination  made. 
Shortly  thereafter  the  girls  called  the  agent  over  tho  tolephono  and  tte 
r^atuffted  to  their  lesideuce. — Tiiey-tb^B.  told  him  they  could  not  pay  the 
premiums  until  December  15th  or  16th,  and  requested  him  to  have  the 
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policies  dated  at  that  time.  The  agent  replied,  "Miss  Todd,  you  need 
not  worry  about  that  one  bit.  I  will  take  care  of  it.  I  will  pay  for  the 
policy     myself,     you     can     pay     me      when     convenient,     I     will     do 

-(Page  2) 
that  much  for  neighbor  Todd.  He  is  a  Woodman."  The  agent  also  told 
the  girls  that  "he  could  take  care  of  the  policies,  as  soon  as  he  got  thein, 
he  would  send  them  over  as  soon  as  he  got  them  back  and  they  would  be 
in  force  and  effect.  He  would  pay  for  them  then — then  we  could  pay 
him  when  we  got  a  pay  day  which  was  about  the  middle  of  December." 
"According  to  Mr.  Hatfield  the  policy  was  ours  at  the  time  it  was  deliver- 
ed to  him,"  and  would  be  in  force  and  effect.  On  December  27,  the  girl.s 
received  notice  from  the  agent  that  the  policies  had  arrived  the  day  be- 
fore, "I  received  your  policies  ail  0.  K.  this  day.  Wish  you  all  a  happy 
new  year."  The  policies  remained  in  the  actual  possession  of  the  agent 
until  January  .5  ,when  the  father  of  the  girls  received  them.  On  January 
4,  the  assured  was  taken  with  acute  appendicitis,  for  which  she  under- 
v/ent  a  surgical  operation  from  which  she  died^F* 

A  letter  from  the  defendant  in  error  dated  July  13,  1914,  places  the 
refusal  to  pay  the  loss  on  the  sole  ground,  that  the  first  premium  was 
not  paid  and  the  policy  delivered  while  her  health  was  the  same  as  des- 
cribed in  the  application.     That  was  a  wavier  of  proofs  of  loss. 

The  defendant  in  error  did  not  offer  any  evidence.  If  the  evidence  of 
plaintiff  in  error  was  true,  and  it  is  not  questioned  in  any  way,  then  the 
defendant  ifl'error  delivered  the  policy  to  its  agent  for  the  insured.  The 
policy  was  to  take  effect,  when  he  received  it.  Her  health  was  the  same 
when  he  received  the  policy  as  when  he  took  her  application  and  her 

(Page  3) 
dollar.  The  defendant  in  error,  by  its  agent,  induced  the  insured  to  be- 
lieve that  the  policy  would  be  in  full  force  before  the  full  payment  of 
the  first  premium;  that  he,  the  agent,  would  pay  it  for  her,  and  that  he 
would  hold  the  policy  and  it  should  be  in  full  force  and  effect  from  the 
time  he  received  it.  There  was  an  express  contract,  that  it  should  be 
in  force  as  soon  as  he  received  it. 

A  general  agent  clothed  with  power  to  solicit  insurance,  receive  the  ap- 
lication,  forward  it  to  the  company,  receive  and  deliver  the  policy  and 
collect  the  premium  has  power  to  waive  a  condition  in  the  policy  not- 
withstanding that  power  is  negatived  by  provisions  in  the  policy.  John 
Hancock  Mutual  Life  Ins.  Co.  vs.  Schlink,  175  111.  284;  Devine  vs.  Federal 
Life  Ins.  Co.  250,  111.  203;  Mulligan  vs.  Metropolitan  Life  Ins.  Co.,  149  111. 
App.  516.  There  was  sufficient  evidence  to  require  that  the  case  be  sub- 
mitted to  a  jury  and  the  giving  of  the  peremptory  instruction  was  erron- 
eous. 

There  was  no  evidence  introduced  to  sustain  the  second  special  plea. 
The  release  pleaded  was  not  offered  in  evidence.  The  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  Remanded. 
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GENERAL  No.  6521. 


VAIL  CROSIER, 


ARTHUR  CROSIER, 


Opinion  by  Thompson,  P.  J 


This  is  a  suit  in  assumpsit  brought  upon  a  contract  in  writing  signed 
by  the  parties.  The  declaration  sets  forth  the  contract  in  haec  verba. 
It  is  dated  February  20,  1915,  and  rectites  that  the  parties  are  tenants 
in  common  of  certain  described  real  estate  for  the  partition  of  which  a 
suit  is  pending;  that  to  secure  an  amicable  settlement,  appellee  agrees 
on  February  23,  1915,  to  dehver  a  deed  conveying  his  interest  in  said 
real  estate  to  appellant  and  appellant  agrees  to  pay  appellee  at  the  de- 
livery of  said  deed  $1700.00.  The  contract  also  provides  for  an  amic- 
able division  of  the  farm  stock.  It  is  averred  in  the  declaration  that  the 
appellee  executed  and  delivered  the  deed  as  agreed  and  that  the  ap- 
pellant has  not  paid  the  sum  agreed  to  be  paid. 

The  defendant  filed  a  plea  of  the  general  issue  which  is  verified;  a  plea 
averring  a  mutual  release  of  the  instrument  sued  on  and  a  plea  averr- 
ing the  making  of  a  subsequent  contract  by  the  parties,  which  took  the 
place  of  the  contract  sued  on.  Issues  were  joined  on  the  pleas.  A  jury 
returned  a  verdict  in  favor  of  the  plaintifl"  for  .$1400  on  which  judgment 
was  rendered  and  from  which  the  defend- 
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ant  prosecutes  this  appeal. 

There  is  no  dispute  but  that  appellee  had  through  his  attorney  Mr. 
Jarman  begun  a  suit  against  appellant  for  partition  of  the  land,  in  which 
he  had  a  fourth  interest,  and  that  appellant  owned  the  remaining  three 
fourth  and  that  the  parties  met  and  agreed  upon  a  settlement  and  that 
the  contract  was  reduced  to  writing. 

The  evidence  for  appellee  tends  to  prove  that  the  contract  sued  upon 
was  the  real  contract  between  the  parties.  This  contract  was  drawn 
by  Mr.  Jarman  in  the  presence  of  both  of  them  and  was  executed  by 
them  in  triplicate.  A  copy  of  this  contract  was  received  by  each  of  the 
parties  and  a  copy  retained  by  the  attorney. 

On  the  Saturday  that  the  contract  sued  upon  is  alleged  to  have  been 
executed,  another  contract  between  the  same  parties  was  drawn  in 
their  presence  by  Mr.  Steele,  an  attorney  who  was  not  employed  in  the 
partition  suit.  Appellant  testified  that  appellee  suggested  that  they  go 
to  Mr.  Jarman  to  draw  the  contract  and  that  he  objected,  because  hs 
was  appellee's  attorney;  that  appellee  said  they  must  go  there  and  go 
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thi-oug-h  the  foi-m  of  drawing-  a  contract  or  Mr.  Jarman  would  charge 
more  fees,  and  appellant  replied  that  he  would  go  there  with  that  un- 
derstanding, and  then  they  would  go  to  some  other  attorney  and  have 
the  contract  drawn.  Appellant  testified  that  Jarman  did  draw  a  con- 
tract and  that  after  they  left  his  office,  he,  appellant,  destroyed  his  copy 
and  that  appelle  tore  up  a  paper  which  he  said  was  his  copy. 
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Appellan'i; 
testified  that  after  that,  after  5  o'clock  in  the  evening,  they  went  to  Mr. 
Steele's  office  and  a  c<intract  was  written  for  them  by  Mr.  Steele,  which 
was  signed  by  them  and  left  with  Mr.  Steele  to  hold  for  them.  Phis 
contract  provided  for  the  payment  by  appellant  of  $300  in  cash  and  cer- 
tain notes  made  by  appellee  and  gave  to  appellee  $500  worth  of  farm 
stock.  This  contract  appellee  got  from  Steele  subsequent  to  that  time, 
lie  testified  that,  the  Steele  contract  was  the  first  one  drawn  and  that 
appellant  told  him  to  go  and  get  it  and  tear  it  up.  The  parties  to  this 
suit  are  brothers.  The  appellee  is  corroborated  in  many  of  his  state- 
ments by  a  twin  brother.  Appellant  received  a  letter  through  the  mail 
dated  January  20,  191.5,  proposing  a  settlement  in  the  line  of  the  con- 
tract prepared  by  Mr.  Steele  but  appelle  denies  that  he  either  wrote  thi; 
letter  or  authorized  it.  The  evidence  is  very  conflicting.  There  is  not 
such  a  manifest  preponderance  that  this  court  can  say  the  verdict  of  the  ^ 
jury  cannot  be  sustained,  when  the  trial  judge,  who  had  the  benefit  of 
a  view  of  the  witness,  has  approved  the  verdict  by  rendering  judgment 
thereon. 

The  real  issue  is,  which  of  the  contracts  was  adopted  and  acted  upon 
by  the  paities.     The  contract  sued  upon  was  signed  by  the  parties  and       ^ 
a  copy  handed  to  each  of  them  by  Mr.  Jarman.     It  was  for  the  jury  to 
say  whether  it  was  intended  by  appellant  to  be  delivered. 
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The  appellant  having  filed  a  verified  general  issue,  it  then  devolved 
upon  the  appellee  to  prove  the  execution  of  the  instrument  sued  on  by  a  ^ 
preponderance  of  the  evidence.  The  execution  of  an  instrument  in-  ^ 
eludes  the  signing  of  it  and  its  delivery  with  the  intention  that  it  shall 
take  effect.  The  court  gave  two  instructions  at  the  request  of  appellee, 
which  contain  the  statement  that  if  they  believed  from  a  preponderance 
of  the  evidence  "that  the  plaintiff  and  defendant  entered_  into  the  con- 
tract sued  upon  and  set  out  in  the  declaration"  and  the  defendant 
agreed  to  pay  plaintiff  $1700  for  his  interest  in  said  real  estate  and  paid 
only  $300  and  agreed  to  pay  the  balance,  $1400  in  a  short  time  and  has 
failed  to  do  so  and  that  said  contract  has  not  been  superseded  or  released 
then  plaintiff  is  entitled  to  recover  $1400.00. 

Appellant  contends  that  these  instructions  are  misleading,  that  "enter- 
ed into"  does  not  mean  signing  and  delivering  with  the  intention  that  it 
shall  be  enforcible.     The  court  in  several   instructions  given  at  the  re- 


quest  of  appellant  told  the  jury  that  it  was  encumbent  on  the  plaintiff  to 
prove  the  delivery  of  the  contract  relied  on  by  him  by  a  preponderance 
of  the  evidence  and  that  the  fact  "that  each  left  the  office  with  a  copy 
does  not  of  itself  make  it  a  contarct  or  constitute  delivery.  Before  a  de- 
livery could  exist  the  parties  must  intend  that  it  was  to  be  a  present 
binding  contract."     This  in- 

(Page  4) 
struction  was  given  in  four  different  forms.  The  instructions  as  asked 
by  appellee  if  standing  alone  and  unaided  by  other  instructions  might 
possibly  by  a  liberal  and  fi-ee  construction  of  the  meaning  of  the  words 
"entered  into"  be  argued  to  mean  "signed  and  passed  to"  but  the  latter 
part  of  appellee's  instructions  show  that  the  words  "entered  into"  re-  y 
quired  that  there  was  an  intention  to  do  certain  things.  The  repetition 
of  the  definition  of  "delivery"  in  the  several  instructions  given  at  ap- 
pellant's request,  that  it  must  be  intended  by  the  parties  to  be  a  pres- 
ent binding  contract,  remove  any  shadow  of  a  claim  that  the  jury  could 
be  mislead  by  the  instructions. 

It  is  also  contended  on  behalf  of  appellant  that  counsel  made  im- 
proper and  prejudicial  remarks  in  the  final  argument  to  the  jury.  Cou- 
nsel for  appelle  stated  to  the  jury  that  "today  Vail  Crosier  is  practically 
v.'ithout  a  dollar,"  "it  is  all  the  boy  has  on  earth."  We  are  unable  to  see 
how  it  was  material  what  the  financial  condition  of  appellee  was,  or  hovv' 
his  financial  condition  threw  any  light  on  the  one  question  in  issue — the 
delivery  of  the  contract  sued  on. — yet  counsel  for  appellant  laid  the 
foundation  for  the  argument  by  calling  appellee  a  boot  legger  and  in  his 
cross  examination  of  appellee,  counsel  for  appellant  showed  that  ap- 
pellee was  not  paying  his  debts  and  asked  him  if  he  intended  to  pay  a 
certain  note  and  if  he  ever  paid  any  debts,  to  which  appellee  answered 
"I  ain't  got  no  money." 

(Page  5) 
Counsel    may   not    complain   of    statements    ^ 
provoked  by  their  own  acts  and  which  are  based  on  evidence  introduced 
by  themselves.     The  court  also  sustained  objections  to  the  remarks  and 
excluded  them  from  the  consideration  of  the  jury. 

Finding  no  reversible  error  in  the  case  the  judgment  is  affirmed. 

Affirmed. 

(Page  6) 
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Opinion  by  Thompson,  P.  .J. 

On  January  30,  1915,  at  the  November  term  of  the  circuit  court  of 
Christian  county,  a  judgment  by  confession  for  $829.65  purporting  to 
be  entered  on  copies  of  two  promissory  notes,  with  a  power  of  attorney 
attached  authorizing  any  attorney  to  appear  for  the  maker  of  said  notes, 
and  confess  judgment  thereon,  was  entered  in  favor  of  The  Russel  vfe 
Company  against  Charles  Dunbar.  On  February  5,  the  defendant  en- 
tered a  motion  to  vacate  said  judgment  and  for  leave  to  plead,  and  tiled 
therewith  an  affidavit  setting  up  what  are  claimed  to  be  facts  as  to  the 
execution  of  the  original  notes,  which,  if  true,  show  there  was  a  total 
failure  of  consideration. 

The  court  thereafter  entered  an  order  staying  execution  and  grant- 
ing leave  to  the  defendant  to  plead.  The  defendant  tiled  the  general 
issue  and  two  pleas  of  failure  of  consideration.  The  plaintiff  filed  re- 
plications to  the  special  pleas  averring  that  the  notes  were  made  pur- 
suant to  a  contract  in  writing  for  the  delivery  of  certain  machinery. 
To  these  replications  the  defendant  rejoined  that  the  notes  were  not 
made  as  averred  by  plaintiff  but  on  a  different  contract  which  had  not 
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been   preformed.     Issues  were   joined.     A    jury    returned    a   verdict   for 
the   defendant  on  which   judgment   was  entered   that   the  judgment  of 
Januar}',  30,  1915,  be  set  aside  and  vacated.     The  plaintiff  appeals. 

It  is  contended  that  the  court  erred  in  not  permitting  the  plain- 
tiff to  file  counter  affidavits  on  the  motion  to  open  the  judgment  and 
for  leave  to  plead.  There  is  no  motion  for  leave  to  file  such  affida- 
vits, or  ruling  by  the  court  thereon,  in  the  bill  of  exceptions  and  that 
question  is  not  saved  for  review.  If  the  court  had  denied  a  motion  for 
leave  to  file  counter  affidavits  there  was  no  error  in  the  ruling.  The 
affidavit  set  forth  facts  showing  a  failure  of  consideration.  All  that 
appellee  was  required  t(j  show  by  his  affidavit  was  a  prima  facie  defence 
on  the  merits,  and  having  shown  that,  he  was  entitled  to  a  jury  trial  on 
the  merits  of  the  case.  To  hold  otherwise  would  be  to  deny  the  right 
to  a  jury  trial.  Gilchrist  Transportation  Co.  vs.  Northern  Grain  Co.  204 
111.  510;  Hood  vs.  Gehrs,  170  111.  App.  230;  Finkelstein  vs.  Schilling,  133 
111.  App.  543. 

The   evidence   shows  that  the   appellee,   a  farmer  living  near  Taylor- 
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ville,  can  neither  read  or  write  except  that  he  can  sign  his  name.  Ap- 
jiellant  had  sold  appellee  a  second  hand  saw  mill.  An  agent  of  appel- 
lant, subsequent  to  the  sale  of  the  saw  mill  to  appellee,  began  negotia- 
tions with  appellee  to  sell  him  a  second  hand  engine,  seperator  and 
shredded  with  some  othei-  second  hand  appliances  that  it  had  at  Illi- 
opolis.  The  agent  took  appellee  to  look  at  the  engine  and  other  ap- 
pliances and 
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got  appellee  to  sign  a  written  contract  for  the  purchase 
of  the  outfit  subject  to  the  approval  of  appellant.  The  contract  pro- 
vides that  appellant  is  "to  procure  and  ship  for  me  to  Russell  and  Comp- 
any at  Taylorville,  one  second  hand,"  etc.  which  appellee  agrees  to  re- 
ceive subject  to  conditions  named  below,  to  pay  the  freight  and  charges 
from  the  factory  and  to  pay  $1,000  in  notes  secured  by  mortgage  on  the 
property  and  the  title  to  the  goods  is  not  to  pass  until  settlement  is 
made  and  accepted  by  the  corporation.  It  is  also  agreed  that  said  prc^- 
perty  is  second  hand,  the  purchaser  having  the  privilege  of  examining 
the  same  before  signing  this  order;  the  property  is  to  be  delivered  in 
tlie  condition  in  which  it  is  found  at  the  time  of  signing  this  order  and 
with  no  further  warranty  whatever;  the  purchaser  shall  receive  the 
above  machinery  provided  it  is  found  to  be  as  described  herein  and  set- 
tle for  the  same,  and  such  receipt  shall  be  full  evidence  of  satisfaction 
to  said  purchaser  and  no  further  claims  of  any  kind  shall  be  made 
against  said  corporation.  Immediately  preceeding  the  signature  is  the 
statement,  that  the  purchaser  acknowledges  that  he  has  received  and 
read  an  exact  copy  of  the  contract.  There  were  three  copies  of  the  con- 
tract made.  After  it  was  signed  by  appellee,  the  agent  of  appellant 
wrote  some  words  in  the  copy  of  the  contract  that  was  given  to  appel- 
lant but  not  in  the  others.  It  is  evident  appellee  did  not  receive  an  exact 
copy  of  the  contract.  The  evidence  also  shows  that  after  it  was  signed, 
the  agent  made  various  statements  as  to  the  age  of  the  machinery,  and 
what  it 
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would  do:  that  it  was  a  twenty  horse  power  engine  four  years  old, 
and  that  there  was  no  reason  why  the  engine  would  not  do  the  work  for 
the  saw  mill,  seperator  and  shredded  and  "we  will  make  it  work."  The 
engine  was  one  that  had  the  name  of  appellant  on  it  as  its  manufacturer. 
Appellant  afterwards  shipped  part  of  the  outfit  contracted  to  be  sold 
to  appellee  to  itself  at  Taylorville.  A  bill  of  lading,  with  the  notes 
sued  upon  attached  to  it,  and  a  chattel  mortgage  securing  the  notes  were 
sent  to  a  bank  at  Taylorville.  A  local  agent  of  appellant  notified  ap- 
pellee of  the  arrival  of  the  property  and  told  appellee  of  its  condition. 
its  horse  power  and  what  it  would  do,  and  that  on  the  execution  of  the 
notes  and  TTiortgage  and  payment  of  the  freight,  that  he  could  get  the 
property.     The   appellee   desired  to  have    the   property   examined   by  a 


machinist,  but  tiie  agent  of  appellant  dissuaded  him  and  told  him  it 
was  all  risht  and  if  it  was  not,  appellant  would  make  it  right.  Appellee 
paid  the  freight,  executed  the  notes  and  mortgage  and  the  bill  of  lading- 
was  delivered  to  him.  The  local  agent  of  appellant  unloaded  the  machi- 
nery for  appellee  and  with  considerable  difFicidty.  as  it  was  so  rusted 
out  that  it  had  barely  sufficient  power  to  move  itself,  ran  it  to  the  farm 
of  a  neighbor  of  appellee,  where  the  engine  was  used  in  filling  a  silo;  it 
was  then  taken  to  another  farm  and  used  in  shredding  corn  but  did  not 
do  as  much  work  in  three  weeks  as  should  have  been  done  in  a  day.  The 
evidence  shows  that  the  engine  was 
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fifteen  or  sixteen  years  old;  that  ap- 
pellee bought  it  to  operate  the  saw  mill  he  had  purchased  from  appel- 
lant, and  that  he  only  sawed  part  of  three  logs  and  found  it  was  worth- 
less except  for  old  junk  and  insists  that  he  did  not  receive  it.  The  ap- 
pellant never  shipped  all  the  appliances  that  the  contract  called  for.  A 
year  afterwards  appellant  foreclosed  its  chattel  mortgage  on  all  the 
property  and  gave  appellee  credit  for  $.3.58.21  on  the  notes. 

From  the  evidence  it  would  appear  that  the  agent  of  appellant  made 
changes  in  the  contract  after  it  was  signed  and  that  appellee  did  not 
know  what  the  changes  were.  Before  the  delivery  of  any  of  the  prop- 
erty, after  the  contract  was  signed,  the  appellant  warranted  the  engine 
to  be  suitable  for  certain  work  and  to  be  of  twenty  horse  power,  when 
it  appears  it  was  so  old  and  worn  out  that  it  scarcely  had  power  to  move 
itself. 

The  written  contract  could  not  be  varied  by  evidence  of  conversations 
and  statements  about  the  outfit  made  by  the  agents  of  appellant  before 
the  execution  of  the  contract,  but  evidence  of  warranties  made  after  the 
contract  was  signed  and  before  the  approval  of  the  contract  by  appellant 
and  the  delivery  of  the  property  of  appellee  and  the  execution  of  the 
notes  was  competent  to  show  a  change  in  the  contract  after  the  affixing 
of  the  signature. 

There  is  evidence  to  sustain     the     verdict     of     the     jury.     We     see 
(Page  .5) 
no  reason  to  disagree  with  the  judgment  of  the  trial  court  which  approv- 
ed of  the  verdict. 

While  it  is  assigned  for  error  that  the  court  erred  in  giving  and  refusing 
instructions,  it  is  not  pointed  out  in  what  the  errors  complained  of  con- 
sisted. A  review  of  the  instructions  however  shows  that  the  jury  were 
fully  and  fairly  instructed  and  there  is  no  error  of  law  in  the  case;  the 
judgment  is  therefore  affirmed. 

Affirmed. 

(Page  6) 
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Plaintiff  began  this  suit  against  the  defendant  to  recover  $297.76 
averred  to  be  due  plaintiff  for  the  preparation  of  plans  and  speciiica- 
lions  for  the  construction  of  an  elevator  and  office  building.  The  de- 
claration consists  of  the  common  counts  and  a  special  count  on  a  con- 
tract in  writing  by  which  the  defendant  agreed  to  pay  plaintiff,  for  itc 
plans  and  specifications,  two  per  cent  of  the  contract  price  for  the  con- 
struction of  the  building.  The  defendant  filed  the  general  issue  with  an 
affidavit  stating  that  it  had  three  defences, —  (1)  that  the  plaintiff 
waived  all  claim  for  compensation,  (2)  that  the  plans  were  not  prepared 
by  a  licensed  architect  and  did  not  have  a  seal  attached  as  required  by 
the  statute,  and  (3)  that  the  plans,  etc.  were  uncertain  and  vague.  A 
jury  returned  a  verdict  in  favor  of  the  defendant  on  which  judgment  was 
rendered.     The  plaintiff  appeals. 

The  evidence  shows  that  appellant,  a  corporation,  did  prepare  or  fur- 
nish plans  and  specifications  for  the  construction  of  a  building  for  ap- 
pellee. The  original  plans  were  amended  and  changed.  Bids  for  the 
construction  of  the  building,  according  to  the  plans  furnished  by  appel- 
land,  were  received  from  appellant  and  others.  They  were  all  rejected 
and  the  plans  and  specifications  were  then  rejected  by  appellee  and  re- 
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turned  to  appellant.  The  evidence  tends  to  show  that  some  contractors 
refused  to  bid  on  the  work  giving  as  a  reason  therefor  that  the  plans 
and  specifications  were  uncertain  and  defective.  After  the  return  of 
the  plans  to  appellant,  the  evidence  tends  to  show  that  appellant  waived 
all  claim  for  compensation  for  its  plans,  if  appellee  would  permit  it  to 
bid  on  whatever  plans  of  other  parties  appellee  should  adopt  for  the 
construction  of  the  building.  Other  plans  were  adopted.  On  June  30,  a 
copy  of  the  new  plans  and  specifications  were  sent  to  appellant,  and  it 
was  notified  by  appellee  that  bids  for  the  construction  of  the  building  on 
the  plans  adopted,  would  be  received  and  opened  on  July  11.  The  time 
for  the  reception  and  opening  of  the  bids  was  later  changed  to  July  25. 
Appellant  submitted  a  bid  to  erect  the  elevator  for  $17,550.  Another 
contractor  submitted  a  bid  to  do  the  work  for  $16,000  and  being  the  low- 
est bidder,  was  awarded  the  contract. 

It  is  contended  that  the  court  erred  in  giving  instructions  requested 
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hj'  appellee.  The  court  gave  fourteen  instructions  at  the  reciuest  of 
appellant  and  seven  instructions  at  the  request  of  appellee,  none  of 
which  informed  the  jury  that  the  burden  of  proving  waiver  or  release  of 
compensation,  for  preparing  the  plans  prepared  by  appellant,  was  upon 
appellee.  The  third  instruction  given  at  the  request  of  appellee  in- 
formed the  jury  "that  as  a  matter  of  law  the  burden  of  proof  is  upon  the 
plaintiff  to  prove  its  case  by  a  preponderance  of  the  evidence.     If  you 
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find  that  the  evidence  bearing  on  this  case  is  evenly  balanced  or  that 
it  preponderates  in  favor  of  the  defendant  then  the  plaintiff  cannot 
recover  and  you  should  find  the  issues  for  the  defendant."  The  fourth 
instruction  given  at  the  request  of  the  appellee  is: —  "The  jury  are 
instructed  that  after  considering  all  of  the  evidence  in  the  case,  if  you 
find  that  the  evidence  upon  any  question  is  equally  balanced,  you  should 
answer  such  question  against  the  party  who  has  the  burden  of  such 
issues,  for  in  such  case  there  would  be  no  preponderance  in  favor  of 
such  proposition." 

The  burden  of  proving  the  release  was  on  the  appellee.  If  the  evi- 
dence on  that  question  was  equally  balanced  and  the  appellant  had 
proved  its  case  as  averred  in  any  count,  then  the  verdict  should  be  in 
favor  of  appellant.  There  was  but  one  witness  on  each  side  testifying 
concerning  the  release,  and  they  agreed  on  much  of  what  was  said  at 
that  time.  The  question  is  close  and  the  evidence  in  direct  conflict  on 
the  question  of  the  release  and  satisfaction.  The  giving  of  this  in- 
struction under  the  circumstances,  after  telling  the  jury  that  if  they 
found  "that  the  evidence  bearing  on  this  case  is  evenly  balanced  *  * 
then  the  plaintiff  cannot  recover,  was  reversible  error,  for  the  reason 
that  the  phrase  "evidence  bearing  on  this  case  is  evenly  balanced"  in- 
cludes and  applies  to  the  plaintiff's  case  and  any  affirmative  defence 
presented,  although  the  burden  of  a  defence,  which  admitted  and  avoided 
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the  cause  of  action,  was  on  the  appellee. 

There  is  also  a  question  of  fact  in  the  case,  as  to  whether  the  plans 
furnished  by  appellant  were  prepared  by  a  licensed  architect  and  whether 
a  seal,  etc.  was  on  them  as  required  by  the  statute.  Since  the  case  must 
be  remanded  for  another  trial,  it  is  not  necessary  to  discuss  these  ques- 
tions at  this  time.     The  judgment  is  reversed  and  the  cause  remanded. 
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Reversed  and  Remanded. 
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GENERAL  No.  6561. 


GARDNER  W.  BRADSHAW, 

\ 

\ 
vs.        '\ 

SNY  ISLAND  LEVEE  DRAINAGE 
DISTRICT, 


Opinion  by  Thompson,  P.  J. 


This  is  an  action  in  case  begun  by  appellee  against  appellant.  The 
declaration  consists  of  one  count  and  avers  that  appellant  is  a  drainage 
district  organized  under  the  Levee  Act;  that  the  main  canal  is  known  as 
the  Sny  E'Carte  and  serves  as  an  outlet  for  the  sufrace  waters  of  the 
district;  that  appellee  was  farming  certain  lands  within  the  district,  and 
that  on  September  1st,  1914,  appellant  wrongfully  and  willfully  built  a 
certain  dam  across  said  main  canal  and  maintained  the  same  for  a  long 
time  causing  water  to  back  up  and  overflow  the  land  possessed  by  ap- 
pellee and  thereby  destroyed  certain  crops. 

Appellant  filed  two  special  pleas  and  the  general  issue.  The  special 
pleas  are  the  same  in  substance.  They  aver  the  organization  of  ap- 
pellant in  1880;  the  construction  of  the  inain  canal;  that  in  December. 
1913,  the  commissioners  of  appellant  tiled  a  petition  for  a  special  assess- 
ment against  the  lands  of  the  district  for  straightening  and  deepening 
said  Sny  E'Carte  and  as  a  part  of  said  petition  filed  plats,  plans  and  speci- 
fications showing  the  work  to  be  done;  that  said  petition  provided  for 
straightening  said  Sny  E'Carte  through  certain  lands,  thereby  shorten- 
ing it  a  mile  and  a  quarter,  and  had  attached  a  map  showing  the  pro- 
posed 
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change;  that  notice  of  the  hearing  on  said  petition  was  given  as 
provided  by  law  and  a  hearing  had;  that  the  prayer  of  the  petition  was 
granted  and  the  work  ordered  to  be  done,  and  the  commissioners  were 
directed  to  prepare  an  assessment  roll  of  benefits  and  damages;  that 
$372  was  assessed  as  benefits  against  the  land  possessed  by  appellee,  as 
tenant  of  Norman  Nichols;  that  the  assessment  roll  was  filed  and  a 
hearing  had  thereon  and  Nichols  testified  thereat;  that  said  dam  was 
placed  across  said  canal  to  prevent  the  water  from  flowing  around  in  the 
old  canal  and  to  force  the  water  through  the  new  channel;  that  the 
dredge  boat  was  located  at  a  certain  place  below  appellee's  land  and  in 
order  to  float  the  dredge  boat  it  was  necessary,  from  the  engineer's 
standpoint,  to  build  said  dam  to  prevent  the  water  from  flov/ing  around 
in  the  old  channel;  that  appellee  at  the  time  he  rented  said  land  knew  the 
proceeding  was  pending  and  took  his  chances  and  planted  said  land, 
which  had  never  been  planted  before  in  corn.     The  court  sustained  de- 
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nurrers  to  the  special  pleas.     A  hearing  was  had  before  the  court  with- 
out a  jury  and  a  judgment  rendered  in  favor  of  appellee  for  $187.30. 

The  only  question  presented  on  this  appeal,  that  it  is  necessary  to  re- 
view, is  the  ruling  of  the  court  on  the  demurrer  to  the  special  pleas. 

The  appellant  does  not  disclaim  responsibility  for  building  the  dam. 
It  attempted  by  the  pleas  to  justify  the  act.  The  pleas  do  not  aver,  that 
the  dam  erected  across  the  old  canal  was  shown  by  the  plans  and  speci- 
fications, or  mentioned  in  the  petition  that     was     filed     by     the     com- 
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missioners  for  straightening  and  deepening  the  main  canal.  The  statute 
provides  that  the  petition  shall  set  forth  plats  and  profiles  of  the  work 
that  is  proposed  to  be  done.  Neither  appellee  nor  his  landlord  had  any 
means  of  knowing  that  appellant  would  build  a  dam  across  the  old  main 
canal  to  force  the  water  into  the  new  canal  and  hold  it  there  for  the 
purpose  of  floating  the  dredge  boat  used  in  digging  the  new  ditch.  The 
purpose  of  the  improvement  was  to  hurry  the  water  off  the  land,  not  to 
retard  it.  The  dam  was  not  a  part  of  the  improvement  to  be  made  under 
the  petition,  it  was  a  structure  that  rendered  useless  an  improvement 
for  the  construction  of  which  the  land  occupied  by  appellee  had  been 
assessed.  It  may  have  been  in  the  mind  of  the  engineer  who  prepared 
the  plans,  that  the  construction  of  the  dam  would  lessen  the  expense  of 
excavating  the  new  ditch,  but  he  did  not  make  it  a  part  of  the  plans 
filed.  On  the  hearing  on  the  petition  no  issue  could  have  been  raised 
concerning  damages  that  would  result  to  the  land  from  the  erection  of  a 
dam,  because  it  did  not  appear  from  the  plans  that  any  dam  was  to  be 
built.  The  owner  of  the  land  and  appellee,  his  tenant,  who  had  con- 
structive notice  of  the  straightening  and  deepening  of  the  old  canal, 
did  not  have  any  notice  or  information  that  a  dam  would  be  built  to  aid 
the  contractor  in  his  work.  They  did  not  have  their  day  in  court  to 
present  any  claim  for  damages,  that  might  be  caused  by  an  unknown  ex- 
pedient of  the  appellant  to  lessen  the  cost  of  the  improvement. 

While  an  action  might  be  maintained  against  the  contractor,  or  the 
(Page  3) 
commissioners  personally,  if  they  authorized  the  contractor  to  construct 
the  dam,  an  action  also  lies  against  the  drainage  district  for  causing  the 
overflow.  Bradbury  vs.  Vandalia  Drainage  District,  236  111.  36;  Sanitary 
District  vs.  C.  &  A.  R.  R.  Co.,  267  111.  252;  People  ex  rel  vs.  C.  &  E.  I.  H. 
Co.,  262  111.  494. 

It  is  also  contended  that  the  judgment  is  against  the  weight  of  the  evi- 
dence. There  is  evidence  in  the  record  clearly  sustaining  the  judgment. 
We  cannot  say  on  a  review  of  the  record  that  it  is  against  the  clear  pre- 
ponderance of  the  evidence. 

Finding  no  error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 
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GENERAL  No.  6569. 


CECIL  HORRIGTHS, 


^. 


PETER  TROESCH  et  al. 


\ 


AGENDA  No.  58. 


from  Sangamon. 


Opinion  by  Thompson,  P.  J. 

Cecil  Horrights  brought  this  suit  in  case  against  Peter  Troesch,  George 
Reisch,  Joseph  Reisch  and  Annie  Reisch  to  recover  damages  under  Sec- 
tion 9  of  the  Dram  Shop  Act,  for  injury  to  her  means  of  support. 

The  declaration  avers  that  Peter  Troesch  on  April  30,  1915,  and  for  a 
long  time  prior  thereto,  conducted  a  dramshop  on  certain  premises  in  the 
city  of  Springfield,  and  that  on  April  30,  1915,  George  Reisch,  Joseph 
Reisch  and  Annie  Rei.sch  were  the  owners  of  said  premises  and  had  know- 
ledge that  said  Troesch  sold  intoxicating  liquor  on  said  premises;  that  on 
April  30,  1915,  Peter  Troesch  in  his  said  dramshop  sold  and  gave  intoxicat- 
ing liquor  to  George  Young  and  Frank  J.  Horrights  causing  said  Young 
and  Horrights  to  become  intoxicated,  and  that  in  consequence  of  such  in- 
toxication of  said  Horrights  and  Young,  the  said  Young  on  April  30. 
while  thus  intoxicated,  shot  and  killed  Frank  J.  Horrights;  that  plaintiff 
is  the  wife  of  said  Frank  J.  Horrigths  and  by  reason  of  the  death  of  her 
husband  as  aforesaid  she  has  been  injured  in  her  means  of  support.  The 
defendants  filed  a  plea  of  not  guilty.  On  a  trial,  a  jury  returned  a  verdict 
in  favor  of  plaintiff  against  all  the  defendants  for  $1800,  on  which  judg- 
ment was  rendered.     The  defendants  appeal. 
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Appellants  contend: —  "There  was  no  evidence  to  show  that  appell- 
ants George  Reisch,  Joseph  Reisch,  and  Annie  Reisch  were  the  owners  of 
the  premises  in  which  the  appellant,  Peter  Troesch,  kept  his  dramshop  or 
that  they  had  leased  said  premises  to  Peter  Troesch,  or  had  knowledge 
that  intoxicating  liquors  were  being  sold  thereon  by  Peter  Troesch.  All 
that  appears  in  the  record  is  a  stipulation  dictated  by  counsel  for  appellee 
found  on  page  5  of  abstract  as  follows:  'Mr.  Cummins:  to  save  time  it 
might  be  admitted  that  George  Reisch  and  Annie  Reisch  are  the  owner.s 
of  these  premises,  and  he  was  running  a  dramshop  under  a  license  of  the 
City  of  Springfield.'  " 

In  addition  to  the  facts  admitted  by  the  stipulation  in  the  record,  there 
is  evidence  that  Peter  Troesch  had  been  running  a  saloon  in  the  premises 
described  for  eight  years.  Appellee  testified  that  Troesch  had  been  run- 
ning a  dramshop  there  for  eight  years.  John  Shay  testified  that  he  had 
been  bar  tender  in  Troesch's  place  of  business  for  a  year  and  a  half,  and 
that  Horrigths  was  in  the  saloon  from  one  o'clock  to  four  o'clock  in  the 
afternoon  of  April  30,  but  he  did  not  get  any  liquor  there  during  that 
time.     Appellant,  Troesch,   testified   that   he  had   run   the  place   a  long 
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time  and  had  been  notified  not  to  sell  whiskey  to  Horrigths. 

That  the  owners  of  the  premises  knew  that  an  occupant  was  engaged 
iii  the  sale  of  intoxicating  liquor  may  be  shown  by  facts  and  circumstances. 
The  fact  that  Ti-oesch  had  conducted     a     dramshop     on     the     premises 
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for  several  years  is  a  circumstance,  from  which  a  jury  reasonably  might 
infer  that  the  owners  had  knowledge  that  liquors  were  sold  on  their  pre- 
mises.    Eggers  vs.  Hardwick,  155  111.  App.  250. 

It  is  also  argued  that  the  court  erred  in  giving  two  instructions  at  the 
request  of  appellee.'T^lle  statement  in  the  instructions  complained  of  4*t- Atr*^"^*'^ 
that  if  the  jury  from  the  evidence  believe'that  Peter  Troesch,  either  by 
himself  or  his  bar  tender,  "sold  or  gave  intoxicating  liquors  in  said  dram- 
shop to  one  George  Young  and  one  Frank  Horrigths,  and  that  said  George 
Young  and  Frank  Horrigths  drank  the  same  and  thereby  became  and  were 
intoxicated  in  whole  or  in  part,  and  that  by  reason  thereof  and  in  con- 
sequence of  such  intoxication,"  etc^The  contention  of  appellants  is  that 
the  words  "in  whole  or  in  part"  as  used  in  said  instructions  refer  to  the 
degree  of  intoxication  and  not  to  the  furnishing  of  liquors.  The  statute 
provides: —  "Every  *  *  *  wife  *  *  ■■'  who  shall  be  injured  in  person  or 
property,  oi-  means  of  support  by  any  intoxicated  person,  or  in  con- 
sequence of  the  intoxication  '■•  *  *  of  any  person,  shall  have  a  right  of 
action  *  *  *  against  any  person  or  persons  who  shall  by  selling  or  giving 
intoxicating  liquors  have  caused  the  intoxication  in  whole  or  in  part  of 
such  persons  *  *."  The  wording  of  the  instruction  is  awkward  and  the 
words,  in  whole  or  in  part,  as  used  have  no  reasonable  meaning.  The  ■ 
instructions  t^ttthe  jury  that  if  from  the  evidence  they  believe  that 
Troesch  sold  liquor  to  Young  and  Horrigths  and  ^ 
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they  drank  it,  and  there- 
by became  intoxicated,  and  in  consequence  of  such  intoxication  certain 
things  happened  then  certain  results  followed.^They  correctly  announce 
tlie  propositions  of  law  involved.  If  the  intdxication  was  such,  that  in 
consequence  of  it  plaintiff  suffered  damages  to  her  means  of  support,  the 
degree  of  intoxication,  whether  great  or  small,  was  sufficient  to  justify  a 
recovery  under  the  statute  against  parties  made  liable  for  damages  by 
the  statute.  The  use  of  the  phrase  complained  of  was  harmless  error, 
and  could  not  prejudice  or  harm  appellants  or  any  of  them. 

It  is  also  contended  that  the  evidence  does  not  prove  that  the  intoxica- 
tion of  Horrigths  and  Young  was  the  proximate  cause  of  the  shooting  of 
Horrigths. /^'he  evidence  showsr^liat  Young  and  Horrigths  were  coai 
miners.  They  received  their  pay  the  morning  of  April  30,  and  spent  the 
afternoon  of  that  day  in  and  about  Troesch's  saloon,  drinking,  and  both 
got  very  drunk.  They  lived  in  the  same  house  and  went  home  drunk. 
While  in  that  condition  Horrigths  quarelled  with  his  wife,  Mrs.  Young  in- 
terferred  and  Young  and  Horrigths  also  got  into  a  quarrel,  after  which 
Young,  while  still  intoxicated,  shot  and  killed  HorrigthsT]  It  was  a  ques- 
tion of  fact  for  the  jury  to  decide,  from  a  review  of  all  the  evidence. 
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whether  the  intoxication  of  the  parties  or  either  of  them,  as  averred, 
was  the  proximate  cause  of  the  shooting,  which  caused  the  death  of  ap- 
pellee's husband.     Stecher  vs.  People  for  use,  etc.,  217  111. 
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348.  The  juiy 
were  fully  instructed  on  the  question  of  proximate  cause  in  the  numerous 
instructions  given  at  the  request  of  appellants  and  the  evidence  sustains 
the  verdict  and  judgment. 

There  is  no  reversible  error  in  the  case,  and  the  judgment  is  therefore 
affirmed. 
Affirmed. 
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ALBERT  T,    KRIlil, 

J^efendanb  iil  mirror, 


vs. 


UHION    CASUALTY   iWAiiHAKCiJ 
COm^A^Y,    R  corporai^lon,    / 

Plain vlsTf  >ii  ,.rror 


'  .-l?  ■■  ,-vV 


KRROH   TO 

MinjIClPAL   COURT 
j  OP   CHICAGO. 


BR.  PRESIDING  JUliTiCi!.  BAilimii  D.ilTjiiri.-D  TKi'J  05INI0N   OF  THE  COURT, 


This   sviit  was  based  upon  defendant's   alleged 
liability  under   its  policy   of   insurance  against  damage   to 
plaintiff 'b automobile  resulting  from  collision  with  another 
object. 

The  amended   statement   of   claim  alleged  that   the 
full  value   of   the  automobile  was   $1700,    and  was  lost   except 
■^150,    the  raluQ   of   salvage.     Notwithstanding  plaintiff    intro- 
duced  evidence   that   accorded  with   these  figures,   he  did  not 
atteinpt   to  prove   thet   the  automobile  was   incapable  of   repair, 
but  prccer.-^ed  on   the   contrary  theory  that   it  was   capable  of 
reps.ir,    end    called  several  witnesses   to   the   coat  of  repairs, 
the  hi^est  figure  given  being  $1500.      There  was  no   evidence 
of  additional  damage  resultin^;^  from  loss   of  use   or   otherwise. 

Defendant  disregarding   the   change  of  theory  by 
plaintiff   alno   introdixced   evidence  of   the  cost   of  repair  which 
Ita  ^fltneosea  placed   as   low  as   $750.      The  jury's  verdict  was 
for    :U550. 

Complaint   la  made  of   the   instructions  given  as   to 
the  n".S3"3ur«?   of   'damages,    and  as   to   the  refusal   to  give 
instructions    thereon   offered  by  defendant.      It  will   only  be 
necessary  to   consider   the  former.  /€> /-  Y^^ 
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Vhay  yTatmalisa  three  theories  for   apijlioation    to 
tlie   evidence:      (1)      tiia,t   iu    ccsju   tlio  autOiuobiia  m.^   capable 
ol    repair     plaintiff   could  ieoovsi*  only   tho  re^ficnatle   ocsts 
thereof;    (2)    if   it   coula  not,  be   repaired   the  meabure  of 
damogea  would   be    tiie  reasonable  Vu.iue   of    uie  iUichine  Ijr.rore 
the   coliieion  lees    the  readona^le   value   ux    Van  balv&ge  ofter 
it  Wfa-B   injured;    and   (3)    if  nou   ctipable   of   complete   rtjp&ir   the 
jury  might  uaa    oo    the  rii-abtmalaie  cost   uf   repuir   an  ar'H-unt 
suflicient    to  make   up   thy   (iffferenoe  botwcjeii    the   value  of   the 
BJBCriine  before    the    coixiaion   aiiu   alter   repair. 

Hegardleus   of   any   question   ae    uo   the    uOi  rectitess 
of    these    cheorxes,    x%   in    imposuibie   to   recuncile   tlie  verdicc 
for   .;io5G  with   the   eviduuce   for    dieir   applicj  lion,    and  hence 
iapussible   to    tei.1   on    .-/hao    Uieury   the    veruict   K^an   x'eudcred. 

The  jury  ccjuld  noc   conoctiy  ai/piy   Uie  .■.irafc  U...eory, 
beuauue   the  Terdici   eA;;ecaa    the  highest   euoiiaate   of    tin--   cost 
of   repairs;    nor    uhe   »    cond,    becauae  buth  pa-'tit-ttt    conceded   by 
the    evidence    they   offered   that    the   automubile  v/ad    capable   of 
repair;    nor    the   tnird,    becauao    thero  van  no   cjnt'jiition   that 
it  was  not   capable   of    Gomplet;^  repair  and  no   evidonoe  of   the 
difference   of    the  value  of   tho  machine   before   coj.j.iaion   >md 
after  repair.      Tne  verdict  not  being  aupported  by  the   ^^vidence 
upon  any   theory  of    the   ina^ructions   it   can  not   etand.      7ais 
Tiew  of   the  record  precludes   the  necessity  of  diacusr.ing  any 
other  questicms. 
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HObCOE   WILSON,  )       / 

Defendant   in    vjrror, 


mnoii  TO 

\  ! 
vs.  V  )  I  MUNICIPAL  Coy^iT 


i  m 

i 
/ 


SAMUSL  JliMAGH, 

Plaintiff  in   terror. 


OF  CHICAGO. 


MR.   PR>«;i>IDI»«   JUSTICE  BASOrsa  DiiLIVi'II^SID  THE  OPIli  ICN    OP  THE    COURT, 

The  judgment  under  review  was  for   the  face 
amount  of  a  promiasory  note   executed  by  plaintiff   in 
error    (defendant  below)    and  payable   to   the   order   of 
"Lyon-Taylor  Company",    cjnd  endorsed   "Lyon,    Taylor  k 
Company  by  M.  H.   Taylor. •• 

The  errors   assigned  and  argued  relate   to  the 
admission   of   the  note   in   evidence  without   additional 
proof   of   the  endorsement,    and  to  the  court's   refusal   to 
receive   certain  evidence  in   support  of    the  affidavit  of 
merits   denying   the   endorsement   and   that  plaintiff     'ilson 
was  an   innocent  bona  fide  owner  and  holder    of   the  note 
before  its  maturity  for   a  valuable   consideration. 

The   affidavit   Of  rr;erits   was   sworn    to  by 
defendant's   alleged  agent.      It  was  held   in    Varm^an  v. 
First  National  BanK,    185    111.    60,    that   the  affidavit 
required  by   section   52   of   the  Practice   Act,    denying   the 
execution   or  assignment  of  an   instrument   in   writing  sued 
on,    could  not  be  mude  by  an   ardent  but  must  be  mnde  by  the 
party   to   the  suit  making  such  denial.      It   is   argued   that 
such  construction   relates   only  to  a  denial   of    the  signature 
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of   one   ol    the   j.itiganta.     Hut   the  ^roviao   in   oaid   aection 
is,    "If    t>ie   narty  iuak:xii.'{    kucVi   denial    be  not    tlie  party 
Riieijed   to  i-.3ve    k.xecuted   or    KSaign^d   f,ur,h   inf.trumont, 
the   aenial   rry  be  rf-^rie   on    t/ e    ini'orriHtior    •:  mo  tx^li^f   of 
6ucn   purty," 

This   Ipn^uag©   is   plnin.     /'.Teni   »h«^n   cxpnution 
or   arBitrnwf  nt    denieri    is   al  Legea   to   >•  c;    thfi.    rf    r    third 
party,    stij. '.  uno-r   ti^-e   oxprefie   ■'.erm'   of    the  j»rf>vj  e^. 
e.9  helH   in    the   >V&rinan   caoo,    "the   one  paicinA    th(;   liffidavit 
Kiuat   Btiil    be   a  party    to    the   tiuit.** 

Tlie   assignment  not  ht.ving  been  put   in   insue  I'y 
tne  verific:   tion    requirert   by   tlie   statuts,    it  i»  us   pi^opnrly 
rf^ari    in    rvi'^cnce.      vnr,    wtth'-Dt.    hi;  rh    n,  verif  ic  ti  rjn    could 
e.'ithority   to   thjc*^   thp  «Pbi,<mn>ert  be   ^UR5.tion^..-l,      (l^alknr 
V,    Krfbenm,    6V    id,    '<b2) 

Ti'C    ntpterr-jnt    nf    claiTc  inakr.s    tt^vr  ncte    a   pert 
thereof,    and   liberally    cons  tr'jpd   ^e    the  piej.-fin^yB    of    the 
Municipal   C-^^jrt   of   v.'hic.-fl'o   nre,   Tcay   bs   trc^  t<°c   ss   <-,verring 
thp.t   thp  pay^p,    'by   the  rjsTe   c-7i»>loy?d   in    tirto   en(iorse?n«nt , 
r5ieBl"ned    the  note.      'ihil^"    the  name    is    Bllfhtly  variant 
from    i.hct   of    th*'  p«»yoe,    yt   it    is  not   a   omet.  tion   of 
Tarlance,    ^rr  the  nnte   rpcnived   in   evidence   conforms   to    that 
described    in    or   made  a  part   of    the   statement   of    claim.      If 
've  may   re?^ard    the    ini  ormai   pleading   as   substantially   averring 
the   endorsement   tr>  be   th^t    of    the  t>ijy«e,    then    it   could  be 
questioned    only  by   defendant's    own    atfid&vit,    wnicn   may  be 
on   infomintion    md  beliei  .     Not  havin     been   so   questioned 
It  must  be  neld   to  have  been   the  payee's   assignment, 
(Templeton  v.  Hayvrard,    6b   id.   178.) 


■"&> 
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I'or  T??i3   thoro   error   in   vej  acting   tae  documentary 
eviduicti     )tfore<l  by    ieferu'iunt.      One   dot;UHient   vyo    the 
crijjinal    utttwment   of   clyiwt,      Tha   Buit   whs  Itr-ngVit  by 
"eirbl   KutioiiHl    l.uuk, "    h.iU   labfer    I-^f  •jnd-:mt    in    i;.rror   wae 
subs  titf.tei  aa  plaintirr   Kiid   .filed  hnotiior   .stattunent  of 
claim  on   v.hicij    (.he    iaaueB    tiiod   tfere-   ta>s.t>ii .      wJiile   both 
iitateiacM  t,»   oi     uloi-.-i    .y«^i'e   awoxVi    to  "by   Ui      uniae   attornoy, 
tiiiiU   i'iluu    by   tiiQ  IujUja,    ^.tiah    sjun  nc   lou^'^r   f?   p.-irty   1;o 
tile   uiii)«,    wa:>   aot   bir  ding   0/.1     1 14" tjn d >. ri t    in    tirftr,    end   nlone 
dia  not   conBtitut<3  proof    Liin  i,   the   lstti:ir  h'- b  not    wife  ,r«al 
owntr   ana  ixoiutfr   oi     thi'i  note    Alitn    it  v/fstj   fiiod, 

Anofciier  document   ojlert^d  an<3.  rejiioted  Wi-.a  a 
letter   by    uaio.   attornoy    to  ciafend?ant,    written    ;i:-'t.ir   the 
iBaturity  oI    thts  nott   and    --e^eral  laontns   ce,  or.^   Buit 
thdrt:on,    purpciuinii   -it   tjie   ti*iie   to  have    the  aotco   in  his 
har»u.s  for   coiieotiori   for   ^.-le  pay«e    ,      .'lut   ^itj'.  •  .t  pr^'■^f 
that   Uao  pyyee   or  saia   =..tox"n«y   fox-   the  pnyee   actually 
laao  po&s<4v>Bian   of    the   note   hL   thu^     time   and    that    tlip 
lett'jr  wae   s,ent   in    th^   ex«rrci''e   of   authority   tn   cc^i.iect 
it  for   the  payee,    his   declaifitiona  taecein,   not  purporting 
to  haVtf  teen  maae   in    the   g  i-e^f-nce   of    or  with   thp   knowlodge 
of  defendant    in    error,    w*jre  not   adiniaail.)iv:   r4v'«iUJ5t    tJio 
latter   oj-   as  proof   of   the   then   ownership   of   the  note, 
( Driskell    1,  Jflint,    131   111,   App,   157.) 

if    it    *<;0   a -Ji  (^num  t '  ti   purjjOb-    to   ^row   tJiat 
«^il&on   wyB  not   u   >>ons  f  ido  holdtr   of    ch*;  notu   uai'OTfi 
Maturity,    ha   teno'i.rttd  no  proof,    and   did   not    cfiar   to  oroTe 
eny  specific  faat   tliat   tended   to   establish  his    contention 
or   to  supvort  his  'lefenoa, 

Th«  judgment  will   be   affirmed. 

AF/IRMbiD. 


Xb^-s  ssuJ    .?utt  a.A'?   'syooSiX  ,«fit   J^JiiJ    1.00;^^  «>.i^«#ii:3«<i©t-ifoa  i>iib 
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JACOB  OOHN,    doing  business 
under   the   firm  name  of 
Chicago  Bonnet  and  Hat 
?raj&e  Co., 

Appellee, 


\ 
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CARLOWITZ  ic   CO.,    »\ 
co-partnership. 

Appellants . 


^osr^ 


APPEAL  FROM 

MUNICIPAL  CrURT 
OF   CHICAGO, 


MR.   PRJJiSIDIKG   JU./riCE  BATUJKS  D.BLIV.:RED  THE   OPINION    OP   THE  COURT. 


This   appeal   is   from  a  judgment  for   the  plaintiff 
Cohn,    for   iJ8ft2.50  as  damages  resulting,    as   claimed,    from 
a  breach  of   contract  by  the  defendants.      The   case  was   tried 
by  the   court  without  a  jury.      The  principal  question   is 
whether   there  was   such  a  contract  as   centended  for  by 
plaintiff. 

Cohn   is  a  iriiolesale  dealer   in,    and  manufacturer 
of,    hats   and  bonnets   in   Chicago.     Defendants  are   importers 
of  braid,   henrp^etc,    and   are  established   in  New  York  City. 
C.  &  H.  Rowe,    were   their  Chicago  agents  for  soliciting 
orders.      Through  the  Rowes   there  nad  been  previous   dealings 
between   the  parties   to  this   i;uit« 

On  July  31,    1911,    the  plaintiff  gave  to   the  Rowes 
an   order  for   5000  pieces   of  Japanese  hemp  at  the  price  of 
37i   cents   a  piece  which  they  forwarded   to  defendants.     All 
orders  were   submitted   to   then  for  acceptance  or   reje   tion, 
said  agents  having  no  general  authority  to  conclude  any 
agreement.     On  receipt  of  the   order   in   question  from  the       yc/- 
Rowes    (designated   "No.   174")    defendants  wrote  to  plaintiff      W3 
under   date  of  Atsg.   2,    1911.        It  is  mainly  on  this  letter 
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and  the  subsequent  shipment  of  loc  piecea  of  hemp  early 
in  September  that  plaintiff  baees  his  alleged  contract. 
The  letter   of   August  2nd  reads  as  follows; 

"Oentleirien: 

',Ve  have   our  Mr.   Howe's   order  ;A74   calling 

for:      Art.   996,    5ooo  pieces  //I  Quality 37i 

Cts.    to  be  delivered  100  pieces   in  llovember  next, 
the  balance  from  December   to  larch. 

As  Mr.   Rowe  will  no  doubt  explain   vre  have 
charged  up   these  goods   when   they  arrive  otherwise 
thora   ia  no   aale,   but,    v/e  will  hold   thoia  after   tney 
are   charged   subject   to  your   order   and  will   deliver 
them  in    instai-lraents   according  to  your  vfishea. 

Please  let  us   know  if   this   is  perfectly 
satisfactory   to  you,    and  oblige, 
Yours   very  truly, 
'  Carlowitz  ij.  Co." 

To  this   letter   there  was  no  reply  as  requested. 
It  was  followed   immediately  on    -.ug.   3rd  by  an   explanatory 
letter  from  def undanta   to   the    iowes,    which  the  court  found 
was,    on   ita  receipt,    road   to  plaintiff,    (who   could  not  read 
English)    and  we   think  tiie    evidence   supports   such  finding. 

The  letter   of  /.unjust   3rd   fully  explains   to  the 
Rowes   the   terms   on  which  defendants  would   accept  that  and 
similar   orders  for  goods    to  be   imported  and  delivered  after 
future  arrival.      It   says;      "The   only  thing  we   can  do   is,    put 
it  aside  until  November,    and  execute   it  at   that   time  if  we 
have   the  goods,"     The  letter  proceeds   to  explain   that  as 
their  orders   in   the  meantime  may  exhaust   the  goods  when   the 
time  for  delivery  arrives,    they  can  accept  orders   only 
■without  guarantee  of  delivery",    and  on   condition   of  having 
the  goods   in  Novembei;  unless   they  can    charge  and   cUiliver  at 
once,    or  charge  at  once  and  hold  the  goods  for  future 
instructions   as   to   shipment.      The   somewhat  ambiguous  and 
ungrammatical  language   of   the  letter   of   Aug.   2,    that   "we 
have   charged  up   these  goods  when  they  arrive,    otherwise  there 
is  no  sale  etc.,"   if  misunderstood  by  Gohn,   was   thus  made 
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clear   to  him  by   the  letter   of  Aug.   3rd,    and  "by  the  Rowes* 
explanation  promised  in   the  letter  of   Aug.   2nd. 

C.   3.  Rowe   testified  that  he  diecuBsed  with 
Cohn   the  basis   and   contents   of   the  letter,    and   that  Colin 
suggested   that  he   in  luire  of   defendants  Aether   they  would 
bill   the  goods  for  delivery  according  to   instructions    to 
be  paid  for   in  March   and  April  following.      }ie   communicated 
the  proposition    to   defendants,    and   in   their  letter  of  reply, 
they  stated   it  was   "unsatisfactory, "    that   they  preferred   to 
take   the   order   "as   originally  pro.posed,    namely,    that  we  book 
the  order  without  guarantee"   of   delivery.     This  letter  was 
also  read   to   Cohn. 

Sometime   in      epte'ber  plaintiff's  manager   telephoned 
to  the  Rowes   to  have  100  pieces   of  hemp  expressed  from  Kew 
York.      This   was   done   and   the  goods  werti  paid  lor  at   once.      It 
was   evidently  a   separate   transaction   and  so  regarded  by  Cohn 
himself  for   in  his   letter   of  Nov.   P.2,    Cohn   refers   to  the  order 
as   one   for   "2600  pieces   to  be   shipned  Jan.    1,    1912   and  2B00, 
March  1,    1912,  •♦   and  asks   the   chance  of  his  getting   the   "first 
•hipment"   about  December  15.      This  anpears   to  have  been  his 
first   letter   to   def3ndants    concerning   the   order.      To   it   they 
replied:      " ve  wrote  you  on   August  2nd  regarding  this   order    to 
which  letter  we  never  received  a  reply". 

There  was   subsequent   corrertpondonce  wUich  need  not 
be  referred  to,    as   it  does  no',   serve   to   change    uhe  pavties' 
relations.     Nor  need  we  refer   to  the  changed  conditions   of   the 
market  which  may  have  influenced  plaintiffs  attitude.     For, 
it  is  manifest  from  the   evidence  that  no   contract  for  the  5000 
pieces   of  h.emp  was    entered  into,    and  hence   there  was  no  basis 
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for    the  Ruit.      It  Bhows   that  dofendantB  were  williriK  to 
accept   the   order   only  on   conditiora   to  which  plaintiff  did 
not   assent,    and    that  he  suhmittf^d  a  modified  proposition   in 
return,    wrich  defende/Jte  declined  to  r.ccept.     No  contract 
enforceable  against   either  party,    therefore,    was   entered   into 
Hence,    regsrdlres    of    my  other   nuer.tion   arfnied.    the  judgment 
must  he  reTersed  with  o  finding  here   that  no   contract  was 
entered  into. 

HEVrnSED.WITH  PBTDING   OF  PACT, 


A»- 
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PIirDlI>ia   05"  FACT. 


We  find   that  no   contr   ct  for   5000  pieces   of 
heap  as   alleged  in  and  relied  upon   in   the  statement  of 
claim,   wab   altered  into  "between  appellants  and  appellee, 
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JED.   HOCKrlDAY  &:   COKPAITY, 
a  corporation, 

-plaintiff   in    ijjfror. 


•\ 


■^ay 


mnon  to 

Oy   CHICAGO. 


CHICAGO.    S^ILJ^AUKI'}:'    %:   iJT/PAL'L 
RAILWAY  GOISPWY.^a  corrySration, 


MR.  PR>:sii>iiro  jUiiTiCj?  ba'Wjsb  disliv:^ri5I)  'nm  opinion  of  tiie  court. 


Plaintiff   in   error   (plaintiff  below)  s  corporation, 
was   the   salea   Rgent   of   the   International  Harventer  Co.   of 
America  to   take  orders  for   the   sale   of  agricultural   implements, 
and  under    the   turina   of   ernployreent   collected  fmd   received   and 
retained  from   the  sales    the  difference  between   the   selling 
price  and   that   listed   to   it  by  said  Harvester   Company.      To 
fill  orders   taken  by  plaintiff   in   ..pril  .-and  May,    1912,    the 
Harvester   Company  deliv    red   a  carload  of   the  goods   ordered, 
to   defendant   ^t  Deering,    Illinois,    for  transportation   to 
Cuater  City,    Oklahoma,    consigned   to  plaintiff,    for  vriiich  a 
bill  of  lading  was   iat'ued.     ^Jef endant's   trf?n8fer   to  the 
connecting  road   erroneously  showed    the   destination   to  be 
Austin  City  instead  of  Custer  City,    which  resulted   in   taking 
the  car  off   the    Urect  route  for   the  latter  place,    and, 
becouse  of   consequent  delay  fund  plaintiff's   inability  to 
deliver   the  goods   according   to   its    contracts,    in   its   canceling 
the  order  for  the  shipment  .md   the  diversion  nixd  delivery  of 
the    car   to    the  Harvester   Company   -.t   a   different   point.      Had 
plaintiff  been   able  to   deliver   the  goods   to  its    cu^^tomers   its 
nrofit.   under   the   terms   of   its   employment,   would  have  been 


\  0>MS      -     lb 


iimiim 


s'S?     .v;iT»qvfioO   •JB^aayrEisH  &i«8  \'^  ii:   oJ'  bo^siX  JaiiJ-   btm  smi-sg. 

erf*  ©.t   trBl;'ii:»3'.t:t   e '^frts'sm^^^-f*      ..feBW^^iai  sbw  s«ibal  Ilq  Hid 
tbsm    ,s»o.«.Xq  ^:■:;,^•*^?X  ».(icr   -xcA  ©d-m^f.  #ot-»tJt,l>  od*   tte  .lasO  9rfd 


\ 


•8» 


$341.55.      It   filled   the  orders  from  another  source  at  an 
expense  of     ;26.65.      Thie  suit  was  brought  by  it   atiainet 
the    ruilroad    company  to   recover   these   two   iteine. 

Tho   c      e  Tns   tried   before   the   court  without  a 
jury  on   Btipulated  facts   and  an  ngrenment  an   to   the  ^ucstionB 
to  be  determined. 

Additional  facts   Btipulated   to   are,    that   at   the 
time   of    the   delivery  of    the   cr..    to   dofendrmt   "the  bill   of 
lading  we.s   the   sole  and   only  written  undertaking  between   the 
p.'jj*ties  hereto",    ond   waa  a  part   of   the   tariffs  duly  published 
and  on  file  with   the   Interstate   Coramerce   f'oirumir.sion  as  re- 
quired by  law;    that    outside   of   the  Irill   of   lading  dcfcndfmt 
had  no  notice  or   knowledge  of   plaintiff©    contr;  cts   for   the 
goods    in    queotion    or   of   itc   rel,  tiono   to    the  l.'arvester 
Compajny;    that  on    the  face   of   the  bill   of  IndinK  were   the 
words:       "Goods  herein   deacrib<,d   fire  shipped  for   iTrimcdiate 
sale  and   uje  at  point  of  det/tin.ition; "      th^t  on   the  b:ck  of 
the  bill   of   lading   are   the  following  provisions: 
"Sec,   3.     *****     * 

Tho  {unount   of   any  losti   or  dajnagc   for  which  any 
carrier   is  liable   shall  be   computed   on    the  basis   of 
the   val  io   of   the  pro.ierty    (being   the  bona  fide   invoice 
price,    if   any,    to   the   consii^nee,    including    the   frcit-^ht 
chargea    if     repaid)    nt   th«   place  antl  time  of   uhipnent 
under    the  bill   of   lading.      ^      *     * 

Claime   for  loss   or   damages  muiit  be  made   in    vriting 
lit   the  point   of   delivery  or   .it   th-3  point  of   origin  within 
four  mnntha      fter  delivery  of  tho  pro.ierty,    or   in    cane 
of  failure   to  mjikc  delivery,    then   within   f0(ir  months   after 
a  reasonable   time  for   delivery  h.ir.    elapsed,     iTnless   clalaiB 
are  so  made   tre   carrier   shall  not  be   liable." 

It  Wf-.a  further  agreed   that   a  reasonable   time  for 

delivery  would  h&vc  been   eight  days  from  Uhioago,    after   June 

3rd,    the   date   of   shipment;    th.  t  a  claim  for  loss  by   aelay  on 

the   above  basis  wt^o  made  by   the  H.-irvecter   Comp^my  October  25th 

following  find  declined;    that   in  February  following  plaintiff 
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presented  his  first  ^witten  notice  of  n  clalTn  referring  to 
it     a    "fil'-d  by  said  harreater  Company," 

Th'ire    ure  aorac    li'itional   fiicts   ationlated 
which  we  deem  it  unn^jceacary   to  rnention. 

The   record   of    this   c.:;    e  m.-n  manifoBtly   intended 
to  present    to   the   trial    court   certain    avwM^tionn    of   law  upon 
an  figreed   8t;'te  of  facts.      It   is  unnoc«;f;iiciry  to  r«pe&t 
after   bo  rrany  ruling?;    on   th'    cubject,    thnt   the  regulRr  way 
in   such   a  c;  ae   to  preserve   the  pointn   of   Ir^w  for  review,    is 
to  present   vvxitton  propo:>. itions   of  l;vv  to  be  held   tr   nuch. 
(yiodin  V.   Lutes  j^,,    l^l   m,    .,pp,   195;    Overl.-md   Motor   Co. 
▼  .   I.gnnttnt.    195    id.    6,)  .e   do  not   rcg-ird   tm   a,;reoraent 

between    the  px-tieu   as   to   what   quciytions   arc   to  be   determined 
ac    conforming   to   t)ie   statutory  revjuireroent   on   th.t   nubject. 

The   <]n'i   titma  ;u',:roHd  upon  for   >)oc\aion   in   this   case 
were   in    mbataiica   -jrhathGr  under   the  f-iots   .•agreed   to    (l) 
plaintiff  had  a  right  of   action   figeiinat    iefmd-^t;    (2)    if   so, 
whether   the  measure  of   djimage   ahould  be   the  vfilue   of   the 
property   aa  provided   in   the  bilj.   of  ladin.r,    or  Triiether 
damages   as   above    jlaimed    .ere   contemplf  ted  by   the  ;^bove   quoted 
provision   stamped  by   the  Harvester  Co,    on    the  bill   of   lading, 
to*wit,    "Goodb  herein     sre   ishippod   for   i^irfediate  ssnle"   and 
"use"    etc;    ;ind   (3)   whether  plaintiff  was   estopped   from  recov- 
ering  (irj.niLges  by  virtue   of   the  above  quoted   limitntion   of   the 
time   in  wi.ich    a      claim  for  lost:   thuix   bt;  pres».«tcri    to    the 
conis>any* 

The   rt cord    staten   in   oubetance    thet   the   court 
ruled   that  plaintiff  had  no   cause   of   action,    (1)   because  of 
ita    cnncellation   of    its  order  with  the  Harvester  Company, 
and   (2)   because   the   claim  filed  was   that  of   the  Harveater 
I        Co,   and  not  plaintiff's,    and  not   in   compliance  with  the 
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le quiremant   Uiat  it  be  fiied  within  said  period  of  four 
aonths . 

IJisr  agar  ding   the   informality  of   this  manner   of 
prestmting   queiitiims   of  law  for  reyiew,    and   treating;   the 
rulings   iia   the   court's  holdings   of   the  law, we  nevertheless 
concur   in   thtiiu. 

The  8p«^cial   intereat   in   the  pr^oerty  which   it  is 
conceded  plaintiff  had,    prior   to  cancellation  of   the  order, 
it  IcL   when   it   canceled   the  order.      Whatever   cauue  of 
action  it  may  have  had  against  defeaidant  waa   terminated  by 
thrjt   net, 

/dad  even  if  a  cause  of  action   remained  in   it 
thereafter,    we   think  the  quoted  provisions   of   the  bill   of 
lading  were  binding   as   to   the   time  in  wnich   the  claim  nhould 
have  been  preaonted,     ind  plaintiff   aoeu  not  seem  to  have 
presented  one  at  all. 
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HATHAN  Li;VY, 

jtifendant  in     .rror, 


T8. 
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) 

)   Ml^OU   TO 

MXmiCIPAL   Cr'fRT 

0"F   CHIC  AGO, 


JrtlPT   AST)   C0HPA14'f,        \ 
a  corporntion,  \ 

lUaintiff  in   dtx^T , 


MR.   PR55SIDING   JTI;>TICi3  BAWEo   DKLIVii^RKD   THE  OPIIIION   OF   THE   COURT, 


This  writ   of   error  Tarings  before  ug  for  review 
the   record  and  Judgment   in   a  cane   in   which  defendant   in 
error  sued  plaintiff   in   error   to  recover  rtrtrnagas  for   injury 
to  his  horse,    wafon   and  hsTiesc  frora  tho  precipitation   of 
hot  lard   thereon,    orcasionod  by   tho  bursting  of  plaintiff 
in   error's  pipe  through  which   tJie  lard  was  punrpod.     The 
daJBBgee  aBBessert  and  judgment  wore  for    :>75, 

The  only  error  assignrd  necGSiv&ry   to  considor 
is   the  refusal   of   the   court   to   strike    the  amended  statement 
of   clain  from  the  files,     md^  later,  tlie  refusal   to  arrest 
judgfflent,  which  raised  the   question   of    its   sufficiency. 

The  refusals   constituted  reversible   error  for 
this   reason  alone,    th  it   there  was  no   cause  of   action   stated, 
as   there  waa  no  averment   in    the  pleading  of  negligence  on 
the  part  of  defenl-mt. 

And  even   though  we   could  overlook  the  insufficiency 
of   the  pleading   the    record   contains  no  proof   of  negligence. 
The  proof  merely  shows   certain   injuries  resulting  to  plaintiff 
while  driving  on  a  public  highway  from  the  bursting   of   the 
pipe  and   the   throwing  of   ito   contents  of   oil  over  him  and 
his  rig,    and  very  inadequate  proof   of   dfimages.     But  there 
was  no  attempt   either    to   allege  or  show  in  vih-  t  respect  the 
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compuny  *   t;  negligent,    or   in   wh.^t   respect  it  failed,    if 
any,    to   exercise  ordinary  care  for   the  sfety  of  those 
on   the  highway , 

rtecauee   there  wae  no   Ciiuse  of    .action   alleged 
the  judgment  will  be  reversed,      (fUllman  v.   Chictigo 
Hy».    Co,,    268    111.    305.) 
RI5VKRSM!D. 
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HERMAN   FRtSSMAN    and  J.    K. 
DARLOW,    co-partners   trading 
as  FliiilflMAN  St  OARLOW, 

Defendants   in    ;rror, 


▼B, 


HAROLD  P.  GOULD, 

Plaintiff  in  liirro^, 

\      / 


HR,   PRBGIDDfG   JUoTICJS  BAWKti  DiSLIViBRKD  THE  OPINION    OP  THB  COURT. 


^OO 


j^RROR   TO 

MUNICIPAL   C0!JRT 
OP   CHICAGO, 


This  was  a  suit   to  recover  real   estate   commiBsionB. 
The  trial  was  before  the   court  without  a  jury.     The  finding 
and  judgment  were  for   the  broker  -   plaintiffs. 

The  property  was  actually  sold   through  one  Schroeder, 
one  of  sweral  brokers  with  whom,    including  plaintiffs,    the 
property  was  listed  for   sale.      The   important  and  controlling 
question   of  fact  was  whether   the   contract   for  purchase, 
negotiated  by  -  chroeder,    was  presented  in  binding  form  to 
Gould  before  defendants   in  error  brought  to  him  a  written, 
binding   contract   to  purchase  said  pro   erty  signed  by  their 
customer .       hile   the   evid-nce  was   somenhat  confliciting  on 
this  point,    as   to  all   other  material  facts   there  was  but 
little   controversy,        e  have   carefully  examined   the   evidence 
bearing   on   the   controverted  points  and  think  the    court  was 
in  a  better  position    to  determine   them  than  we  are.      In  no 
event  are  we  able   to   say  the   court's  finding  was  manifestly 
against   the  weight   of   the  evidence. 

There  was   sufficient  evidence,    if  believed  by  the 
court,    to  warrant  finding  that  a  written  contract,   binding 
on  the  actual  buyer,   had  not  been  presented  to  defendant  before 
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he  received  one  from  plaintiffs  binding  on   their   customer 
and  embodying   the   terms   on  which  defendant  had  Terbally 
agreed   to   sell,    :md   also   that   such  customer  was  able, 
ready  and  willing   to  tnake  the  purchase  on  said  terms. 
In  reaching  this   conclusion   it  would  subserve  no  valuable 
purpose   to  set  out  in    jrjtail   the   evidence  bearing   thereon. 

No  propositioms  were  submitted  to  be  held  as 
the  law  of   the   esse,    and  no   serious   questions   are  raised 
by  the  rulings   of  the   court   set  out   in   the  abstract.     The 
points  of  law  argued  by  plaintiffs   in   error,    even   if 
preserved  for  our  consideration,    are  not   important   if   the 
court's  finding   of  facts  as   above  stated  was      justified 
by  the  evidence. 

The  Judgment  will  be  affirmed. 

APFlRitKD, 
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Dufendaxit  in    Jrror, 


▼  3. 


)       ffil-lOiS    TO 


liiJUiLiaCii  youP^VJlY,    a   coi-d or atior/,  ) 

Plaintiff   in    ::rro/.  ) 


OV  CHICaOO. 


IR.  pnKSiDiNa  auuTic]']  B,vMKb  BiiiLiyiSJ^i^D  fn^i  qpiiuon  o?  ths  court. 

This   suit   Vina  broU(;iit   by  defendant   in   error, 
Harku,    to  I'ecjovcjr   of   the   company  coi-o.iiaBions   aa   ito  ag«nt 
in  procuring,   t».?o  policies   on  hie   oisn   life.      The   cubt  wab 
tried  without  a  jury. 

The  ple?idingu  of    th«   dof  ndijnt   comptxny  oonaisted 
of   t-00   aff i'Saviti),    tlxe  second  being  filed   liS  an  aoditional 
affidavit  of  aerite  an;i  denying   in    jffoct   that  Marks  vas 
it.:   agent   and  ivay  promise   to  pay  isuch   coninvisfiiona .      Tvyo 
iotueu   of  fact  \fere  pi'tja.mtod,    (1)    ?.'a'.:th(!r  l£aric8,at   the 
time   the  policica    .;ci'e  applied   for,    whs   defendioit'u  agent, 
nrd   {2)   whcthc^r    -hs  polioiea    .^-.ic   xoiiued  ut  his  tsolicitation , 
or   !it    Ih  t   of  hia   tn.'-.ri   usiployer,   R.   I  .  Wi?l8on  &  Co.,   a 
piaixo   CO  ipanj  . 

It  appeared   th»t  in  Jsoiuary,    l'c>14,    Varka 
br  uglit   in   an   ap  licptton   to   Uic   coiL\iiix\y* a  general 
agent,    otrong,    uho   cjiiovared  him  &  corarisGion    thereon, 
and  tigreed   to  pay  hire  u  coiaraisBicn   on   future  polioiea 
he  should   write.      Thereupon  Kark8  undortook  to  solicit 
insurance  for  a  ti/ie,   but   thinking  hiraBelf  not  &dt.ptcd 
for   the  work,      aou^ht      strong* b     influence  to     get 
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employment  with   the  Kelson   Company.      Through  itrong'a 
influence    it  waa   obtained,    and  he   was   working   for   that 
company  for  months   before   the   .jpplic;.tion   for   the  policies 
in   question   •ism  made,    and   it  does  not  appear   that  he   either 
solicited   insurance   or  wfis  recognized   or   aonght  recognition 
as   an  agent   of   the   company   in    the  meantime,      v'fhile  evidently 
to   obTiate    the  manifest   concluoion   from  auch    circumBtances 
that  his   agency  con  tr.-i.ct  Tiy   terminatedj    he   testified   in 
reply  to   the   question  whether  he  was  not   devoting  his   entire 
time  as   a  salesman  for   the  Neli;on   Co.,    that   "This   in  a  side 
line,"   yet   there  w.is  no   evidence   of    the  fact   tht  he  attempted 
to  solicit    tny   insurance   as   a   "side   Jiine"*,    or   that  he  was 
engaged   in   other  work  than    "rhat  of   n?  lesman  for  said  Nelson 
Company. 

We   thin)c,    too,    that   the  record  supports    the 
inference   that   the  policies  were  issued  at   the  original 
request  of    tht»    'elson   Co.,    and    that   it  paid   the  premiums 
therefor.      The  fact   that   I'arky,    as  he   tsatif ied,    subsequently 
paid   the  tielson   Company  for  what   they   advanced  did  not   serve 
to   contradict   ■  trong'o   evid.^nce,    corroborated   in  part  by  the 
witness,    Zitzman,    that   thoTjgh  Igarka  brought   in   the  applicotions, 
they  were   taken   on   the  Nelson   Company's   reauest  and  proxniae 
to  pay   the  first  praraium. 

T>ut  as  we  view  the   caue   it   is   immaterial   at  whose 
request   the   apDliciti'^ns  were   taken   if   in  fact  Marks  was 
no   longer   an  agent  acting  under   the  previous   arrangement 
for    cominiDsions .      ..e  before   stated,    we   think  from  the 
circumstancos    rJSove   narrated  fj'arka   could  not   claim  to  be 
an  agent   in   Ui«i  transaction.       Hie   entry  upon  a  new 
occupation        with  no  linderstandin :;  that  he   w  :i    to  solicit 
insurance  thereafter,    must  be  regarded   as  a  termin.  tion  of 
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»TT«>3   J-CfS  iulT'   he;;tm;v5r;   TfOili    je.fiw  -iot.    '^ftBtisisreO   jftoaXsM  ©rii   kilAfS 

Q ^■:i:mfr.s<T   /.ms  ;?-a».vriRi:   «?. 'Y«scf>3t>0   naaXsM  erf*   >jo   a&xaJ   ©"xaw  x&d$ 
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hiu   agency    -ion tract    -md  as    bo   urdorst  >od  by   both  p-irtien. 
If  he   could   claim  oojmisijionB   on  policies   on  hia   own  life 
four  months    t/.tsreaf ter   with  no    effort   to   procure   other 
insurance   in    the  neantiitie,    cO,n<l  no  understanding   that  he 
should,    he  mi^iht  irith  equal  plausihility  do   so   at   jmytime 
before  an    expr«sB   Croncellition   of    the   arrangement,    no  matter 
how  lonf,   the    int' rvnl    or  -r^Sit   change    of   relations-    ensued. 
We   think  thf    iudgment   sl-iculd   he   revert? -id   with  a  finding  of 
fact    that   Marks   was  not    the   a/;;ont   of   plaintiff    in    error 
in    the  transact ivon   in   nu?^stion. 

RHVKRB*SD.WITH  FIND  DIG  OF   PACT. 
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l?ISDlHa   OF    FACT. 

We  find   that  defendant  in   error,    Julius  L. 
Karks,    was  not   the  agent   of  plaintiff    in   error,    John 
Hancock  yutual  Life  Insurance  Company,    in  procuring  the 
policiee   of   insurance   issueci  upon  his   omi  life,    referred 
to   in   the   r'^^cord,    anrl   thnt  he  hrd  no   auhsisting  contract 
for   trie  payment  of  commit sions  by  plaintiff   in   error 
at   the   time   said  policies   were  applied  for. 
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Jt£>i^:^ 


PAULINA  JNIAT,  '   ^-.^  '   ''.^Ujl^    |  |         .  /  /         //  / 

/  ) 

▼s,  I  )        14UHICIPAL  COURT 

/  \ 

")    /  /      ■  I  .     t  f  I  0^  CHICAGO. 

LILLIAN    TliiDGB,  ,./,A  ^/ t"    ' 'f  •  *  ) 

j?4«rintlff  in  i'jgreif-.  ) 


MR,   PRE^ilDIUa   JUiiTICR  BAimS   DI-'lLIV  ;tlKD   THS  OPINION   OP  TKiS  COURT. 


Paulina  Khiat  obtained  judgment  for  $500  against 
defendant   in   error  for  money  she  claimed   to  have   loaned   to 
the  latter.      The   case  was  heard  without  a  jury.     A  reversal 
is   sought   on    the  grounds,    (1)    that   the  finding  was  against 
the  weight   of   the   evidence,    and   (2)    that   the   court  received 
hearsay  evidence. 

Even   if   the    testimony  complained   of  was   incompetent, 
it  was  merely  cumulative   in   character  and   insufficient  of 
itself   to   warrant  a  reversal,    if   the   court  believed,    as   it 
evidently  did,    the  rest  of   the  testimony  for  plaintiff. 

Nor   ai-e  we   able   to   say  that   the  finding  was 
against  the  manifest  weight   of   the   evidence,      ^^everal  witnesses 
testified  on  each  side  and  most   of   then  were  related   to  the 
party  who   called   them.      As   to  many  matters   the   evidence 
on   one  side  was   a  complete   contradiction   of,    and   irreconcilable 
with,    th.t   of   the  other.      It  would  subserve  no  useful  purpose 
to  review  the   evidence  when   con cIub ions  rauct  finally  rest   on 
the   credibility  of  the  witnesses,   which  the  trial  judge, 
from  his   opportunity  of  seeing  and  hearing   them,   was   in  a 
better  position   to  determine   than  we  axe,      Vhere,    as   in   the 
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cace   at  bar,    the  record  presents  merely  the  question   of 
the   credibility  of   the  witnesses   and   the   story  accepted 
is  not   improbable,    this   court  will  not  usually  disturb 
the  lower    court's   findings. 

AFPIliMi2D. 
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o^jC 


ALBi^itT  FUCUS, 


Defendant  in    .rror^l 


VB. 


W.    J.    KE.'vRNS, 


i«ROR   TO 
MUNICIPAL   COURT 
OP  CHICAGO. 


Plaintiff  in  .?ir^ror. 


MRo  PRESIDING   JUcJTICE  BA>^Ei3   mJLVTRm^-Q   TH^.  OPINION    OP   THE  COURT. 

Plaintiff  Puchs   sued  defendant  Kearns    to  recover 
rent  for  October,   November  and  aecember,    1914  at  j?60  per 
month,   vinder   a  written   lease  which   contained   the  wordsj 
"Cancellation   privilege  granted  iieptember  30,    1914,    if  a 
registered  letter  notice   is  given  by  /'uguet  15,    1914,    and 
$30  paid   extra,**   and  a  provision   that   the   lessee  might 
change  for   jui other  apartment   in   the  building  without  paying 
said  $30. 

The   rent  was  paid  up   to   Oct,    1,    1914, 
The  preponderance   of   the     vidcnce  is    that  a 
written  notice  of   the  lessee's  wish   to  be  relc^Bed  from  the 
lease  on  Oct.   1,    1914,    wos  given  plaintiff   on  Aug.   7,    1914 
and   that  a   check  to  plaintiff's   order  for    J30  was   aent   to 
and  received     y  him  on   v^ept.    28,    1914       Isoth  the  letter 
transmitting   it   and   the   check  it^self    indicated   that   it  was 
for   the  pre;.-   ribed  penalty  for   the   cancellation  privilege. 
Defendant  returned   the  keys   and  moved  from  the  apartment 
i3ept.   S5.      A  rent   sign  was  placed   in   its  windows  by 
plaintiff   shortly  after   the  receipt   of   said  notice. 
Plaintiff  admits   receiving  and  retaining   the   chock  for 
$30,    which  has   i-een   kept  good  and   is   on   the  same  bank 

and  by  the  same  maker   as   all   other   checks  given  and  ^^ 
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accepted  under   the   aaid  lease. 

The   court   before  whora   the   casse  was   tried  without 
a  jury  expressed  doubt   aB   to   the   legal   effect  of   retaining 
aaid   clrieck  for   |-30  and   of    the  friilure   to   ^end   it  prior   to 
Aug,   15th,    and   the  parties   refusing  to   compromise   on   the 
court's   suf'-gestion  a  judgment  for   t)>90  wi  s   rendered  against 
defendant,   half   the  amount   sued  for.      On   the   evidence   the 
plaintiff  was   entitled   either   to   the  whole  amount  sued  for 
or  notJrxing.      The   court   could  not  make  a  compromise   the 
parties  would   not  accept   if   the  evidence  would  not  support 

it. 

If  plaintiff   did  not   intend   to   .'ccept   the   check 
he  should  have  returned   it.     ^'is  retention   of   it   indicated 
>iis  purpose   to  accept   the   csmcellation   of   the   leaae  pursuant 
to  the  notice  given.      He  mnde  no  point   that   the   5^30  was  not 
received  prior  to   Aug.   15th.      On   the   contrary  he   expressed 
a  preference  not   to   receive   it   at   all   and   to   }iave   defendant 
take  a  different  apartment,    as  provided  for   in   the   lease. 
We   think   the  manifest  weight  of   the   evidence  was   that   the 
lease   was   terminated    in   .accordance  with  Its    terms,    and 
assented   to  by   the  plaintiff   -   lessor.       'e   eo  find  and 
reverse  the  judgment. 

RISV.ORSED.WITH  FINDING    OF  FACT« 
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We  find   that   the  defendant   in   error, 
Albert  FuchB,    assented  to  the   torraination   of  the  lease 
in   question,    ;md   that   there  w-vs  no  rent  due   thereunder, 
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*£>CS" 


o    corporation,  \  | 

Dftfondant   in   Hrfor, 


Vf.  , 


.^l^'lntiiyr  In     jfror. 


rRHon  re 

07   CJilCAOO, 


»R,   t-Rg.  I;r«l«(1    J-V   '^IC'   B.'^TKKc    BllLIVJ  jli^D  Ti'JS  OPIiaOK   OF   THB  COURT. 

^lile   Inhere  are  tkHny  fisiiignmenta   oi'   error  before 
us,    no   quest,  (rns   cf   law  are  prestu'veci   other    thaii  by  rulings 
on   the  PYidcnce,    rhich   r.re  not   ar^ruec*.  nor   c-ntroilin-^,    thuB 
leaTint';  i>r   conni>i.!r  ition   the    auaetion   an   to  the   r.ufi  icxency 
of   the   evidejice,    vr.icYi  ia   a\>Btractod  rind   argued   only  ar.   it 
pertains    to   the  liability   of   defi^dant,    i^lacklea,    for   t^o- 
called   ♦•Kxtrns"   in   t       \?ay  of   electrical  work  don©  by  the 
plaintiff   company  on  hia   theatre  buildinfr   in   ^;>Mkegp.n, 

The  pleadings  njid  exhibits  ere  not  abetraoted, 
but   the   written   nTpjmenXB  proceed  upon   the   theory  that,   the 
suit  wnB  brought   to  recover  foj*  vxtro.  vork  on  aaid  building, 
that   the  written   oontrnct  provicUd   thut   ail   or  iory  for 
ftxtras   should  be   in  writing,    th/:t  the    orderc   therefor  wore 
gi?en  by  one  Kaaa  who  'was   rtef  end.int' b  v«»»ident  nanafrer   of 
the  theatre  and  present  during   the  »or  i  of   con   truction 
preparatory   to   the   o  ening   of    the  theatre. 

There  waB  no  proof   of   expresi    authority  from 
FlecKlea    to  Haas.     But  thern  wna   Bom«   eTldence   tendin^r   to 
show   til;  t  viecklee  Unew  or   cuKi  not  but  have  Known    thni    the 
work  in   aueotion    «a8  done  or  being  done  by  plaintiff  and 
that  he  Bade  no  objection   thereto  and  accepted  it.     j^f^YS^ 
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But  TigjT  .ilad3    3f    Uic   ovidc-ncs   on   these  matters, 
w'Uch  rre  need  not   rerisw  her-;:,    it  appear  is   thn  t   the 
architect,    CriV),    was    the    mpcrintenJent  and  auchorizad  to 
order   ext-ai,    <m.i    tViorc  •■vao   unragh  evidence   to  warrant   the 
jury   in  fiudiu;;    that    tJi^^   ovln'n  given    thi'Tugii  Haaa   wore   in 
fact  hlsj  ordora    -Md  r  .^ifivd   yy  him.      i.'h=3   evidence   tended 
to   t^ho's   th.'jt  aih'..    »i:u;   n.ji.dora  r.t   -dxt  buildirip;  but   Ui-.t  Haas 
way  pi'aiic.'tt  mout   of   t>i-3   tiUau  d;-iring  ti'te   vyork  of  oouatruction, 
giving   inn ';;ruoti;)itiJ    i>;i   the  !jev:;ru.i.   suiicou  trciOtort;,    und   that 
Gi'ob    told  pl.-ain'tifi '  3   forciinan    -ihat  "iaiy  orders  he  {^ives  you 
will  te   all   rj.ght",    and   that  (iihb,    ir  not  Vieckltjo,   had 
ino^leid^e   r>;',    ai.d  dJdn:>t  objbct  zo,    ihw  vori:  done  under 

'^ile   it   iii   -iciiu   tlie   contvt^ct  required  such 
ordiTo   to   "oo   in     •   :.ting,    v;e    thiiiA   tl.e  Jury   vi.re   aiao 
i%&rrsnted   in   firuiing    thi.,t  ouoh  proviaion  wae  waived. 

The   law  of   ;x;rency  jind    written    contr.v.cts   as 
argued   is  not   questioned.      The   record  presents  mere  ouestions 
of   fact   jaid   we    cannot   say   tho  verfiict   was   a^jainst   the  weight 
of   the  evidence.      Though  it  wis  disputed  in  some  material 
respects,    the   credibility  of  the  witnecsei   w:  a   for   the 
court   to   determine. 

AjKXIIIbEO. 
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PATRICK  MCCOKWICK, 

Defendant,  .in  Krror, 
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hjRi;CH    TO 


i  OP   CHiCKwO, 


COiJJPAiSY,    a   corporation,    \  f  ) 

PXnintiff   inJ:Trx- or i  ) 


MR,  PJDJBinrTO    jr-TIC::  BA="lIllsi;  itilLIViSRKD  TH'!   C!lrII>lI&K    01?  THii;   COURT. 

Thii3  w^a   a  ^uit  upon   an   inauriiice  policy. 

Plaintiff   in   error   innur^jd   def enrloiit  in    ciTor'a 
horse  against   loss  by  d ^ath  l)y  bodily  injuries   ='inriictecl 
solely  throuf^h  «xtc»mal,    violent   tjid  accidental  means". 
The  policy  prcNridpd   thfit  und(^r   c*?rt?.iri   conaitiona   it  eliouiu 
be  void,    amonp  them,    unless,    in   ctieo  of   daatii  ur.der  the 
policy   "the  as3urod   shall  f orthvitli  by  registered. laail   or 
telegraph",    ,'^i-we  noticr-  thereof    to    thj   comyi-ny'^c   secretary 
at   Indianapolis;,    Ind,   specifying   certain  lafcf-ers   of   infor- 

netion* 

Two  points-   only  f«re  preeented  for  review,    (1) 
wbetner   the   er,a.',e   of   d^ath  wib    'external'    and   'accidental', 
it  being   concededly   'violent'    in   any  phar.e  of   the   case,    rmd 
(2)   whether   the  notice  was   sent   'forthwith'. 

Both  were   queHtiono   of  fact   to   fc^   dat^  rrnined  by 
th«  jury  from  the   ovidnnce,    »vhich,    in   our   opinion  warranted 
the   i!»iplied   af f irm-ative   noncludion   ats    to  both  points,    reached 
in   a  verdict  for  plaintiff. 

The   crano  rast^id  on    sviaence  produced  by  plaiirtiff, 
except  hiu   teatiroony  under  aec.   ZZ   of    tho  iiunicipal  C^-urt 
Act.      The  horse  slipped  and  fell  while  being  ridden  by  a 
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boy   dovm  an   inclineu  brick  pavement,    and  being  unable  to 
rise   oxc.pt  on  his  liont  feet,    fell   over   on  hia   side  and 
died   of   u  ruptured  henit,    an   wai.   aDcortainea  by  a  poat 
mortem  exejnirii;  tion   by  a  veterinjiry.      The   circuBiHtanceB 
detailed   indicated    tJiav   the.  l.-.orce   ^.lipped   and   fell   on  being 
checked  from  a  run   or   trot. 

tlaintiff   in   error   contende    that   the  heart 
rupture   was   occasioned  by  fright   or  otherwise  before   the 
fail,    and  not   by    the   violence   of    the  fall   on   the  hard 
pavement.  e  find  little   in    tne   c-vidt^nce    to   support  any 

such   infert:nce.      It  reste    &.t  xaost  upcn    the   theory   of   fright 
from  a  sudden   tdieckiug  of    the  horbS.      The   evidence   B.iowed 
that    the  horse   «u;j   a  large,    strong,    Aorking  horse,    not  old, 
and  dia  not  hav fc  a  bad  heart,    and   indicated   that    the 
impact  of  the  fall   on   Uic  hard  p-.a  ement  producea   tht.   rupture 
If    such    ftUfb    tlrxe  fact    thcsn  wii   think   it   loiiovis    thi..t   ueath 
*aB   cauued  b;/   not   only  violent  but   uxternal   and  accidental 
means.      E*ath  caused   hy  htumblinn;  and  falling  while  running 
Euust  be   deeised  accio.<,ntal        tj:<ciui table   Kccyt .     .o.    v.   Csbom, 
1'6  L.    h,    "..    267)    arid   &.icii  a  aeath  impliefc   sn   external  and 
violent  agency  as    iti3   ca,uue.      (Jlealey  v.    Ijutual     .c   ident 
■•a  a  *  n  . ,    135   111,    bfnS,) 

The   facta    a;--    to   the  notict"   were   these:      The  horse 
died  t;.l"jut   ft-.SC  P.  N.   Oct.    2{ith.     Plaintiff  went   to  the 
place   of    the  accident  about  one  half  hour  later   and   then 
to  the  police   station,    and  requested   tJie  police   to   keep 
the  horue    there.      A  notice,    adequate   in   tori:,  and   PuVatance, 
waB   aent   to   dtifendsant  at   ita  home   of    ice   in   Indifjiapolis, 
by  telegram  about   11   o'clock  the  next   day   rjid  by   registered 
fetter   in   the   afternoon   of   the  same   day.     Both  were 


Sriis   :!bi5z  airf  Hfj   "xs-v©   Il^^'i    ^^.iHl  dnoi'x  sid  no  ;tq»ox£>  aeii 
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raceived   in   due   course,    but   d'?f  endant   took  no   action 
thereon  before  Nov.   19th     hen   it  c  aied  for  proofs, 

plaintiff  would  have   jutisfied   the   conditions 
of    the  policy  by    resorting   to   eith   r  method   of  giving 
notice.      Had  he    at.nt   a  registered   letter    tlie   evening   of 
the   accident   it   probably  would  not  have  been    reci.ivcd  as 
soon    as    the   telegram  was.      If   a   registered   letter  mailed 
at   once  would  have  rnet   the  purpobes   of    the  notice   then 
the   telegram  actually   received  before  a  letter   could 
have   arrived, ought   to  have  done   so.      In   other  words   it 
was    f.ent  within   a  re   aona'nle   ti^e,    and   therefore   came 
within    the  metjning   of    the   word    'forthwith*,    as  used   in 
the   contract   of    inBurnnoe.      ( :  ^caimrjon  v,   Germania  Ins.   Co., 
101   id.   621.) 

We    think  the   judgment   should  be   affirmed. 

APPlkiMi5D. 
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PATRICK  BnlfiNNAH, 

Defendant  in     rror, 
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IDEAL  HI'IATING    COMPA^JY, 
(Corp.),  / 

Plaintiff  in  iCrrdb, 


•HROH  TO 
MUHICIPAL  COURT 
OP   CHICAGO. 


MR.    JU.  TlCii;  MCJDCNALD  DSLIV'MSD   THiO  OPIKION    OP  THE   CrUHT. 

By  this  writ  of   error   it  is   sought  to  review 
a  judgment  recovered  by  defendant   in   error   (plaintiff 
below),    against  plaintiff   in   error   (defendant  below), 
for   -^131,40  and   costs.     Plaintiff's   claim  w   s   for   the 
value   of   cert?. in   labor   rjid  materials  used   in  making 
alterations   in   and  additions   to  a  c- rtain  hot  water 
heating  plant   installed  by  defendant   in   th»?  home  of 
plaintiff,   iinder  a  ce   tain  written   contract,    in  order 
as   alleged   to  place   said  job   in   a  .ood   and   workmanlike 
manner,    as   required  by  said   contract. 

It   is   strenuously   contended  by  defendant 
that   there   is  not   sufficient   evidence   in    the   r- cord  to 
sustain    the  judgment   of   the   court,    and  we  are  of   the 
opinion   that   suc/i  contention   is  well  founded.     The  only 
evidence  appearing  in   the  record  with  respect   to  the 
value  of   the  several   items   contained  in  plaintiff's 
statement   of    claim,    is   that    of    the  -.vitness  SOyi    who 
testified  on  behalf   of   the  plaintiff,    to  the  effect 
that   the  value   of   this  work,    including   the  materiale 
used   in    connection    th-rewith;    wms   -pVS,    but   ^stnted   that 
he  was  unable   to   specify  the  value  of  each  item 
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-2- 


separately.      It   appears  from  an   examinHtion   of   the  record, 
th<jt   certain   iteme   included   in    the   estimate   testified   to 
by  the   said  Boyd,    were   improper.      Ror   inotance,    a  charge 
is  made   for  replacing  plate  in   the  boiler  door.      The 
evidence  shows   that   this   door  wae  delivered  by    defendant 
to  plaintiff   in  good   condition,    and   that   it  was  not  broken 
until   three   or  four  weeks   after   its   delivery.      There   is 
nothing   in    the   evidence   to  show   that   this  wis   the  result 
of   defective  material   or  workmanship   or    that   it  was  broken 
through  defendant's  negligence.      A  second  item  included 
in   said   estimate  was   a  charge  for   chanfUng  pipes   in  first 
floor    toilet  ro oia  radiator.     Neither   the   contract,    the 
proposjil  nor    Liie   up-ecii  ications   make   any  mention   of   a 
radiator   to  be  placea   in   the  first   floor   toilet  room,    hence 
there   chii  be  no    charge   fj^ainst  defendant   for  making 
alterations   thereon,      Inasnuch     s  plaintiff's   claim  was  for 
a  lump   bum,    and    tiiere  being  no   evidence   of   the  separate 
value   of    'jlie   two  foregoing   itemo,    in   the  present   state 
of    the  r.jccrd   it   ia   impossible   to  deduct    them  frcan  the 
gross    ch.rge.      Therefore   the  judgment  must  be   reversed   and 
the    CHUt-e  reman-ied   for   a  new   trial.      In    this  view   of    the 
case   it  becomes   unnecessary  for  us   to   examine  the  other 
errors  assigned  by  aefendant, 

'      iitSViiJRiiifiD  AND  Hiii&/iNDlfiD» 
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Defendants   in  jiri^r,      ) 
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KIIIUCIPAL   COURT 
0?   ClilCAGO, 


I 

ISAAC    iSTTiSLoON,  /  ) 

r  lain  tiff  lni.rror.        } 
\  / 

m.K.  ju.  TiCii;  Mcjo]>i.-aiD  D/'iivjiR,.-;  Tins  opiiiioN  o..?  tie  coibt. 


This    action   was  ■brought    en   a   contn.ct   of 

indemnity,    by   the   terms   of  which  def  ndant   (plaintiff   in 

error),    agreed   to  protect  plaintiff e    (defendants   in 

error),    against  any   ciaiTns  made  "by    '-ther  "brDjiers,    for 

coc:.'::ie£ionB    in    connection   with  a   cert'iin   loe.n  '.i' .ich 

plaintiffs  negotiated  for   the  deftnotnt.      After   thp   loan 

in   que   tion   f;os   mr-i(=>,    one  Julius  :^tteliicn,    a.  brother   of 

the   defendant,    'broii,')'it    ault   and   recovi^red  judgment   against 

plaintiffs   for  a   commisBion  arising   out   of   &aid   l^an.      The 

present  arti'^n    i"  for   indensnity  und  oj'   the  aforesaid   contract, 

for    the   231'^unt  paid    in    natiaf .'rition    of    r.ald   judgment,  |  The 

contract   of    Jndemrity  Itfabased  upon    a  letter  which    the 

defandsnt   wrote  plaintiffs   on      eptember   P,    1913,    afc    follows; 

"Peabody,    Hnn|i^teling  A     "o. 

In    consideration   of   your   at-v-eptancc   of 
my  applic  xiioa  >:ov   a  borKi    i:vBue   of   .:;';o,000  and  for 
ether  good   and  yaluable   conBid.-ration,    I   p.^.r-e   to 
protsct   yoi   aiii-i^t    ci  lims    of    any   TiroiCfsr   ?fhn   may 
>iav<"      ifEjented    this  matter   to  you," 

Simultaneously,    plaintiffs   sent  defondpnt   p   letter   therein 
they  accepted  his   application   in   question.      The   application 
referred   to   in   each   of    the  aforesaid  letters  wan  dated 
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August   21 1    1913,    anfi  -tkwVpart   with   wVi  h;U   wu   .;.re  her<i 
eorrriurnaa   roado   as   follows; 

"I  hereljy  engage  yoiir   services   to 
procure  for  me   r  loan   or  bond    ieavie   nt  yriv>r 
option  «     *     «    , 

"As   security  for   cuch   loan   7.  will   "-xve 
a  principal  n^^te  anfl   interest  notes   or  a 
serieB   of    fino  bonds  and   a  mortgage   or  trust 
deed,'*Jj' 

It    Ib    contended  "by   the   dcf  ondrint    that   b.   contract 
of   indemnity  ghould   be   strictly   construed;    th^t  whcrn  an 
instrumont   Is   complete   and  unatnhiguouR   on   its  fnce, 
extraneous   evidence   is   inndmisHible   to  vary  or   aiigment 
ita   terras.      Thnt   such   is    the   l^m  under   the   circuraRtances 
stated,    is  undisputed.      A  i-ule   equally    -elx  recognized 
is      that  where  pn-tie^^   heve    e.»;^:cuted   eoveral    instruments 
conteujporaneoiiHly,    relating   to   the    bpt-io   subject  matter,    all 
of   the   inPtnments   should   be   construed   together   in 
determining    tho   roal   intention   of    the  parties,     iieo^e  v. 
goonomy  Po_wer  ^o..    ^^41   Til.   ?eo,   p.    551. 

Defendant's   letter  of   September  9th  hereinabove 
quoted,    wakes   reference   to  his    r.pnlic..-.  ion   for    the  loan 
in    ouestion,    th^    acceptance   of   whxch   forinc    the  primary 
consideration   for  hiB  und -.rtaking .     Plaintiffs'    lutu.r  of 
the   Bwne  date  lilo^vrise  mentions   aefend.mt'r,  application  of 
Auguot   P7th.     ?y  reference   thereto,    vho  parties  have  made 
this  npplicrtion  a  part   of   the   contract   of   indemnitj,,    and 
it  must   therefore  be   po    con^^idf^red   in   determining    thu 
liability   nf    the   def^^ndHnt   th«reundero 

I>y  the  rccitala   contained   in   «aid  apolic^t,  ion, 
It  ..B  optional  -.ith  rl^iintiflo   .b   to  ho.  the  Ic.n  .ho.ld 
^e   cYidencd,    -i.e.   vThether  by  b.ndn   or  otherwise. 
Notwithstanding   the  fact   that  defendant's   letter   of 


a30nKJ-wsu:j'.i!io   'suli'   "/;.  J>aM   <7*>X  od:i    '.a  lisws  vt..?ifiT      .  swis^ct    i^:Si 
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tlrae  not  having  baen  placed,    it  was   still  optional  with 
the  plaintiffs,   undur   the  application  in   question   (T,hioh 
is  part   of   the   iTontract  of  indemnity)    "to  procure;  a  loan 
or  bond    isauo,"      defendant   w  b  primaxiiy   intorootec   in 
procuring   the  loan.      The  manner  of   evidencing   it   was 
merely  Incij^nt   tnereto.      Consiuoring   tho  tip  lici-tio:.  and 
dojf  endcdit*  e   letter   of    inacoamity   together   .'x:,  partj    of   f. 
single   ccai.r.iot,    iu  x.j   ooviouij    x,xij.t.    the   aixia   contrcict  of 
ind enmity  v^'iiio   intended    to  protect    the  plaintiffs  against 
the   cliiiins   of   other   broiinxu  lor   commiuaionB    iriaing  out 
of    the   loan,    rc^gi^rdlessi    of   thr.  .aannar   in   v.    icii   it  wan 
evidenced.       .e   art?    th-T  fore  of   the   opinion   that   the   court 
properly  found   tJie   ia.juea   for    the  plaintiffs. 
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Defendant   in   .5rror,' 


▼  B, 
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)      i'^RaOR   TO 


THE  Pi'lTt'iR    ICHO 'WHOFWT  BRRWJ^tg 
COlfrANY,    (a   Corp.) 

Plaintiff   in  Viirrgfr. 


KUNIOIPAL   C-'UFiT 

OF   CHICAGO, 


\.y 


MR.   JU.  Tints  MCDCRALD  I5fiaLrtr3i;PJ''D   THT5   CPI^.im   OF    THE   C^'^.T, 

Defendant   in   orror   (plaintiff  below),    recoyered 
judgment   against  plaintiff    in    error    (defendant  below),    for 
rent   of   certain  premiees   owned   by  oln.intif<",    from  wbich 
sr.id  judgp?ent  this  vrit   of    error  has  bern  proweciitcd. 
Plaintiff's  recoTery  wks  baeod  upon  a   lease  alleged   to 
have  be«n    enterRd    into  ty  »rd  between    the  pprtiea,    wbr^reby 
the   said  premises   were   demised    to   dpfmd?int   for   r  period 
of  three  ycBrs   coiwrencing  May  1,    1913.     Prior   to   snid 
last  mentioned  date  defendant  h:>d   been   in  poasoBBion   of 
said  premises    i  assignee  of  other   ten'^ntB.      Th?   lear,e 
assigned   to  defendant   expired     pril   30,    1913.      ''or   eorao 
iDonthB  prior   thereto  negotiations   for  a  new  lep^-p  were 
cnrriel   on  betvyeen   dsfimdant   '}nd   plaintiff's   pijenta,    as   a 
result   of   which  defendant,    on   or   r^bout  febrmiy  l^^i,    1913 
signed  a  proposed  lea^e   covering   a  period  of   three  years 
coniniCTicing   feay  1,    1912,    which   n^id  proposed  lePBs,    be  ring 
defeniant's   sifjnature,    w.<3  by  plaintiff  ■?  a;r;entB   submitted 
to  plaintiff,    who  wm^  a  non-resident   of  Chicago,    for  his 
acceptance.      The   evidence   shows   that   the  plaintiff  did 
not  aciaiowledge   receipt   of   the  lease,    nor  did  he   in    -jny 

_____ ,. ._  _  y  7.^ 
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uray  indicate  whather  he  int^ind.  d   to  .accept  or  reject   the 

proposal   of  d<3fendant;    that   defendant,   becoming   anxious 

about    the  laatter,    made   rt^peatved  inquiries   of   plaintiff's 

agenta  regarding   it,    but  >?  ;s   on   each   occasion   informed 

that   they  had  not   r^rceived    the  proposed  lease   back  and 

that    thej   did  not   krio*  irh'sther  [alalntiff  had   accepted  same. 

ab  May  first  drew  near,    defendant  informed  plaintiff's 

a^^enta    that   ii   wmo    imp  •r-rtiv?   to   .'cncw  immediately   whether 

or  not   its   eaii  proposal  h^d  he«=n   accepted,    ae   it  had   sub- 

tenajmtB  %?hofae   interests  hnd    to   oe  prot   ctcd;    whereupon   they 

a^^in   inforiBcd  def -•'nd.Tjit   th.-jt    th'»y  had  not  roceired  any 

word  from  plaintiff   and   did  not   kxiov  whethtr   o:.-  not  he  had 

executed  the  proposed  leaae,     j-laintiii  '  s   .'.gents   tr^oreupon 

advised   def en  i'\nt   to   lienn    iihem  a  <jhe«k  for    uh.£  «.ay  rent 

which   they  promised   to   &Goisj)t.       -ccordinglj;    the   i^iy  rent 

war,   paid  by   rf3fe>i'j?mt  mid    accepted  by  plaintifl'j    i:«;ontq, 

jind   the   quer.tion   of    the   renewal    Iumbc   was   apparently 

dropped  on   botii    bideR,    -   plaintiff    never  having  iicictio-vledged 

receipt  of    the  proposed  ieti,t'^J  nor  ii>anifcLted  his   acceptance 

or  rejection   t.Viei'eoi    either   to  liic    ;  gunte   or  to  th'    defendant, 

and  dclenraunt  inaxinii   no   furtht-.r    iu.4ai.rics,      Ln  A;aJ:c;i  6, 

1914  defendant  notifitid  plaintiff  d  i^tjnto   of   it.^    iiisire   to 

teriainate   tne   teii.iney   on    ^pril   .'>0,    1914.      Viiis   comaiunication 

was   acJmowiedged   oy  plaintiff's  agents   uiiucr  d.-itis   of   karch 

19,    1914  in    the  following  langufc^je: 

"Yours   of   M;irch  6th  received   and   contents 
fully  notod.      Ve   n "e   sorry  to  lose  you  as   a  tenant, 
but   if   in   the  future   ;mythinf^  Hriaes,    that   we  ffcel 
you   -Till  'oe   intar.?.3t<jd   in,    -^^  will    tako   it   up   with 
you. 

•♦Thanking  you  for  past  courtecies,    *.\i   ire. 
Yours   respectfully,  *• 


J 


tffiM'iO'Jfti   fiolKfioc^o  j£fe>«si   fic-    «*'«.•   ;?.«ro    ,rfi    sniii'if.sse*"^  sd'css-as 
0 '■i'LU.ai;s.Ifi:  rj-yimc'tni  J-n.p,bit9!C&h    <Tssn  ws^ib  Js'xi'i  tj,.sM  8« 

fa<F,r(  jwi  i^ii  "xn   -xi-aUssffe  wocjj*^  ^on  &.ib  firm   "fi'lrfni^jifj;  moTl:  .i)iow 

i^ixi'i  T^iafc  ■•^ijiJ    xot  Mo3di>  *  8*t->ii.i    ^nsiis  c.t   im:,r-n<S!\^b  ijoaivtjs. 

©OKSf^qoosiS  aid  toi;J'i;:.i'timj«s  'X'-m  d^-iisoi  fcoso^O'J.q  sitl  to  S^isoai 

,^ifi«5foi?'i»'i<:)f;^   ::..rUV  o;;    -iO    ai-nag^:;    ;j.iu  (v^   -i,-».f{j'i«ii   'sO«^'mA.\^   noi^-oo  (jS^-s  'ic 
4,d  :L'./Xvu  £^0     .  E;dx->ciijj  iii   'XaiilJ'tiijl  04^  jjiji>j,BM  iffisiMiwiai)  .(SOS 

fteicJ'.'S'oii'a/fisrjt-o   ;=«i;,ii['..'      ^iUH   ,0{.   Xi-xi.p    no  iiam;K'.i#  9r[if   lajj-iaiM'^d*" 

:©j^.>tf5-.rt&X  s«i®«XXe'i-  ftitt  iii;  l^xex   ,^'X 
^#ii3ci#EfOO   bff.;  l)4ivJ: Boa's:  /i^a  m-^^M.  \o  n-tigiY'^  :■  —■   ^, 
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Defentlint  paid    the  ront  up    Lo   imd   includin,>i   .>j>ril   .^0,    191A 
Old   then  vacjitcd   tht  premiBet.     Ho  tiling:,  fu.tlier  was  oaid 
about   the   alxcgert   lec^je   in    quciition   until   .U(.v.it  10,    1014 
when  plaintiff 'b   ii^antu  wrote   to   defencunt   inf ermine   it 
in   Bubotance,    that   its   leaao    to   the   prenioee    in    aue-tion 
did  not  expire  until     pril   50,    1916,    .-inc:   that   th«y  would 
look   to   aefenaant   for    tVie  paymont   of    the   rert    thereunder. 

It    is   <a-gued   by   deiynd&rit,    th;  t    the  proposed 
renewal   Ifaee   was  n«'vor   accepted  "by  plaintiff,    aiid  henoe, 
the  jjioat  vitrtl    element,    -    t}ie  meetin;:   of    tie  inirdD   -   vn^s 
lacking;    thnt  l»y  puyraent  and   aoceptance   of   tho  rent  for 
Mny,    191?>,    clef  niant,    uh   a  mattei-   of    law,    lecfiirie   p.  holdover 
tenyjit   for    <inuther  ye.r;    imd    liiat   by  R-wking   this   new 
urrj-mfeeiuei. t ,    the   foir.:.er   of''~i;r   to    take;   a   threP   je;-'    l*abe 
ymti  witlidr»'«n. 

The  a  Aiufi   on    the  p;;rt   o.r   txi^   (f^jf  endtn  t   in 

fcuVmlttin^   the  propofisd   l<c;iba   to  plain'..irf '  i.   vsiv.'.fi  amounted 

to   n.jtliinf,   more    tiia/i   fwt    offtr   to   rt.nt  }ii9   priKities;    for    three 

yjara.      Thit*    nj"fei'   tie  plaintiff  wari   obliged   to  uccv^jl,    if 

■^»  teli,    Axthin   a  rtri.tiontibltv   tin*.     I-laintif"  did  not  notify 

dfcfen(J>-nt,   nor   dio  iiiti  ygfcnts,    th^.t  the   I'Sk!  e  had  heen 

nccoptcd,    until   L-on.e   time   in   /Ug-.-t,    l^l-l    (appro:iir;itttcly  a 

ywur  aiid  a  h^^lf   iifttr   tht    offer   w;j.n  made). 

"An   of  i  •  r  ffiuy  he  rt;VOked   or   withdrawn  at  any 
time  before   it    is    accepted  and  acceptance   communicated 
to   thfc  pcirty,    for,    until   then,    tJitre   is  neMhtjr 
agreement  or   conuiu   ration."      0   Cyc.   284. 

"An    o-^fer   once  m.i  je   la  not    to   be   regarded    ;:B 
open   for    the   ..c;cfaptance   indefinitely,      if  no   ticit  for 
acceptance   is  fixed  by  tho  torme   of   the   of  t  or,    .md 
acceptance   i3   lu..  ;e   wiUixn   a,  reHaouaLie   time  and  hefore 
revocation,    it  completes    the    contr  :ct;    but  d-'lay  in 
ac.:eptanoe   beyond   a  i  fcj.iaonabie    tirue    CiiuBi-'S    the-   offer 
to  lapse  and   a  aubuequent  attenrpt   to  accept   is  of  no 
ie^ai    efiect.      Mo   foriiial    if/ithdrawul   of    the    offtu    in 
neceBsory,    if   it  remains  unaccepted   after  a  reasonable 
time."      1  Pr-K^e   on    Jontr-.cts,    ch.    66,    sec.    38;    Trounstine 
&   Co.    V.    vJollers,    55   Kas .    447;    9    Cyc.    299. 


T^ 

M^M 


^I'Si   «,0f-   I k'-uif.  i\m i5i.il !::'ixX  bsm  ^<i    qn  $m)**  &ii£'   ^u«t  *m3wfitS'"i;ss>GL 
l>i; A> ffi  a««r 'ioiCd>Ti:jl  vjtuiU-eyf     .asai^sTS'i;;  xJli^  .b!3^"sosv  n®!!*  ka& 

'"■■'■■■-'  .mrnt:bd&ivr  aBW' 

.■s-&9tf  .b.s.vfi  «>iij-*9X  sffd'  ^■••Eij:    ,a*i(V^^*o  aiiJii  fell?   uon   ,;fH«i;ri*1**U 
.«>  Y.Xi^^^aUso'Jjjcffri)   S>Xi?X    ^Hi^-gui:    til  ©mi:./  0!:n.o«   XiSnw   iJ^ft^u^o-s*' 

'if.iid^lpu  si  yidd^':  ^mdi   li^ms   ,io1:   ,Y:3"xa<j  srfcf  M 

m   bt^t>%B^Q-x   ac'  t)4   ^on  nl   ^tmt  e-ano  'xs'tlio   isA.*        .    ,■ - 

ai   •i.yl-lo   QiU   'is  X^W£»'iM4iw   X,fim^©l  oa     ,io&Vi&   Xijgai 


Undor   the    cir cunstancou,     iefendant    /?aa 
warranted   in   asBumin;:   that   ita   offer  h-id  not  lietTi  accepted. 
Following   th«   advice   of  plaintiffs     igento,    ciofiinaant  paid 
the  rent  for    the  month  of  May,    191D;    anrl   -^i.  no  iiu  ;  luase 
appears   to  hr.ve  teen  n:.ac  prior   to   or   at   thi-.',   time,    iho 
payment  of   the  Btiy  rent  ^y  iJ.^fcndant   and  the  .-.ujcoptmce 
thereof  by  plaintiff    crcatul  a  y:-:'    to  year   tenuicy  for 
the  defendaiit.      (^Ippst^  in  v.  YAxjm^  22^)  111.   110).     On   this 
Btrtte   of    tht*   recorO,    tl  c;   ijcncliision   is    ln<:Yital>lr,    tht-.t  the 
defendant's   tenancy   torminstcd  April   oO,    1914  fUJd   Uiat 
defend.nt    kh^  juotifi.-^d   in   vacatinr;    the  promises   r.t   that 
time.        e  .'ire   thor-forc   of   the   opinio>\    that    tho  finding 
of   the   c'^xrn  below  is    'Hourly  und  raonifeatly  against   the 
weight  of   thj   'n^id'fnao.     Accordingly  the  judgment  muot  be 
reversed  with  a  finding  of   facta. 

KJJV]j;;iSJfiD    YITII    :?i;'"iJ:IIIO   OF   FACE'S. 


-i^Ci.'-     ^^OnJ:^    .iJ!t'    fyi    Z<-'    ci    ■IfiX'i.i^    ^h:'ti    .;'«?9;J  ^Ti::M.   0,?'    S'mBt:iOM 
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116      -      21606 


FIITDIHC;    Oy  ?ACTG. 

We    find   ?iu   g  .f.^ot,    i-.hat;   tVie   propoKed   lenee 
upon    >ii}iich   d?fen<ir<nt   in   error,    si,  }i,   Gullick,   hcs 
Bought    to  reccvcr  fro?  Ths  Peter    iChoenhoien  Jirowiiig 
Compsny,   plaintiff    in   error,    in   this   action,   nev  i' 
becajte  et  binding  oblit^ation  "between    the  parties;    tb.it 
there   wt;a  no   acntiptancR    thf^r    r)f  by    Jefendfmt    m    jtrror 
Tit). in   ti  re.'Honj-fcle   tir-^e;    ?»rjci    that  pit  in  tiff   in    'nror, 
or.    i  nd  rftf.r  'ay  1,    IPIL',    rud   p,.  year    to  yesu:"   ten?incy, 
which  VHC   terminr.t&d  April   5n,    1914. 


.f»~ 


dCfc1l!i      -      dXI 


,^XiifX    ,'■}<!;    XltqA   ^■5?,.:nifn['XQdi'    aevf  rfciiriw 


^^•7^ 


153     -      21545 


NEW   CITY  PKODUCii   COlff/VNY, 

a  corporaticfit^  §  \ 

Defendant   in  iia:ror|  ) 

/  )      iSmOH   TO 

I  ) 

-f,  I  )  MJNIClPya.   COURT 


R.   W.    WALL, 


Plaintiff  in    .rrca^,  ) 


OF  CHICAGO, 


MR.    JUSTICE  MCDONALD  DiiXIVERKD  TliE  OP  IK  ION   OF  THE   COURT. 


The  judgment  herein   complained   of  w«b   entered 
by  confession  upon   a  warrant  of   attorney  ajnd   cognovit, 
for  rent  and   attorney's  fees  due  under  a  certain   lease 
entered  into  between  defendant  in   error   (plaintiff 
below),    and  plaintiff   in   error   (defendant  below). 

It   is   urged   by   the   -ief endnnt,    th^t    the   wr-rrant 
of   attorney  upon  which   the  judgment   in   question   rests, 
is   void   because   of   uncertainty.      The   leaue   in    question 
was   executed  by   the   plaintiff   company,    by  Kdward  iiteer, 
its  president,    and  by  the    iofenfiant.      In    the  body  of   the 
lease,    however,     '>dward   ,;teer  is  named   mb    the   lesoor,   while 
no  mention   is  ma  le  of    the   lessee's  name.      In   the  absence 
of  a  bill   of   exceptions   in    this   case,    this   apparent 
uncertainty     a   to  the  p.irties  muct  be  held   to  have  been 
cured  by   the  judgment.      The  court  below  having  foundthat 
a   statement    of    claim,    a  warrant   of   attorney,    a   lease  fOid 
cognovit  had  been   filed,    the  appearance  of    the  defendant 
entered,    and   the   amount   due   on    the   leat-.e   confessed,    it 
must  be  presumed   that   the  court  also  heard   auf'icient 
evidence   to   enable   it   to   correctly  determine  ydiether  or 


/Z3 


r^' 


af.exs    *    i;ax 


{        l^toixs;  ml  ^  lis  &K0 19^,1 

»or>AOiHO  -go  i        •  \ 

1  .lot's;!!  al  ;^T;xi<rai:.3i-( 


.•rJl'fr.O  SHT  'CO   MOI.gi'SO  6110'  «S/S,¥IJ£M  GOiAISOdOM  llUXi^lTU.  .^ 

a;lj   "io  -yi)oo   ©fit    xxl      .;' nu:;.biMOt&h  ».(it  Ajd"  hns.    ^tmiblaaiti  sr-ii 

sjsnaad'a  exid    nl      .agusa;  s'ssaassX  6»Ar   to  ^jt&oi  el   rvCiitnsst  ca 

.a0:-3d  ey^ri  o;^   ^>Xsri  acf  j  aim  rjsjtc^-xrrf  srfj-  o*   e-:   ^^ «'i«^"'5C!;- o nw 

&iw  9i3&!5sX  a    /(^sja-xcKf-JK   'to   .twa'x"?;,ew  s    ,mxi?Xt>   "to   ;^f»jn3,t.i!5tta  .s 

i svit' mj^^-ji in  'try    aO  eax5.3aj-j©(|<jJ3  surf*    ,b&£i'}:   nesa   Jjeri  ;}xvoffso«'' 

^^    (l>«K«;v1:r;oo   6»a«oX  G^t?   no  s>uf>  inuQinn^  qiH   brm    ,J)t)i®^K» 
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not  any  irregularity  existed.     Boylea  v,   Ohytraua.    17  5 
111.    370. 

In   this  view  of    the   case,    it  becomes 
unnecessary   to   consiaor  the  other  points  raised  by   the 
defendrint,        ccordingly   the  judgment  will  be  affirmed, 

AFFlHlOSDe 


'   ^.c■  '7':)':i'  .Viil     yiV-i<i' 


V 
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U<6      -      .M579 


Vx.TV.h  FOX,    ^'iTHOLY  B.    VOX, 

JOHN   L.    ?0X,    JOiiJ^lPlI  J.    POX, 

FU/^K  C.    P'-^X,    LICIL^'X   ii.    ]rCX, 

'VS!.    J.    li-OX   and   tfMG.    l).    T>'OX, 

trading,  u2    the  Peter  IPox  oona  if   jiRKOH  TO 

Company,  M 

Dcfc&dMita    in   Lrrcr,      f       WmiClBj\L  CniTKT 


OF  C;fICAGC. 


V8.  \ 


COMPANY,    a   corporation,  ,'       ) 

Plaintiff   in   /jrror*        ) 

MR.    JU..TICji  MCDONALD  DlSLIViiiHED  Tllifi  OPINION   0?  THE   COUHT. 

Defendants   in   cri'or   (plaintiff e  belov?),    recovered 
&  jurigmrr.t.   for   ^207.40  against  plaintiff   in   error   ^defendant 
below),    for   an  allegea  loss   of  10/  per  bushel  on   fi,074 
tuBhelB   cf  potatoeo,    said   to  Vifeve   occurreo'    througr;    the 
erroneous   transmission  by  defendant  of    the  following 
telegram,    dated  iiOTe/nber   4,    1911,   which  plaintiffs   &6nt 
to   one  A,     ..   HoKste&d,   Black  River  Falls,     /ioconsin; 
•"Offer   sixty  nine   delivcrGd.     Fancy  ""yulk  ^hite  potatceB. 
Projcpt   shipment,      >V  ire   accept  ox  not."      Jaid  telegrairri, 
when  delivered   to   the   adarfessee,    read,    "rffer   csTenty  nine 
delivered,"    etc,     Homstead  accepted    the   supoosed  offer   of 
7S/,    tut  before   m&iciiig    shipment   of    the  potatof^?;    in 
question,    cciui-aunicated   ??ith  plnintiffe  by    Lon^i  dint^noa 
telephone,    when    the   error  was   discovered.     I-l&intiffs, 
however,    ordered    tne  potatoeo   shipped  at  79>?.      Afteriarda, 
the  Judguient  herein    complained   of,    was   recovered  by 
plaintiffs   againat    the  defendaiit. 

several  points  have  been  raifced  by  defendant 


9^^312    «    sax 


iOCJAOIHSi;  "ilO 


♦  ST 


^' V 

s 


\ 


-s*« 


in    ito   asr-.ignmgnt   cf    orror;:,    but    in    our  rio-,/  of   the   naao, 
it   in   neoosuary   to    con«iier   only   one, 

Thero   is   a  pronotincod  lack  of    ovidanco   in   the 
record,    of   rmy  rtajmriKae   h.a'ing   been   anfri-rcd  by  -jlaintlffs 
ns   n   result   of   tho  negligarrce   charged,.       /hat   the  market 
value  wr.E   for  :^ot--.toes   at   the   time   ir.   nuoBtion   don^  not 
appear,   nor    ir   there   i^xiy  ot.h  r   ?vid-:ir  ^r   in    the  record 
from  wiiich   it   can  l)o  re^ioonabLy  inferred   that  plnin tiffs 
sust^iinfi.l   .•^v  lonr  hy  rcwton    thereof.      Prom   th.3  noro  fnct 
thtit   there  w-.s  am    error   of  10/?'  per  bushrtl   in   the 
lr£jiainia!3j.'in   of   .^Inlntlffs'    message,    it    Aoco  rot  neciissarily 
follow  that  tiiin    is    the  ioe?aiire   of  plaintiff  ej'    drjjna^er. ,      The 
burden   of  proving  dy^nagen   vt.hb  uptn   the    -laintiffs,    and   they 
having  failed    therein,    tho  Judgment  must  be  rcyerued. 

Plaintiffs   are,    howovnr,    entitled    to  r  icoviir   the 
aiflount   ifhich   triey  pxii    ch  j   il    rjud  nt  foi-   ,a  ?ndin;;:   the 
m-jSHage   in    jueation,     yhich,    with   interest,    anio.int3   to   T)?^ 
a.ad  for    ihia   aJK.;unt  judgraen",    :i.3  h.;r.3   antorod   for  thg 
plaintiffs . 

]IJV!3H3ii;d  Mil.  j\r:fi:Ljii'i  iLin.io 
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CATIIAHYNT      ILiJCfi ,    Kxecutrix  |) 

Of   the   i'istate   of  Thomas  ij. 
vilBon,    deceased,  /    ) 

Defendant   in   .^rror,  /    ) 


/  ! 


▼  B. 


,# 


MIRROR   TO 

MUNICIPAL   COURT 
OP  CHICAGO. 


F.   NOHWOCD  WiLtiON,  /  ) 

Plaintiff  in  Krj^r.        ) 


Ml\,    JU:,TICi";  MCDCSJaLD  DliLXV  ilR VJD  THr,  0PIiaa<3    OV   THK  CODf^T. 


This   was   an    action  brought  hy  dof   nriant    in 
error    (plaintiff  helow),    against  plaintiff   in   error 
(defenciant  below),    on   a  promissory  note.      At   the  cloBe 
of  all    the   Lviclcncc   the   court   directed  a  verdict  for   the 
plaintiff   and   entered  judgment    thereon,      .defendant  brings 
error . 

It" is   contended  by   the   defendant   that   the   trial 
court   erred   in  directing  a  verdict  for   the  plaintiff. 
Th«  affidavit   of  merits  alleged,    by  way  of   defense,    that 
there  was   a  failure   of    consideration    for   tbe  note   sued 
upon.       'his   being   an   affirmative   defense,    the  burden   of 
proving   it  was  upon   the  defendant.      Certain   i vidence  w  s 
offered   on   behalf   of   the  defendnnt,    consisting   of   letters, 
checks  and    the   testimony  of  VT9 ,   Sarah   S.      ilson,    mother 
of   the  defendfint  and  of  plaintiff's    intestate.     Her 
testinony  was  mainly   to   the   effect   that   she  had  received 
$500  from  plaintiff's    intestate  about  July,    1910.      The 
note   sued   u   on   recites    on    the  back   that   it   w  .s    "to   take 
the  place   of  my  note  due   ^epterber  7,    1910,"   -   indicating 
the  existence   of  a  former   indebtedness  by  defendant  to 


^^ 


.r^y.- 


^mis,    •    s&X- 


C       ^tdfxii  a^/ttiiakMl'l 


^Qsii    ,8i.^ns'i':/.b  "to  %ii'w  x'^    ibe^e.xXB  a^itrm  'to   Skv&biitst  itttS 

•li.vd'Li'om   ,(tosXi;.     »;     fJ«'tafc!   .aitM  to  \/toc!iJ^-26*  arid    brws  8>if>sdr> 
loH     .©^s^ustj-fTl   a'ltli^RiBXq  'to  i)r«5  .tniB.bnsil©i)  sriit  1;o 

«>dT      .(UGX    ,\IuT.  ,ttrodi,?  a>;^^d'e9v*al    s''i'i.iicii&la  mo'il  00a>,. 

©is#   oj  "    0f;w  d'i   vBifd-  :^0i2rf  s^di    no    unititi.Q&'i  cioqu  i)»w«  oJon 

■^ta^t^mbrJ.   «•   '■' ,'>X9I    jS'  -cfeo'iii&^qat;  ?iift>  ©io«  ^ai  lo   aoisXq  &i1b 
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plaintiff's   inteste-te.     On  July  18,    1910,    plaintiff's 
intaetfftA  wrote  dt.'f endrint  a  letter  which  roatls   in   j>art 
u8  IoxXowb:      "YourB   of    thf»   15  th  ro  ached  me    tliis  h,  U, 
*     *     ♦     Of   course  you   caji   -ieep    the  money  una   do  not 
bother  about   tha   interest  part."     From  this  letter   it  will 
be  readily  seen    tliat    th^  dofondant   Aas  already   indebted 
to  plaintiff's  itvtestace  aur.ini'^  July,    1910,    -   the   time 
ulien  Mrs,    ?i'il8on   testified   to  having  Xijctived   .^bO'-'i  from 
plaintiff* B   intestate.      Therefore,   her   testimony   in   this 
regard   can  have  no   bearing  uoon   the  note  her«  aucd  uyon. 
The  lettere   end   nhecke   introduced   by  tht;   defendent   in  no 
way   corroborate    the   dof  endar  t,    bur.,    on    the    contre.ry,    tend 
to   show  thfit  he-  wan   inr, f>bted   to  plaintiff's.;    inteetate. 

Prom  e.  cp.rfful   examinf.tion   of   the  record,   we  are 
of   the   opinion    that   the   evid.;nce   offered   on  behalf   of    the 
defendpnt  iprfsentpd  no   nuot-tion   of  frot,    pjn6   that   the 
trial    court   therefore  proiM  rly  directed   a  verdict  for 
plaintiff. 

Finding  no  reversible   error,    the  judgment 


i         is  affirmed. 


AFFIRVKD, 


««s»« 


l^'Xi^r;     iiX     t5b«a'X    dSiits     -X^^jffsi    13    ^jR^ifejSi'fefc'  ISACIt?,   ^-^HH^tSi^iM 

bmdi^jbm  xts'^'ilB  b-bw  i'n/vb «'.■.■  !&&  sik*  cJ'.mjRW  i'j©g>is  x-'«'^^J' *'':*'!'  "^^ 

sjtU   ni;  Ti:i(ai-wi;ii=i3.i   ^ttul  ^'at%iylv';'.mf£     ,i»;?»^sa«*m-   a-*'i,'ti:;»axijj43[ 
*:i£»i;X'  i>ft?j'js   ^'i^M  &>int\  f^iU  fjocii  S'E^i'Jrsjsc!   Oit  t-v&ri  i\e,ti   bisjja-j 

i^s^rnit^ihui  a,dc?    ^-tcs-j's^  svXfiiao:aY&^.  on  sitlteif  ,    ,,.     .,, . 

,.,,^  ,  ,|l»)I^.X|it"ljS„ ,©4 
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224      -      21619 


STAHItiLAW  KUZMIi^MCZYK, 

J)eferidant   in   .']rror 


\  I         ) 

\  I  ) 

J03>a»H  bCHLITZ  BRiSWiHG   COMPANY, 
a   corporation, 

Plaintiff  iAjfirror,  ) 


lORHOH    TO 
MUNICIPAL  CPi'KT 
Off    CHIC;>GO. 


MR.    JUoTICK  MCIXWALD  DJ^O-I Vt'.HKl)  THI?  OPINIOH    OP  THE  COURT. 


Defendant   in   error   (plaintiff  below),    recovered 

a  judgment   figainst  plaintiff   in   error    (defendant  below), 

for  damages    to  his  property* 

It   io  contended  by  defendant  that  the  statement 

of   claim  is  fatally  defective   in    that   it  fails    to  set  up  a 

cause  of    action,    and  hence   the  judgment   should  be  reversed, 

\  The   s3tatement   of   claim  filed  herein   alleged  as  follows; 

"Plaintiff's    claim  ia  for   the  killing  of 
his  horse  and   injuries   caused   to  plaintiff's   wagon 
and  harness   on   to»wit:    the  3rd  day  of  March  a,    i). 
1914,    in   Milwaukee    vve,,    at  or  near   its   intyraec- 
tion  with  Chic;:.^o    Ave.,    in   the   city  of   nhicugo,   by 
reason   of   a  wagon    thpn   and   there  belonging    to  de- 
fendant   corporation    and    then   and    there   operated 
and  m.inaged   and  ^aidtar   the   control   of  a  s.rrvant   of 
defend  nt    corporation,    colliding  with  plaintiff's 
said  horse,    wagon    r,nd  harnogs;    said   collision  be- 
ing  caused  by   the  negligence  of    the   servant   of   de- 
fendijnt   corpor-stion    to    the  d^traage   of   plaintiff   in 
the  sum  of   $200.00fJ} 

The  alleged  def    cts   are   that   the  statement  of   claim  fails 

to   set  forth  any  act  of  negligence   on    the  part   of   defendant, 

or   that  plaintiff   was   in   the   exercise   of  due    care   at  and 

Just  prior  to   the   time  of   the   collision. 

The   statement   of   claim  avers,    -    though  not  in   the 

technical   form  of    coriimon   law  pleading   -    that   the   act 

complained   of   occurred  by  re  ison   of  defendant's  negligenc*.  ,  T 


? 


eXdXS      "      ^SS 


i',    :'\    ,Yid^i<tsMoa/ {^siiwaiW  sTiJia?)^  H'i^i.soi;. 

(  \,  .  /  ^itOl;{•r.•XO■:3;■XOO    « 


"Ci-^^-r-'i^rJ.   B^s    -men  id  ^»    ,,*y>.,  ii^^MimrXM  dl    <^iW 

■•■  f  loo.OOSi:^'  to  mx&  9s&i 

■       ^Xiijl  .^ti./.'.Xo   to  .tri;?jcfi«j^.fjl^  ^4^  ,;;„«sf{oi'   s^-^y   atoc*'t9ifo  DstjjeiXja  ®is{S' 
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Undur   section   40  of   the  Municipal   Court    .ct,    it   is  not 
necesB   ry    to    aet   forth  a   causie   of    action   with    the 
particularity  required  by  thu   rules   of   coramon  law  pleading. 
Nor  is    it   essential    to   ;;et  forth  that  plaintiff  was   in   the 
exercise   of    due  care  prior   to  and   ..t    Ihn   time  of   the 
collision.       iaid  section   requires   only  a   "brief   statement 
of   the  nature  of   tne   tort  and   such   further   inform  tion   as 
wilj.   re;iaonably   ini'orm  defend;jnt   of   the  nature   of   the   c:iae 
he   is   called  upon   to   defend,"     jjjnb er^  v,    Citj^r  of   Chic»£0, 
271    Hi,    404.      The   statement   of   claim  hereinabove   quoted 
conforms   to   the  requirements   of   said   B.-ction, 

It    is    also  urgHd   by   the  d-fendant   that    the 
evidence   is   insufficient   to   sustain    tlie  judgment,    and   that 
the   damages   are   excetssive.      Th<3   evidence   shows    that 
defendant's   servants  left   the   team  and  wagon   in   question  on 
the   street  unattended,    while   they  went   into  a  basement 
saloon   to  deliver  beer;    th.- t  during   their   absence    ,    the 
team  proceeded   down    the   street  and   collided  with  plaintiff's 
horse  and  wagon,    causing   the   damage   con^^lsined   of. 

Defendant   contends    that   the  horaea'   heads  were 
fastened  by  hitching   straps   to   the  pole  of    the  wagon    they 
were  drawing.      .vhile   it   is   claim  id   this  van   the  usual   smA 
customary  way  of  fastening  a   team  while  unattended,    yet   it 
is   apparent  from   the  record   that   this  method  was   inadequate; 
and  whether   or  not  defendant  was  negligent   in   this   regard 
was   a  question  of  fact,    which   the   court  below  found  adversely 
to  defendant. 

Prom  an    examin   tion   of   the  entire   record   in   this 
case   nnd   from  a  careful    consid  rntion  of   all   the   evidence 
submitted  and   the   inferences   that   can  be  reasonably  drawn 


sjfe  /sixo  .(^rjol:ai;   'xadi'-Kf'i   ttufa  bus  ■fs.ibt   ^>ii&  'ti''  ^'siM,'>y;n  ^ricf   to 

i:?):l:j    i.>j:?sy"    :f  f!i;  APHIS' 'I  •:.;   -^sdi   X'f-    k'.ys^tu  o&I.e   Si    il 
o' fiVLst^i a « 'i  js  i)j.?;i,   4-ff-s?/  %?icl.-?   niksbfi    J^i,bmii$i:::tvs3  d'iJi-nia   iail* 

\Bi'BU'pQh^\Ki  fi?-ft   hftjiyeK  &s.i-iA  .t^uiJ    bi.ost';r. 'x  sri*  moil  iSA)i£i.qqi,   aJt 
vXs5'2'r*'V&.!i  i>m:o"!!r  -weii^d'  .riu^D   »jt{5   j!^?ti:.rar   .^oal  5o  ixoitssiifp  s   ajsw 

co.»b^"V;?.   oiif   XX.-;'),  lo   riPid•t^"^•- t'ianoo    lUiS'SiVO  '«  fsjo-?:!   bas?  s^iso 


•3» 


thorofroii,    .e     re  ol    tlic  opinion    t!i<>t  Uie  ^iucgiatwt  of   the 
curt  li  i^upported  ^y  Ukts   •.'vi'.'«nc»« 

i'indiJiiti  tto   rviv  rtsitoic  error   in    iih>i   record,    the 
juagia(:>nt  will  be    .ffirnud. 
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CHICAGO   'J»....H':      OOz-d.   CO:iP,\HY,  |  ) 

a  corporation,  ^  \ 

Appelliint,  *  ; 

vs.  \  I  )  MUiJlClPAL   ecu  ^T 


OF  CHICAGO, 


R.   C.    vfij.T',,:T?  and  .v.   H.  I 

WHIT-.^JTT,  f:o-partarierB  doing  I 
buslnnai;  as  ;ii.  C.  "/lilT  '  •v;''''"  GOAli 
&  KINIKG   CO,, 

/ippell««B. 


MK.    JU''TIC]5  UODCITALD  DSLn'imi^D  THii.   OFt¥IOI.I    OP   THJS  Cnj/lT. 

Appell?mt   (plaintiff  b«low) ,   brought  an  action 
against  appellees   (dof endiinta  below),    to  recover  dtJinu,<?ee 
for   the  alleged  breach  by  the  d«f endnote   of  h  written 
contract  by   wron.^fully  refusing  to  deliver   to  the  plaintiff 
certain   coal   as   therein  provided,       st   thtj   conclusion   cjf 
flaintif f*B    ovidenop,    by  direction   of    tho   court,    the  Jury 
returned  r.  vcrc^ict  finding;  the   iar>ueo  for  the  defenaontc, 
upon  which  Juiigrecrt  wna   Rutured  af:alnBt  pduintifl    foi-  coste, 
which  judgment  pipintiff  by  thin   appial   seeks    to  rererse. 

By   the   tcms   of   the   oontr.uct   out  of  which   this 
action   nroiie,    'defendants  :iur«e<t  to  furnish  to  plaintiff 
IBC  tons  per  day  of   certain  fjrMdee  of    cot^l,    from  '-'ooomber 
28,    1909    1.0  Msrch  '60,    Vd\C.\    tOT   which  paymeni   wan    to  b« 
nade   on   the  10th  day  of  CHoh  bionth  foliowinff  t»liii?»nente. 
The  evidence  shows   that  certain  shipments  were  raa.de  during 
the  month  of  >'ec  niber,    1909,    which  were  pjiid  for  on  January 
15,    1910.      There  were  ulco   Khipaents  in.:rte  by  defendants   to 
fln.ir.tiff  during   the  month  of  January,    1910,    wnich,   for  the 


\  '  , 

\  i'^b-div.    -    ass 

I 
■     -     ..•^.       .  ■  ■  ..■•■-•■.■,.*'■' 


I'jf^^^.t'i^'  ,^i  'i:o  fii&iAbmi\-s.r.  '^di  %^  iiose'jd'  fesjjsiXXja  oil*  lot 
1'Ai^«.i.«,iq[  ijifsi'  o#   'i'.'iYlXsb  ol  TSfilisyla-s:  Y,XXjJl?iHO0.v»  x€  ^'oa's^ooo 

iso>{?fio©>  fiseit'i.^Xt^oai    ts  as'.Swj'^a  ni^^tT'^o   Iti  yfiS*  -sa^  sm^  08X 
»ii3  -xet  ,jt>ifiw   ,{:U9X   ^xt:mtm\  'to  riitsoja  atiJ  arainob  llXiaiiiX*?? 


*fl» 


hereinafter 
reeaona/statea,   have  not  beon  paid  for  by  the  plaintiff. 

On  January  17,    1910  plaintiff  arote   the  'iolfoadiinta  fc3 
f oliona; 

"we  beg    to   call   your   nttcsntion    to    the  faot 
th-:t   we  have  reciived  no   shipmentB   on   our  contract 
made  with  yn.i   i  ov   youi.    ':'xom    ,axa,    Ii:.,,    oinoe  J'aa. 
8,    .md  huv«  hi.d   th<j  iwatter  up  with  y  xat  Mr,   ;^tln«on 
(met  waa  aeyurod  by  hiu   t/iai,  he   wici  -.Vit^hiUc:    ''lao   uume 
and  Wiifc  doing   all  he   <;oulcl   to  get  ea^me  forwarcW'ti   to 

UB, 

"tie.  raunt  inaiet  th;  t  we  roc«iv«  Biiipen&ul  on 
thia  contract  to  th-:i  5?xtent  of  15C  tc?n8  psr  day  as 
stipulated, • 

to  which   tht.  following  reply  \?a3  made  \,y   defendants   on 

January  18  th: 

•W«  are  In  receipt  of  your  favor  of  the 
17th   iniit,   and   are  ourprise      to  note   tl«r>t  you 
still   expect   to  receive  shipments  un^ler  your  contract. 
If  you    rrjfer   to  your   cont:.'act  you   wiii  not*?    that   it 
calls  for  payfl/snta   on  or  before:   the  lOth  of   eao)! 
month  for  nil   chJpmfcntB  rcttfi**  cuiring  the  pieoedin 
rannth,      Thereioro,    inHsaajch   hu  xsvo  dl6  not  receive 
your  rr.ffilttanoe  on   tlio  ioth  xnrit,   *e   ctmcelied  your 
coritfHCt  on    tha  lith   iriftt." 

¥he  luiEt  shipment  of   coa.1   by    i^ffimdfmts   to  plaint  If)    was 

BBHde   on  January  5,    after  wilch.  <iefendfint«   refused   lon<?er 

to  be  bound  by   their  contract.     The  price  of   poni  having 

advanoeo   sharply  amu  plaintiff  being  In  need  thereof,    it 

Baae  repeated  dennancia   on   uef endsnts  for   further   shipTr;ent8, 

Hli.   of  njiioh,    oowevor,   proved  unavailing*      On  February 

10,    1910  payment   tor    th'?  uoai  shipped  durin,?.:  the  raonth  of 

January  vthn   aue.      t-'lfiintlf f   refuaed   to  make  payment 

therefor,   becauae,    sa   stated,    the  defonaantB  had  failed 

to  deliver   :my  coal  after  JanuHry  H,    l«ilo,      in   Osr.einber, 

1^10,   plaintiff  broj^^ht  thin   guit  against  defendantn,    for 

damagea   alle/jed   to  have  re';uited  from  def  endantts*    said 

breach  of   the  contr-ict. 

,^ile  several  points  have  been   raised  und   '^r/^ed 

by  plaintiff,    yet,    in   our  view  of   thecaae,    it  bonosBoa 

necessary  to  pans  upon   but  one   nnntrollinR  quaation,   viz.: 


,iwL  is^>ni<^i    .(.j.Xi    ^i-x-^'    S5«x'l    ,>,i.t<!;^   -iC"!   J!'-^   ±J*w  0r:^m 
^.i   $'^^:IJ    ^>c;«iv   XlX^    i?cv;  ^o.'Xj/wy  yalo-i   Jrot  IX 
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Dld  plaintif*"  in;:Jce   ujt   a  ^rirm  facly   c-  f;«>  ??,'srain3t  thfi 

i'hare  one  p  »rty  commits   a  hreach  of   contract, 

the   inmoopnt  p»rt,y  tiT.»rrtto  Tny  cloct   to  piroue  ona  o.*"   three 

distinct  reinedlos,     »b  h.^ll    in  l.  ^,  ^  M.   ^.  ^,  j^,  v, 

RichnrdB,    1S3   111.    fi9,    SOj 

"Tt   l3  -^ell  f?f}tr,lt>d   th  it  whKTij  one  party  ropu- 
diatoo   the   contract   find    rofuues  longor   to  hu  hound  by 
It,    t"n   injured  ->«jT"ty  hin   an    election   to  TjursuB    ?lther 
ftf   throt;  reroadiejn:      iU'  nsay  treat   the   contract   n.B   reacin- 
dcii,    nni   recTv-sr  u  inu   'lui-mtura  fP('ruit  eo  far  na  he  has 
perforrred;    or  ho  may  keep   the   contract  alive  for   the 
benefit   of  'both  pft^.on,    'Jung  -it  all   tiiseo   bia-^slf 
ready  jind  able  to  perform,    tmd  at   the  end  of  the   time 
specif  1:'^    in    ^.h  ?   conti'vct   "'flr  p'^-rf  orjaa/ico,    nu';   .'uivi   rc- 
covi;r,   un^or    the   contract;    or  he  fluay   ti-eat   the  repu- 
d.l  -tion   MB  ;)uf.tlnv;    in    »n'i    to   th(»   con-^ -ict   ''or    oil  pur- 
poses of  pf^rf ormance,    'mi   »ne   '"or  t.'i->  profit^  h      «Mild 
hnve  reali^'?rt    if  he  hp'l  not  t^f^on  provontoil  fro^T  pcT- 
forniing," 

to   th'j  3  ifoij  -^^ff'jot    >>'&:     Lxrab'sr;  .^]o«  ^.  kiSlUC -12*»   ^'^■'  m* 

Ap?,   56;  ^^lap'^jr  V,    \merlq^<n  j^<>3l  ^  .)u.vi>ly  j^o**    ^'^^   ^-^*   '^'PP* 

131. 

The  undisputed   .r/ldenco   aho'ra   thai  .^fttjr  defendants 

notified  plaiatif  r   of    .hoir   intention   to  dincontinue  ohipmenfce 

of    coal   to  it,    plainti^'r*  dsiann  led   thnt   th«   r,ont.r >,<-:'>,  'ba  fuX- 

fPl'^d,     \r\(*.   re^usi^^d   to  pa;/  i'-i-'   th<i  coal    ieli/orkjil  aurin^,  the 

Eionth  of  J'jmxary  unl  sea   nYiipraantG  v?er«  rouuraeti,      'xhyrca  can  "be 

no  djubt    tihHt  plaintif:'  had   el;ot>id   to   :c;seo   tb«  confcrjnt    ilive 

notvr?. thfjtfindin-T;   i^iTenAimta*   notification    that   Uviy   *oaXd  not 

ruake  further   ahipments  under   it.     Plaintiff,   havinrj  oltjctod   to 

keep   the  contract  uliva  lor   the  ben-i/it   of  both  pdrtX^^-i,    it 

wat!  n'^cooa or/   t©  p-jrfor.ti  ita   part  of    th.}  a;5rijjic»?nt   by  p.iying 

for    t:i^   OLoal  dellTrtred  durin-^r  January,   hy  February  1   ,    or  if 

it   slahed   to  make  puyaomt  by  aalMng,    iff    ite  dMifi?\^e3   alleged 

to   ia-?e  be^n   c\U3Gd  by    lef  .^ndimta'    r-;fueal  to   ship   owid    joal, 

it    Via   incumr-^nt  uonn  plaintiff   to  hare  ^p.de  a  oi.stinct  offer 

eo   to  d»,      (Harber  Broe.   Co.   v.  a  of  fat     ycle  Co..    IM  111.  84, 


-s't  .f>n.n   cvijs:    ,©aiu-ii!fjf6*5tf' cj  -xc't  iJcs'-'-.U'xoss  ««fi   ri.t  ^oittow^g^ 

bliJi:*-  r'ti  liiiJ.x^'iii  t$'^  '3-o'>.  s^tm   fji'iis    ,t«or^m'?.e1.Tr^  "to  ass'Oij 
-Tfc-  -n*«ri't  .tir?i}'«otf>''Aq  no»<!f  Jen  f'«f?  ©ii  'U   i>^^?;iIe5f.  -stvisrt 

.X££ 

©ey-  y.tni'^ri*  jji,ifjv^l6v:    X»<>o  jsri;J-  'rs';'!  ^iCf  o^   Ijfffiwls-f  S>mi    ^fef^XXil: 

S.r.     ,if>i:^ '!'.!;,.;;;    jTurffCf    Ic     tf  I.';  J)  aS-W    Sfiv     'iO'J.    f'VJtX.tJ    jff'i/i^fJOO    ®<i'#    cj&»^ 

ti   10    4-X.  \':iBm:<.ir}%:  y.^   ^x'xK'isninl  niii'^ub  k^invlXioh  XjsaP   OfCl   tot 
4  Lfio:.    btt^'ti  qlne  {hj?  Xgewlw-i    'eJ-^jui  flttot    \ft  ib«»w*te8  fns»«f  »V«f'  o;t 

SI'S  .i.i;:  i-;U  ,.or:.'  6>i;»Y0  tx?ii'^¥  .v  .ot>  ,^';:■•"^  — •_  »»'••'  '*«  ♦■-■^ 
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98.)     Proof   on  plaintiff's  part   thr  t   it  had   substantially 

performed   itx  pa.n   of   ty:e   cnntrtct    'vrvp   .?fjE^rnti«l    to   Jta 

rifcilit   cf  racoTcry.      Tn   thit,    horevrr,    rlfiintlff  he   failed, 

nnf.  conoequentiy  it  finds-   lt;.elf   in  much    the   eerce  sitU'ition 

at  were   tiic  plaintiff f.    in  /r;.->!tr  Urot  .  ^^o .   v.  T^offat   Cycle 

^,,   supru,   r.'hervln    th'-.   imiv'.  l.pld,   p.   03,: 

"The  p  rtica  Loinc  all^^e   In   t-fnvlt,  hn?/  cm 
cithox-  jraint..in   an   action,    u  M)n   the   contrpct,    Tor 
Ito  bre.ich  ty   the    otht-r?      /n:;i  hinrl^rs    <.h«  r-pi  lif    ticn 
•f    Ux..  rule   in   rmch  cm.p   thnt  potior   ^-»;t   corKlitIo 
rief  ..nc^ntirV* 

Thiu  bcint,   tl-i:  i'cttlcd  l;,w  of   iJiia     tate   m    the   ■"lU'-^'tion 

vmd:..r  con;ii.-.or'..li'3n,    it  munt  be  h"l'J   th:  t  t>i'-'   trinl   foiu't 

properly   c:i:^uct:tl   the  jury   to    rind.   ih«^i  i.S'Uc»?  fo"^    Die 

daf  ■aici.'.-nta. 

J'iniing  no    rcver'^iljle   -..rrov,    tJui  J^.'ftgm-  isi  iFill 

be  ifcf .finnrd . 

AFr'IRilXD. 


ll:l;£iji:i 'it^^  1^.";;.  ^^S^.M  ■^■•«Jiv'    3..:.!j;V    vi:>.Uft    ,«,;.    •iv*.;in'   isiivi  ,  t© 
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H-iLIii  HAYli3,    a.A:^Y  A. 
Ilix^iio   and  JOi,l:j   iiJiiJSii, 

\Defenclaiit8  in  ;;rrr)r, 


VB, 


W.    M.    WHIThWTON,      ,  . 

i' lain  tiff   in  llrror; 


■1^ 


)    ERliOH    TO 

MUMICIPiO.   COUHT 
OF   CHICAGO. 


jC:.    JU^^TICiS  MCDOKALD  CJ^IVLiiLiD  TJIK  CriiilQN   Off    JriL   CCUHt. 


This  writ  of  error  is  prosecuted  from  a  final 
order  entered   in   the   court  lielow,    denying   the  motion  of 
plaintiff   in   error   (defentlant  heloiw)    to  vacate  a  judsment 
by  confession,    in  favt:>r   of  dofe.-. dentil   in   arror    (plaintiffs 
helow),    ent'jrdd   on   a  loaae. 

The  only  quay ti on  presented  for  dotermnation 
"by    this   r"oord,    i^    rht'ther   or  not   the   trial    «ourt  Viia 
guilty  of   an   abuue   of   \li>  djonjotion    in    ionyiuii  sci-id 
motion.      The  verifx-sd  petition  filed  by    thvi-  defendant 
and  the   affidayit  attached    Jioroto,    alldtirfd  a?i   folifJHs: 
That  on  Tcbcoiary  -2),    1915   a  repreaentatiTe  of    tho  raal 
estate  aii'jnta   «ho  had   charge   of   the   :.ta:;i:ifc;    •if    the  proaises 
for  plaintiffs,    caliod   at   the  home   of   tha   aefendunt, 
leaving   with  hie   wife  for  dofcniiant's   signaturo,    duplicata 
draft   leiiSB   from  _)laintiffs    to    ief cniant;    that    the  rj.aid 
representative   directed   that   they  be   executed   in  duplicate 
by  defendant,    who  w.-js   aleo   to  furnish   the  namets   of   two   or 
more  persona    .ic   rnferences;    that   if   said  references  were 
satisfactory  his   leaae   would  be   accepted  and  one   copy 
thereof   executed   i)y  plaintiffs   and  returiied    to  defendant; 
that   on   the   following  day   (February  21st),    the   said  <v/ j^3 


Cf7Sis    *    cas 


^T}vy:i'j  ,^^..\0  id;:"^y:>  b}-^  aj.j^iiviJi^if^  c.ii^."^:;ii'f  mii^mi  \m 

a"i"l,L?n.i;.jXq)    'to'-.; 'it'  i'^i   fiv^aab.Tgtai;  lo   'lovs'J  ax    ,ao.t^vas.1:.'joc5  Ac^f 

» S  B  K  i'  I  Si   iTO  1>«  '1  ■.!  ;!■  f;:o    4  ( wo  X®  rf 

iyi..i«  ^}/!i.vft-.-   ni    fi.c>i:vt«!.-r.^>i:;l^ '<:!*i:    Ic   o(jmLj,  fits  1,o  vifXifefs 

asitsiauvvq;  affii    It    ^r,u..;:':Vi    i&i{5   'So  !>si«;it>   hurl  mir^  Kj-iie^ya   ©i.aiJeis 
fex.u;   ;;'.rf+    j£a..r    ;c^iis:;j.  a.'/ivii    o£    i:\\i:>vii;T,ii_  laoil   aaffiiivSi   JliSS'st 
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representative   called   on  defendant's  wife,   who   delivc>red 
the   leose    to   hire   executed    in   duplicate   aa   directed,    and 
furnished    the  names   of   two   r^fsrencee   at  which   time  said 
repreaent^^live   informed  her   that   if   thv  r^'f er-^ncca  were 
B:)ti3fBClor:/,     iof -rrJ  >at'r!    oopy   of   the  Ir-iae  'sc  ;ld  );e  re- 
turned  to    I'irn  nithin    ten   djsyo   from  th-t   tlr.'?;    t'ln  t   this 
information  w  s  given   'J -;f  fndant '  s   wife   i".   nnBvnr   to  an 
Inquiry  by  he-  as   to  how  long   it   wruld  take  before   defendant 
would   know  whether   or  not   Me   could  have   the  pr  .mises;    that 
said  leaae  wos   executed  imd  delivered  to  said  representative 
on   February   Slst,    together  with   the  necessary  references, 
upon    the   yxn^-enc    soniition   that   th-j  lovie   should  not  ^-ecome 
cp-rative  uril'sss   and  until  plnintiffn   should  ho  srtisfied 
with   3;.id   "j-f  r..rcnce:5,    end  tith    thf   fxi-ther  undFjrstandin'?  that 
should   Xhz  ref  :;rencos  prove   s;.  tisf  ictory,    rne   Q^y   pf   3^ii 
leaf^e  wsuld  ^o   r^^-rcutod  "by  plaintiffs   anC   returned   to 
defendant  -vithi'.   ten   -iiy^   fro'r   th-t   tine;    tbnt    5efendfint 
roceived  no    vuvi  from  plaintiffs    or   their   a.-^ents,   nor  did 
hB   receive   «   .•;uplicu..e   of   the    Asaoe   -^n   ap;reed,   within   ten 
dayo;    thtt  he  ^fa,  not   co.T.xanlct  ted  T,ith    ir  infomed  whether 
or  not  he   would  be    -c-yted  by   plaintiff n   o^:    a   ten.int; 
thst  upon  Vvrch   IPi,    191^-  (Jnfend&jit  iK-rote  plaintiffs*    agents 
th^t  he  h.-d    ccncluded    t>c.y  r&ro  net  satisfied   to  rocf-pt  >ijn 
03  a  trnr-nt   :  nd    th;  t  he  hr..d  rer^e  ether   arrengercents  and 
did  not    -vsnt   the  preirir.es   in   qu-;v.tirn;    to  r^  ich   they 
repller^    ^y,-t    U  ey  rcvld  hold    'pfrn:'rnt    linVle  und-r    thr    lease 
inasmuch  as    they  held  his   «i^;ned  contract  thereon. 

Inasiruch  ae   the  foregoing  ff  cts.    i^   tru(^,   would 
constitute   a   velid  dcf?nae  to  plaintiffs'    cr.ure   of      "tion, 
we   £.re   cf   the   opinion   that   the  foregoing  petition,    to- 
gether with  the  affidavit   i.ttarlied   thereto  w-b   sufficient 
to   entitle  defendant   to   a  hearing  on   the  merits   of   the 


side*'   i<::do     ^nitili:   ?';fj,t   fftcrxt   ti'toi    (tad'    nxdfhf  mlii   o,t   .bprno'Cf 

0,?   ft'vr'.Tif.hrs-  0«i--  elliifmaX^.  v,tf  l>s#uo9%s  erf  feXsrew;  sja^^X-'- 
J-n*oixs'3>lyi    d'.-il«'    ;&>-T?lv    trilt   m<s'7:'\   PVxIi   .K4^:^   nirf^iJ:?:-  ,tu;ijri;'>ls& 

ai.cs©:i,s    'R^1:.r,h7.t,3lq:  9i0".r*  ^fltabarvV*?}  ■.';I0X    ,31   rJOi.-fi?  noqu- .ts/fi- 
iKi;f  i^?■'^r}■^   oi    b•).i:ts.c.^^n.   .;-:;rc  su^-y  tjv).;U    ba:taX^  aoo   fe;irf  3tf  J^Xiij- 

Y-v'-f*   '\r:i  -V  o<.f    ;«■:■•  i.t-s:i«p   iii   sesiatsif  atf*   ^n^^  ion  bth 
9S;:>3l   Si^d-   tybm/  ss^fei:!    ti^•■•;!bfl^»'^^h   bXori   SXroi*  ^ja;i-t    :r.itft    h:->XX{f9i1 

^Bi-,i'.)i'nuiB   «r?w  o^aaaj^a'   S.s-ffc'ja^*^. tiTefeil'ts  »^r  ^iw nait^Sf^ 
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caae.     a  situation   i^oxncwhat  similar   to   that  here  presented, 
aioee   in  MCQivern  t.  t'txrlcLill,      111.   npp..    Gen.  iJo.   20826, 
first  district,    whnrein   this    court  held;      "The   viaw  Aiost 
favorable    i^o    Laa   def  cndJiii  fc    that    can   be    fcakon   of    the 
vjeiivury  oi     i,sx<j  unsigned   iniJtruiaanta    on  iJiiy  1,    iu   that 
it  ajBcwntuJ    to  an    ofier   o«    .ne  part   of  plaintiff   to  lease 
the   atortj  for    c*«o  yjars.     ♦      *     *      <An   offer  may  bo  revoked 
or  withdrawn   at  any   txwe  bijfore   it  iu   accepted  aiid 
acueptance   oojujiunicated   to    tiie  p^rty,    for,    until   than, 
ctiera   is  neitner  agreoiaent   or   oonuid'=;ra.i-ion. '    9   Cyc.    J84. 
*     *     *      The   Bigning   of   tlie  iaiytrumentu  by    lef  jnuijat  .ind 
r-^taining   the   ifltime   in  hi^r  pos^eusion   wac   no  inor<5    than  a 
mental  aauent.'* 

ve  are   thrirfifore  of    thtj   opinion  thjvt   the   court 
erred   in   wienying  defendant's  motion   to  vacate   the 
judgment.       iua  judgment    *iii  be  roveraed  and    tht-   cauae 
remanded. 

R.!?rV.iSHi>iiO  MX)  iXMMDdD^ 


,  l>adir&'43;*'i(ij   i^yxi»d  J'Mv't^   »«    %&lix&lu  ,S'».^^.B-<iiiUu   aoitsM^l^^  A      .@SAO 
,&&B0£  ,a!,4  .0';iii;    t.aijA   .Xa"!      ,Ii.,ix^ju^X  ,t  JHSlAlQHii  ^•^   ee^'Jtis 
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MAX   BRAUWii,    ;ilMX)N    BHAliDifi 
and   Br:UJ/J4IiT  Jij-At^.:.,    tr;:d.ing 
as  BHAUDS  BHOTHiJRti, 

PlalntiffD   in  l.rroi 


vs. 


\. 


1:!RP.CR   TO 
liUKIClPAL   COURT 
OF   CHICAGO, 


LOUIS  VUHOi;,    tr.idinc  ^ 
LOUIS   VKHON   &  BROTH iuR,' 

Defendant   Ip  Exr^ 


UH.  jv-^-iciz  Lcjati/j-j  Di'Xiv/'.p.Kr  imn  cpiiaoi.'  op  tik  cobUT, 


By  this  writ  of  error  plaintiffs   in   error 
(plaintiffs  below),    seek   to  reverse  a  Judgment   for   $55,13 
rendered   in    their  favor,    against  defendant   in   error,    who 
was   also   defendant   in   the   court  below. 

Prior   to  Karch  10,    1915,    defendant  was   indebted 

to  plaintiffs   in    the   sum  of    |1, 020,50  for  merchandise   sold 

and  delivered  by   the  latter   to    the  former.      Owing   to 

financial  reverses,     iefendant  found  hlmL^elf  unable   to  meet 

his   obligations  when   they  became  due,    and   appealed   to  his 

creditors   to  accept   la8:>   than    their  full   claims   in 

settlement   thereof,    in   order   to  avoid  throwing  defendant 

into  bankruptcy.      A  meeting   of    o-editors   was  held   in 

Chicago,  where  the  following  composition  agreement  was 

entered  into: 

"Chicago,  March  10,  1913. 

"We,    the  undersigned   creditors   of  Louis  Vehon 
(doing  bu»in«8'^   n;?  Louis   Vehon  &  Bro , )    in   the   amonjit 
set  opposite  our  respective  names,    do  hereby  agree 
to   accspt   ir.   full   settl-nsnt  of    our    olainc   twenty- 
five  por   cent.    {2b%)    in    cash,    provided   said  tv^enty- 
five  per   cent,    (25);)    is  paid  us  v/ithin   thirty  days      '-Z  JrT^ 
from  the  date  hereof,    and  we   agree,    ui>on    the  payment 


{ 


I  *svxs  -  -   egg 

(  !  SdUAHg   KOkl&    ,^mA£1  ZA.>A 

{  \     ■    Kn^fc.i3-s#    iSdUAM' Tili£/ll.mfi  J^rm 

(  I  /    .av 

T:o-i'St')   i^Jt   aVti^HiMlq  i-O'iT?.'   "lo   ii'iu-    a  ill*  xS. 

iiloa  si;;i;.b«ari;-«i£sm  tal'  oe,OS?J^X|   lo  aswis  era    wi   altliditisXq  o^ 

#j-}3K  o*   aXcf^Ky  'iXt's.-oxd  tm-'ct  c-{mb!Ri'\3b    ^frssss^svei  Xaiofs^jfiit 

«i   eii^isXo   llis'^i  'tlsdi    t<MsU   :.!8ei  ^qsot>,s,j  o;t   sioJi'ibs'so 

dBW  d-.^satss'ij^jS  fioi.ttaottjaaei  aniwolXo't  s»ri;?   o^siiw   ^oa-KOirCj 
.oXex    ,')X  ifoiiji';    ^ej^vjaiiio* 

"Xin'^-^^  mnLAl'^   nm::   to  *.ri£.fff»Xt^»y   XXw'i  iti:  ^q^oo^K  o;?' 
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of   said   twenty-fire  pc>r    cent,    in   Cctsh,    to  Bell, 
assign,    transfer   and   deliver  our   said   claim,    without 
recournf?,    however,    to  ue    in   any  event,    to  ?my  person 
design  titvd, 

"provided  all   creditors  a-gree   to  the  above.* 

Then   folio*s   a  list  of   the   subecril'ing   creditors,    together 
with   the   reapeuTirs'   ^iir  ..r.  t"   due  them,    aronng  which   is   the 
name   of   the  plaintiffs.      Ajn    cxcjuinftti'^'n   of   the  record  dis- 
closes   that    there  were   two   composition   agreements   eigned  by 
the  plaintiffs,    -   om  by  the   plaintiffs   themselvef.,    Md   the 
other  by  one  Mr.?:   Con^^elm  as   their   a^ent.      There   is   a  slight 
difference  between   thorn,    in   th; t    the   one  hereinabove   quoted 
contains  the   clause,    "Provided  all   creditors   agree   to   the 
above,"   Rhila   tht    jther    -onteins   the   clau.=  v;,    »'Prc'/idinti  all 
agree."     Hc?;ever,    thiu  '^li<;hi  v^.riaiioe   in    tht  verbiuije   is 
cf  nc   coni'Gciaence  as,    in   our   opiaior.,   both  e^res^   the   same 

intent. 

In   e.  letter  doted  V^y  -^7.    1913,    iafeiulant   enclosed 
to  plaintiffs    a   checli  for  t^-'^.l^,    this  being   the  amcunt  due 
plaintiffs  undc;r    the  foi-Lgoing   composition  s-jreCTcnt. 
Shortly  theretrter  plaintiffs'    .attorney  r^^aurned   aaid   check 
rith   a  letter   ^h^r^in   ne   inuisted  upra   immediate   settlement 
of   the  fall    sjsr;  .r.t,    -    ;^i,02C.50.      Thera:.f  ter   defendant  paid 
plaintiffs   120'^  on   5.  eovnt,    -   tlCC   on   i'urch  2f>th,    sund   -^  like 

efflount   on  Jay  ^^t    1914. 

Th«   c  urt   entered   Judgir.ent  for  plaintiffs   in   the 
BUS  of    §55.13.    thiB  ^ein^   the  difference  beti-een   ^.Vb^.lZ 
and   the  cjn-unt  pale-    or.   acco-mt  by  defendant   to  plaintiffs. 
It   is   oontend^'d  by  plaintiffs    that  the  foregoing 
comproroire  agreement  wop  not  binding  upon   then;    first, 
because  pr.ymer.t   of   the  r-mntirt  ^'ur   them  therrunc- r  wns>  not 
meie  nor  ter^ercd   within    thirty  days   fror-.   the   dr  tr    thrreof 

as  provided    in   SF_id   a-reement;    and,    second,   brcauee  all 

the   c   editors   did  not  join   therein. 


oj-/.t    ».<    ;fejrk'  fy^ram^    ^-iKfcfiJ    t>i/d    r»^aJ.-''"^i:ff«   sJ"'S'*t;J€;g^s'r  ©di}-   45^^iw 

iaiiZs  a   a.£   ;ix:9xi:T      ,^n'»^>'H  *xiSi{t   c?c  K^isr!.KO'>i  x;:>M  &no  \<f  Tsxi4:o 

i:i;   vjij^l --fl'?- V   3rf-t    ai;    =  c n^d X'-i y   id^jiX':'   aid:!    ^rryTSx^oH     ".«ts»i3^,s 
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The    cc/japroniint;   a./jjepment    jr.    que.'-tif>n   TvaG   pleaded 
by  def eindL.ant   in   his    •  Cfidevit   of  merits,    rj  an   affirmative 
derenaa.      it   w.a    therefore  nfoesKpry,    in    order   to   iivail 
hiaaelf   of  such  s^ifcri'^e,    that  h«  x)rcvs  c    comli-incs  by  him, 
with  fill    the  yrnviBions   of   -fid    ':>.grQPinont ,      In    this, 
defendant  h-ia   utterly   ff?iled,      Pn    tho   contrary,    tha   o-^idence 
shows    that   defendant's    chpok  for     •<?4.'>,i:^;  was   not   tendered    to 
pl&intiffs  until   i^ny   27,    1915,    -   moro   than    sixty   dnyt?   nfter 
ths   sif/ning   of    the   oomj;Tonii'^(?  jinJ*ec.:ri'-:r t,    rhich  pro^i.-md 
that  payment  muf^t  he  w^vd^^  within   thirty   d'\yf!,      :?urth.-rmore, 
It  ap^jears   from   the    "ooTd    thit    only  p^rt    of    the    1-,;f ."^ndant's 
creditors   conaenteri   to   the   s-id   "omp-^OTal'^pf   r{5r9<jR<i!nt,    ^ich 
required   that  nil  mnwt   ^iR^o'^   thereto, 

"/^   co^i^ot'l  tloj^   'Tiir  t  ho  T)' roomed    ■! ''■.riotJ.y  r.T>d 

Dunet.uplly,    snd   -iry   lnfr':'^tlon    o^   itn  7>  "ovi -' ?  on:T  hy   ore 

party   rill   r«*le?^Me   f'n    othrvn   frr»r^   Its   ohli;r  ition,    in   eo 

fnr  tts   th-^t  T)   rty   la    ooncr'med .  ••     B  Cy<^.    4.T),      «  vhere  a 

debtor   fails    to   pay   the  percentage   stipulated   for    in   a 

composition  agreenisnt   *itiiin   the   tima   specified  therein, 

the  original   d«lit   is  revived  and    ths  creditor  may  collect 

the   entire  ajBount,*      Zoehisch  v.    V on  I'itult-.n   iil  nl . ,    180 

B.   Y.    406,    citing  H.  M.  £•  Bank  v,  Ma;^,    ?,9  Hun.    404,      '?.'e 

ero   thcrt:fore  of   the   opinion   that   the   trial    court   erred   in 

entering  j-adgment  for   only  ,fbS.13  for  the  plaintiffs.      The 

judgment  will  he  reversed  find  judgment   rntrrrd   hnre   fer 

plaintif IB   in   the   num  of   3^820. SO  pluB   the   interest    Lh&reon 

from  tearoh  10,    1915,    at   the  rate   of  five  ^ZJi   rent.    (f>f') 

per  annum  to   date,    amoLOitlng   to   $146.16;    making  e  total   of 

$966.66. 

JUDGMlfaiT  RiUV    RiiKD   AND  JUDGlLdHT 
HiOR?i  FOR    $966,66, 


i-?>i1jFi  P'^r,n   Y.t'^J'K   frerf:^   a-^f:!?,   -    ^clQl    , *?i5  x^ei  Xi;fnw  e'lTEiirrijiilq 

OS?   ni    ,i'voJ:,tr'3.ticfo   n.ti.   frtoil   ..i-To.r{.?o   ^'-'■t   f!>f!«3lf»T    i.Ii'v  Yd'iBQ 

9v;  .l^aA  .atvs  ©a  ,^3^  ,y  iKs?{  ,^  ,g  ,K  ;!5ffJfcJio  ,90*  .Z  .t 
ni  fKr'Z'x©  ^'luoo  Xfa-ri  a/i;J  :ii\di  nr}Xiilqo  odi  '5:o  ©i-otoiorfj-  sts 
SilT      .a1:'ti,tft.:«iq  r,rit  -vo'if  fiX..<?a$-  v,X«o  't&l  ;rn©ci^&(j|,  •^niio^fia 

sosT-.sfiV   ;$ SKt-ita tti   odi   «.oXq  Oc^O.^B;?    "lo  maw   arW   ni   alti*«i.«Xq 
'^'^'-'^^    -llBZ  1^  ^^^"^  "^to  «*^*?  ^-^   ^^    ,dIQX    ,01  ilo^aM  eBGil 
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FIRDIMQ    OP  Fii'JTB. 

TJ^te  court  findR    ^  s   follows • 

1,      '"h.t  defoni.«t   in   error  did  not  pay  pljiln- 
tiffs   in   error   t>i«   suia  of   >;.2bf),lb,    or   any  part    Oiareof , 
T;ithin   tViirty  diy^  from  'iarch  10,    1913. 

■'•1,      r-tjf pndyit   In    arr'iT  flio,  iiot  pj-o-jur-j   the   con- 
tent  of   .vli  his    t>Uin   crfditovB   to   the    lOTnpoBition 
a£;re=^:*'3ut,    -.s    l,her«i.r4   p.iOVi-di^d , 

3.  That   on  i^iooh  ir,    If  13    -..iierc-  -shu   dua  Li,nd 
owing   the  pluiiitiff'j   in   avcor    tli<;  .ium  of   Oi»''>?^^»''">0,    and 
thut  ouOii'i^uonbl^    iJierelo    v'm'=   u' -.read ant. 9    in   erior   pfa,id   on 
jiCcount   tiiereof   the  oum  of   .,;2G(y,    ieHving  a  bfcj.fjfj;;e  aue 

of  *b20.50. 

4.  That   tht:   inttireut  on   said   last  mnritionod 
Bum,    from  fcarch  10,    191.^   to  date    a^    Vne   rate  of   f  ivo 
per   cent,    (5^c)    per   annum  liRiuimtB   to  ^146,16;  making   the 
total  ammnt  due  .$966 •66. 
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,5i^:hv^  to  smamt 

"i:;.!^/!:!  •C:i''ti  •i'^f'-  oH'^   •rOT'xa   fri-   vi»^f;no"tsl>  #.vd^  «X                  .... 

,  i:.Wl    ,0X  ffo-Xf-!?.:;  sic-ic'i  b^^i;.r;  xftliU   iiildtX-fi 

l>n*j  s^5ab  sj,r  »'xs>/i.?   tll^l    ^OJ   fur..(>.M  no  -jisii'I  ..,€      ;. 


.-.  c/«" 
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ARTHUit  J.    DUMBAfi, 

Defendant  in    >rror. 


ALiaANDJl   EIo!SR3TJUlH    and  | 

..AMUEL  1 31SK ::■?,'; IN,    co-p.irtnera      / 
doing  buslnc'sn   as   HJisenBtein 
&  laenstein, 

Plaintiffs   in  Jiirrql', 


im'<OH    TO 

MUNICIPAL  C'TIHT 
OF   CHICAaO, 


«rt.    JUoTICK  MOiKMJALI)  DlOilVKUSD  THK   OPIfilON    OF   THE   COURT. 


By  this  writ   of  error  plaintiffs   in   error 
(defendants  below),    seek  a  reversal   of  a  judgment  for 
4319,18   entered   in   favor   of   dofenrtfint   in   error   (plaintiff 
bolow),    for   nierchandiae   B^id   and   delivered  by   the   latter 
to  the  former. 

In    the  court  below,    defendants  filed  a  counter 
cl<iim  for    ^60',    being  eight  montlis'    rent  allege;'    to  be  due 
and  unpaid  xrnd  er  a   cei-tain   lortt^e   entered    into  by  jmd  between 
the  prtiea  hereto,      the   trial   court,    however,    disallowed 
the   counter   claim  of   defendants. 

The  anj'^unt   of  plaintiff's    eluira  is  not   in   dispute. 
The  point  raised  by    iofendants   is,    that   the   court   erred   in 
disallowing  their   counter  claim  which,    if  found  valid,    would 
have   entitled   them   to  judgment  for    -584^0.82.     Upon  oxaiaination 
of   the   abstract  of    record   filed   by  defendants,    we   find    th-;t 
the  If^aue  upon  w>iich  d^fendjmta  b   sc   their   counter   claim  for 
rent  does   not   appear   therein.      This   court  has  repe;itedly 
held   th^  t   it   will  not  ;:o    to   the    record   to   correct  an  abstract 
or   to  supuly  onissiona,    in  order   to   reverBe  a  Judgment.      The 


OT  nmp^'i 


W.V1£      «     0*« 


,  ov 


(  ^  /  '■    ' '  ■ 

i      ■-■■•■  \;"    rs^s^taflrssssiH  issn'  h» finis ts^  ■gttiob 


6«h  '^sf  «*  i?9jj«>iXis  ifmrj    •BffetKoiS'  .trf^is  5ji*a«a    ,;n'>^  t«l\wli»X» 
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ruieo   of   thiB    court  provide   tli  ,t    the   Kbtitr<  ct  rauot  be 
sufficient   to  fully  present  every   error  and   exception 
relied  upon.        The  failure   of    iefendants    to  file  a 
sufficient  abntr«!ct   of   the   inBtruments    relied  \x,nm    for 
a  reTersal,    ia   ample  juatif ic  ;tion   for  affirming   the 
Judgment   of   the   court  below.      InteiTfiutional  Hotel  Ce» 
V.   Fl.ynn.    Ill   111.    Apr.   832;    vhite   rak    Joal  £o,  ▼. 
'Vortfaini;ton.    186   Hi.    Apo,   S67;   Lorn  or  ^  al.   v.  Borack, 
1H9   111.    App.   eo.'S,      Ilow-^-ver,    from  an   ex.'iniination   of   tho 
entire  record   and   from  a.  Careful   consi  ieration  of  all 
the   evidence  submitted,   we   c<'innot   way   th.-  t   the  finding 
of    the   c;>urt   ia    clearly  and  manifestly  against    the    weigJt 
of   the   evidence   or   thrit   the  judgment   io    erroneouss . 
Accordingly   the  judgment  will  be  affirmed, 

AFPIRMiiD. 


-^    *£L  i££E.Ji£i!l  Hi;^    J^^a  -,c;fi!i    *Ii3^   4M    4«^i^.  'T 
viia   ti'.    f?-^ -i  j  rtKi:«<^?3«;»   rm  fiwis'i    ,'ift«5i»(iir    ♦<s:^!&d   »qci:5:.    .Ill   ^-fii 
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PRINK  P.  n  .:ILM/JJ   and 
Gh'-CHGW  J.   Biili'i^UJe,    co- 
partners cloing  T)u8lne&     as 
George  J.   Beirle  &   Compniay, 

Defendants  in    ;rror, 

T8.  i 


ERROR   TO 
MUNICIPAL  COUi^T 
OF   CHICAGO, 


a«RS.   H0i3K  L.    KATZ  and  | 

L0UI3  KATZ,  I 

Defendants,  I  1 

LOUia  KATZ,  i  S 

Plaintiff   in  i!.rr*r.  ) 

MR.   JU   •T'ICK  MCDCai>\LD  oaiVr^RrtD  'fHE  OPINIOH   OP   THE   COURT. 

This  writ   of  error  brintja  up  for  review  the  final 
order  of  the   trial   court  denying   the  motion  of  plaintiff 
in    error   to  vacate   a  judgment  entered  hy  default  for  his 
failure   to  file  a  sufficient  affidavit  of  merits  within   the 
time  prescribed  by  the   court.      It   is   claimed   that   the  action 
of   the   court   in   denying  said  motion  amounted   to  an  abuse 
of   its   discretion. 

Defendants   in   error   (plaintiffs  below),   brought 
an  action   in   contract  again  at  plaintiff   in   error  and  Rose 
L.   Katz   (defendants  below),    for    the  value  of   certain  goods, 
wares   and  merchandise.     Both    defendants   filed   a  joint 
affidavit   of  merits   which  was   afterwards   (on  July  2,    1915) 
stricken  from  the   files   and   the   defendants  ordered   to  file 
an   amended  affidavit   of  merits   within   ten   days  from  said 
date.      ;vfter   the   ten   days  h;5d    expired   each  of   the   said 
defendants   filed  a   lieparate   affidavit  of  merits.      On   August 
6,    on  moti  in   of  plaintiffs,    due  notice  having  been  given, 
both   of  a; id   last  mentioned   affidavits  were   stricken  from 
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the  filft?::   '.^nd  judgraert  ura?-   entered   for   the  plaintiffs. 
Execution   isnued    '..hereon   find  was   served  in'on   bwth  defen*:l.mtn. 
On  Au/just  14,    X91b  both  defendcmts  mov-id   the   oourt   "co   quash 
the   execution  and  vacate   the  judgment   and    the  ord-r  striking 
the  afflde.vit   of  ra-irits  from   the  fil   ij,    '*hich  enid  iLot.icn   the 
court  denied,      liuheequently  pia?.ntiff   in   ^rror    nisA  out   this 
v.rit  of   orror. 

11    is   app.'jrently  conceded    that,  tiie  trial   court 
proparly  struck  from  the  files  de^f en^jsints'    original  joint 
alfida^iit  ot  meritt?.      Th«  ".mended   =iffidc%rit  ^^f  ru^rlts  filed 
•n   behalf    of   plainti^'f    ir.   error-  w-.s   alno   properly  ^tricJcen 
from  the  fil<?s,    both  for  insufficiency  and  hocuuso   it  wae  net 
filed  ?7ithin   the  proacribod   time. 

Plaintiff   in    error' rj  trXfidavit   of  merits,    dorjying 
thr;t  ht    or^^crcd  or  purchr\red  or  thrt  plaintiff f   ooli  him  the 
goods   in    'luc'-^tlon.    or  thfvt  ho,   pe-eorally,    raa   indebted    to 
the  plaintiffs   fr>-   ar^'.^   gnodp    ov  on   ■•?r-   accotaat   etat^^d,    fails 
to  meet   vaaintiffe'    nllegaticr,   thct  both   detendimta  were 
jointly  indebted  to  them.     Rule  ?0  of  thp  >«v.ricipal  Cw-t  of 
Chloa^.0  wnich   in    in    th^-tacord  before  u'^,    provi  i«Q   rsc   follows; 

"It  shall  not  be  sufficient  for  a  defendant 
in  his   o.i.;iciavit  of  mcritfj    to   deny  gentraxly   the 
facts   alleged  by   the   statement   of   claim,    but   each 
p.  rty   ahali   deal   specifically   ?.ith  each  allegation 
of  ^hich  he   does  not   admit   the   truth,    except 
£j.icgutiori3   or   atuaages.      ^^ny  deiiial   of   nny  al.».egation 
of  fact  made  by  the  op()Osite  party  must  not  be 
Kvaeiva,    out  ffiur,  t  .i/.swer   tAt  poir.t   of   aubBtance." 

Plaintiff   in   error's   affidavit  of  mfcrita   is   violative  ©i'    ttriis 

rule,    in    th    I   it    it;   £iiiibiaUOUB   and  6T&bivo  and    locu  not  meet 

thj   allegations   of  i>laintiffa'    sttatement    of   ciaiik, 

i^or  the  reaions  hereinabove  asaigneu,  ws  are  of 

thft   opinion   that   the    trial   court  *ao  not  {guilty  of   ari   abuse 

of   it3  diacretion   in   denying  plaintiff    in    error's   aaid  motion. 

Accordingly,    the  judgment  will  be   affirmed. 


,s.ts..:i.?'-n^'>'>;a-:')   sTi'rsc'    -toais  i>9Y'iftB   «.st  hn.'s    iiOSviBri?   br^smtsl  fiso itwQoxK 
sJcdi^   .two   t^^sH   =i>3T'j.s   ni   ".li.J'ftte.fQ  'U-£*«t»J^pQt*«f>fiffi     .brtlti'sb  Srvo^ 

#on  e>^".•'   ji   e«.U)i^.od'  fesi.e  Y-«-i»''-^ -'^•■'-'s.<7i   ^c't   lifocf    , still'*  9jf(;t  ff£'5r<:t 

^i»sR.t:t  bi.sdtioB-^'s.q  &iU   aifl[.+  iw  to  lit 

^m  mid  t.Koa   ^.Itiit nxsUi  ^arit   ic   tofSBrio  lyq  'j©  is-^to/sTio  ettf  Jjr.rf* 

i3'mife>.':sis>'i®Jb  ■»  "xol  i'rsfeloi'ilMs?  ©of  woa  XXsil^  *I" 

Kffi)Jtiij3-^s>II)j  ii»*i;*  ii^ivsr  -iXXBoiliasq;;  Isai?.  iXsrfe  Tjct^z^r-.q 
a-^:^©^©    »rC4-i,fT.*   a  lilt  ^Xeahis.  i&a  u»^h  nH  doidvi  le, 
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viljpellee, 


va. 


H  AiHJD  ;*1R '  B   ? IP.SPROOP 
iiTOIlAGS  &   VAN    COMPANY, 
Appellant* 


APPKiiL  FROM 
COIJHTY  COimT, 
COCK   COTINTY. 


Itfl.    JUiiTIC.^  KcnONALD  ]>i;HViSRISD  Tli?;  OPBIION   OP   Tim   COURT. 

The  judgment  herein    complained   of  was   rendered 
in  faTor   of   appellee   (plaintiff  lielow),    again  :.t  appellant 
(defendc'nt  below),    for   th-   alleged   conA/ersion   of   a  piano. 

The  pifino   in   question  waa  purchased  by  plaintiff 
from  the  Thompson   i  uaic   Company,    the   original  purchase 
price  being   $47  5.00.     Pl-lntiff  t;aTC   in   sxch.3nge  as  part 
payment,    a  aecondh.-Lr.d  piano,    for  -yhich  3he  ^-ab  allowed  a 
credit  Of   4150.00;    th^  balance   of    ^525.0^  v^.s  payable  at 
the  r-te   of   'JlO.OO  per  month,    and  v7-8    evidsnced  by  a  note 
duly  exocuted.     About      four  ysiu-s  later  snothor  note, 
secured  by  a   chattel  mortgaga  on   said  piano,    var;   cixecuted 
by  the  plaintiff   in  favor   of   th.5   s^.id  Music   Corap  ny,    for 
R  leaser   sum,    -  preisunably  the  unpaid  balance   of   the  pur- 
chase price  at   th^.t   time.     Lat.r   on  plaintiff   r.torcd  said 
pi.-«o   in    t)a.^   lefendanta'    warehouse  for   aafekeeping.      A 
short   tine   ther.ofter    -  repr-isent,-..tive  of   the  said  fiualc 
company,    the  mortgagee,    called  on   defendr.nt  and  presented 
its    chattel   mortt;^ii;e   on   th.^   i.vo.  erty  i      qu>?stion,    and 
insisted   th.t,  by   reason    of   plaintiff's    default   in    the 
payments,    the  Kusic  Company  was   entitled   to    the  pos..-osion 
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.THpou  saiT.'TO  fcfox^i;iO  ;i;HT  ca^rsiTiit'G  craABKisM  aoiT^ut..*!^. 

*iT,«XXaqq-JS  jr.  ai.p^?    ,  (vjoX^cT  I'ii^HisIq)   daXXogqi*   lo  'jcvs't  al 
.OfWBiff  3  "to   rioXei'-iTaoo  he^BllB  o/i»t    i©  i    ^  (woXdcf  ^n«i?xiDT:9Jb) 

is  fes-'S'oIXe  ^xa?;  ciie  xtoiihvi-  •so';:    ^cti&xa  hnnrlhnoonts  n    , * aauiaTjisq 

^a  aXte'^q  Rsw  00, ©££4    lo  aaKfiXsd  5?i{cf    j06.oeX|  lo '.1 11)9  ad 
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thereof  under   its   chattel  mortg»^;e,    nnd   thereupon  the 
fiefend  nt   surrenc)  v.red    th«   B-'id   piano   to    the  i?uaic   Conipfmy. 
bubsequently  aaid  Muoic  Coropfmy     ent   into    th     h;^da   of   h 
rec   ivor,    foiiotring  which   this   suit  wiu  tarouKht  by  plaintiff 
againat     iofeadrtnt   u.a   bailee,    for    the   wrongful    conversicm 
of   the  pro!>erty  in    riuef>tion. 

It   is  urged  by    iefend.nt  aa  a  ground  for  r-.tTeraal, 
thnt   it  wi»  justified  in   surrendering?  said   inotrument  to    the 
liUBic   v;ompfmy,    because   thie  latt  r  was   lawfully  entitled   to 
tho  posceHBion    thereof  und  ^r   its   ch.ttel  mortgage, 

Section   349   of   our   act  relating  to  Railroads   and 

(  y-  ■  r  ,4- 
^arehouaeb.    ch.   114.    H.   ■■ .    of   liiinois.Njrovidea   int^  alia 

thnt   a  warehouseman    ia   Juitified   in   delivering    th«   goods 

to  one  who   is    .    .    .    "The  puraon   lawfully   entitled   to   t/.o 

poaaeBEXon   of   Uie  goods,    or  hiy   a^ent.-      The  qu-ntion   then 

arises,    ^ae   the   uaid  BiBic  CompMjy  ontitled  to  pos«eo»ion 

of   the   property   .-.aioh   ia   the  aub.ect   of    thiu  liti^- tion,   by 

reason     f  having   a  paramount   title   thereto? 

The   ciiattel  mortgJige  giv<m  by  plaintiff   to   t'le 

said  Uuaic  Conip.my  provided   int^^r   alia  that   the  plaintiff 

might  retain  posoeaaion  of   tlie    ^ro  jorty  until   she     horild 

mak«  default  in    the  payments  of  money  therein   apecified, 

in   wi-.ieh  event   thfi   entire  balance  w.a   to  oecoree   immediately 

due   and   payabxe.    and   tho  mort^^agee  should  have   th-   right   to 

repoaaeoa   it^snlf  of   the   ..rouerty  without  notice  to   the 

mortgagor    (plaintiff). 

•me  undisputed   evidence   aho  vs    that  plaintiff 
waa   in   default   of  her  payments   •  t  the   time  of  the  aurrender 
by    defendant   of    the.   instrument    in    '^u    3tinn   to   tlie   Miuaio 
company.     Therefore.   un>i -r   the  terma   of   the    chattel 
mortgage  hereinabove  r-forred   to.    tho     .ueic  Coii«.any  was 
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fefititled    to    the  poasftsaion  of   the  pi^mo  in   question,   unri^r 
a  title  *hicii  wtts   parnniount    to   thnt  of   the  plaint  iff  •a. 
Vihile   it  has  haon  universnlly  held   that  a  ^nilce  may  not 
dispute   the   oailor's   title  to   the  bailment,    yet   one 
exooption   to  this   v/eii   settled  rule  of  law  is,    that  ^h-ira 
the  bailee  has   surrendered   the  bailment   to   one  holding  a 
paramount  title   thereto,   he  may  plead  siuch  surrender   aB  a 
Yalid  defense  to    iji   action  again  at  him  "by  the  bailor  for  a 
converoion  of   the  rror;erty,    ti  e  burden   heins  upon    the 
bailee   to  prove  euch  paramount   title   in   tho   third  person. 
in  Young  ▼.  iS.   A.  '^y.   no.,    an   Ala.   ino,    it  wa;*  held,   lo.ioa; 

"The  fl-encTftl  rule   is   that  the  "bailef?   iq  not 

•pevMjii.t.-Cv   ■■■0   set  up   &  jLi3    te^ti.}.,    or    title   c,.:   ..  third 
person,    in  hiiaiiPilf .     P.ut  i«*iere   the  bailor  has  no 
•»:*Lid   t.itis,    ta«  b:iiJ.»6  iUj^y ,    oc;   d^:o.i:'i:-.,    sl..l.V''"<3;..-   the 
Koode  bailed  to   the  rirJitfui   o^ner,    miA  this  would  be 
it  ^ro,5.)   vi-'.fftii'lo    t-j   an   a.:tion   .jr   i;.'cn.t   07    ■.."€.  bailOr,    the 
onus  being   on   the  bailee  to  establish  thr,  defene©. 
**"♦     *      The  r'^H.aon   cr?"   thm  ;r;ji«  /•  s,    that   tn.o  tailee 
of   the  goodjs   can  bo   in  no  b  tter   situation   tlum  the 
aai-».<i.'"  /-roiii  i^noK  ii-    reC'?ivsd   t;rar:i,    and   t^.o    tra.i  owner, 
or   othor  ^jerson   entitled    to  their    custody  nnd  h^iTing 
M   ap.-.cicAi  pr?vsrt.y   in    ti.&v:.,    nf»ii   sue   ..ither    V,.'.;    bailor 
or  btiilee,    .-Jid  recoyer  from  them,       >nd  no  rtmi  shall 
t;rt   re'b.JXed   by   t/\e   la'.'?  :  ar    clriAj-   rnrr,    tvJie   Isvf  ivruld 
aotojjel  him  to  do," 

To   the  Bame  effect  are  :     Kwddjet  al.  v.  Montsnxe  et  al., 
;i8  wia .   511;      ^astern  'l*insE®i'l**^M.'21  il2*  '^'^^  El;T^^^»   "'''^  *^'  ^' 
b/!<;;    Vheg..v.t.  V.  if-JM;h«rn  Ilscific  j^xg*  ^'»    "^^  fein«»  l^'^* 

I«  view  of  the  undifciputed   ^videnee  that  the  plain- 
tiff Kits   ifi  dtfsult,   \w'^:r   the    t-rray  o^   th«  chattel  n.ortgr^e 
under  which  the  untie  Com>hnf  oij,ir.;.c-d   the   viiiht  of  poBsession. 
^-«  ^rc   impelled  to   Uo   in&vit^bl.    oonolufcian   th^t  the  verdict 
of   the  j\jry  firdinj.   the  issues  r^v   the  plaintiff,    is   clearly 
aziA  aionif^ftly   ?^-.inbt  the   .vei,:ht   of   the     .via^nce.      ..ccordingly 
the  judgiuent  «ili  be  reversed  with  a  finding  of  facts. 
HhV-:;?3ED   ^VITH   FIKDIKG   OF  FaCT. 


»  s?   ^®jbB«f';^:.y«;'  .V:?'Jj-;\:   .?>»><•> Xjt  "^i:*??!  ©ft   .,,i'.-^**£Sif.0   «>XJii   .S-Jtiiotga'ij*^' 
blu"'-^'   nsX.  ■'•■iifr    ""i.rivi/  ^^m'^b  ■M:'t  ^>jiii  fs/ljr  X'^j  i?i«:^.^id^"t  *d' 
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FIKDIKGU   Of   FACTS. 

This   court  finds   hd  facts: 

Th -t  fip  'elle«.t  w;is   in    nofnult  of  her  payments 
undftr   the   tyrisB   of   the   Ghatt.el  mortf^age  under  vfhich  the 
mortgagee,    the  Thompson  J.'usic  (Company,    clsimed   the  right 
to    the  pOBucBsion    of    the  pinno    th;;t   w,  ;;    the   Bubjoct   of 
th(?  alici^od   convernion.    nt   the   time  of  the   nurrender 
thereof  by  »ppel^.;mt,    the  Hf.r-'- r«  a  Fireproof  .itorfjgc  A 
Van   Company;    fmd    ,  t   the  tine   of   the   surrender  of  the 
b;  id  pit-mo    to   tfcc   3:.id  mor%^tfiv:ei^  by   the  a'>pei--1.'-'i^t,    t>'.e 
said  rcort«a^pe  had    b    tttXo    '.hereto   which    v'.-!.    p   rrunount 
to   thot   of   the  appcll-e;    and   th.-'t   the  mortgagee  at  said 
time  nci}   entitled   to    th-  po«36t3Bion   thereof. 


\-r 


axaxs    -    o&h 


'srw^rset-n/fj  ^fi?   1«  e^m^*  aril  ia    ,0ol:Rte'<rnoo   hiJ^ie.CIa  &ii3t 


5,.X^ 


3C      -      21266 


JOSXPH  KaUh'I^aN    and   WlLx-Ii^ 
PI'21NST1SDI,    trading  ae  jrs  ■.TH 
KAUFMAN    and    COMi-'.^fJY, 

Plaintiffs    in    xror, 


▼■( 


CHJCAGO,    jyDlAV.A20htii  «  LOUI.:- 
VILLK    iAlLxVAi   COMPANY,    a 
corpor.'.tlon, 

Defendant   in  ^rrdr.. 


HKOR  TO 
MUNICIPAL   Cr^IIHT 
OP   CHTC;>GO, 


MH.    .7U   TISB  McGO.rrV    DhlLIV  ,R    u   THB   OPIHIOj;    OF  Tlfi;;   COlJi^T. 

Thir,   iu   a  v.rit  of   errcr   tf?   the  yunicipal  Court 
of  Chic;a^';0   tc  rcveroc  a  judpncnt  of   th  t   cmn-t   In  far  or 
of   crfcndrnt    fdefr^ndj^nt   in   error  here),    in   an   action  by 
the  plaintiffs    for   the   wrongful   detention  by  drfendurt   of 
E.  c£X   nf   prtctorr    coneifrned   tn,    cr.d  alleged   to  -be  oirned 
by,    the  pinintiffn, 

rrfore   thc^  plnintiffs  bnf^   prencnted  all   of 
their   testimony  emd  rcatod   their   caoe.    the    court   over    the 
Objection  of  plaintiffs'    oo  nsel,    enterRi  a  finding  and 
Judgment   in  favor  of  .l«fendant.     The  teatimony  offered 
by  plaintiffs   and  excluded  Vf  ths    '-nixrt   inr^lu  ^.^d  ix  hill 
of   lading   issued  by   defendant  showing   the  potatoes   in 
question   were   con-.ignei   to  plaintiffs,      ouch  bill   of 
lading   tended   to   show  ov-r^ership   in  plaintiffs,    and  was 
coicpetent   and  material   to   the   issues.      The   court  should 
have  permitted  plaintiffs   to  have   completv^i  prool    of    their 
case,    £S    there  w.  a  no   evidence  at   the   time   the   ccurt 
entered   its  finding  for  defendant,    that  plaintiffs  had 
no   cause   of    action.      The  ri^^ht  of  a  plaintiff   to   submit 
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proof   in    aupport   of   the  iillegations    in  hia  pie  dinga 
requires  no   citation  of  authority. 

Becruoo  «f    the  refusal   of    Ihe   court   to  receive 
said  bill   of   lading   in    evi.-laioe,    thtt  juclg:iient   of   the 
Municipal   Court   of   Chicago   is   reYert;ed  arid   th*:    cauae 
remanded. 
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IDA  UARK» 

Defendant  in  i-lrror, 


^0 
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ROBriRT  MITCHiSLL, 

Plaintiff   In    :rror 


/ 


/ 


J5     ISrror  to 

Miinicipal  Court 

) 

of   Chicago. 


MR.    JU^TICK  MCGOfRTY  Dil.IV  t^KD   rail  OPEilOM   OF  THJ5   COURT. 

Ida  Mark  (defendant   in    error)    brought  suit 
again Bt   defendant   (plaintiff   in   error)   for  money  ht^d  and 
received.      Ttte   caoe  was   auhmitted    to    the    court  without  a 
jury,    resulting  in  a  finding  and  judgment  m  favor  of 
plaintiff  for   #590  and   costs.     Plaintiff's   testimony 
tended  to  show  that   she  had  lofined    to   defendant   divers 
snail  sums   of  money,    aggregating   ^he  a\m  of   ^H-^C,    of   which 
sum  $390   remained  unpaid.      Ida  Marks,    the  plaintiff  was 
formerly   employed  by  defendant  and  during  such   employment 
defeniant  sustained  illicit  relatione   ^ith  h.^r.      defendant 
denied  that  he  had  borrowed  money  from  plaintiff,    but 
tesitified   that  he  h;jd  given  her  about  ^Son  as   "hush 
money*.     The  court  refused   to  permit   defendant  to  show 
the  financial   condition   of  his  buainess   tending   to  prove 
that   it  WHS    improbable   that    defendant  borrowed  money  from 
plaintiff.       ;uch  testimony  wao   competent  and  material  to 
the   issues,    and   its    exclusion,    in  view  of   the  most 
unsatisfactory  character  of  plaintiff's  te  timony, 
constituted  reversible   error.     The   court   also   admitted   in 
evidence   two   certain  promissory  notes   drawn  by  plaintiff, 
but  not    sir:ned  by   defendant.      These  notes   were    self   serving 
declarations   of   plaintiff   and   should  not  have  been         ^ff 
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raccived  in   evidence. 

?or   th«  reasontt  herein   eet  fortn  the  judgment 
of   the  Municipal   Court   is   reversed   and   the   cause  remanded. 
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CITY  OF  CKICAQO, 

Defendant  in    irror, 


mmoR  TO 

MUKICIPAL  en;  'T 
OP   CHICAGO, 


/        i 

FRANK  ^ALKi<:R,  alias  Clark,    /      ) 
Plaintiff  in  cri-ir.    ) 

\...y' 

MR.    JUt3TlC.5  MCGOORTY    DWLIV.ei^il)   TKiS,  OPIHIOK   OF   TffiS   COURT. 

This   case   comes  before   this   court  on   a  writ 
of   error   to  review  the   correctness   of   a  judgment  entered 
by  the  Municipal  Court  of  Chicago  against   the  plaintiff 
in  error. 

The  sole  ground  relied  upon  for  revirsal   of 
8   id  judgment   waa    the  denial  by  the  preisiding  judge  of 
said    court,    of  plaintiff   in    error's  petition,    duly 
verified  by  affidavit,    for   a   change  of  venue.     The 
petition    could  not  become  a  part  of   the  record  unless 
preserved  by   certificate   of    evidence   or  bill   of 
exceptions.      This   course  waa  not  pursued,    and    the  petition 
is  not  before  us.      Heacock  v.   Hosmer,    109    111,    ?Ah ,      The 
Judgment   of    the  liunicipal   Court   is   therefore   affirmed, 
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THE   COMPLlTa   Ai'vTIKlClAL 
rfTCaiii   CO.,    a   corporation, 

x-^        Defendant   in    <:rror, 


\    ". 


JiRKOR   TO 

MUNICIPAL   COV.'XT 
OF  CHICAGO. 


ANGiiXINE  DYMlJ^WICZ   and       / 
CAiilMUi    v^.    IJYNIIilWlCZ,        / 

plaintiffs   %n   i.rror 


./ 


m\,    JTT   TICS  ¥eGOORTY  D  XI^'  n)'33  T'rs   OPINION    OF    THE   COI'HT. 

In   this   case  judgment   on   finding,  for    sVor.OC 
was   entered   in   the  l.^unicipal  Court  of  ChicoKO  against 
plaintiff   in   error .      fjiotion   for   change   of  venue  was  made 
in  due  form  by  plaintiff   in   error   and  not   allowed  by   the 
court,    which  ruling   is   assigned   us   reversible   error.      The 
motion  for  a  change   of  venue   should  have  been  allowed. 
Feigen  v.    .haeffer.    2fJ6   111.    493.      The  judgment   of   the 
Municipal   Court  of   Ohicfigo  will   therefore  be  reversed   and 
the    c«use   remanded. 

Rl2VSRi3'5D   AHD  RKltANDKD. 
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Def  An  dan  t  ,in    ^^rror,  )     in  OH   TO 


) 

)    I        KUNICIPAL  CniWT 


\  )/  OJP   CHICAGO , 


m&   CJilCAnO  UANIT  ilY   HAS 
COMPANY,    a  Corp.,  ) 

Plaintiff  in  i^ror.  /  ) 

m.  jTj./ncis  MoaGo.riT)f  fl.;:Liv^sii>  Td:i  ounion  of  -ris  couaT. 

Buit  wns   oonpTionced   in    the  Municipal   Court  of 
Chicago  by  defendant   in   urror,    rttsulting    in   ii  finding  mid 
judgment  against  plaintiff   in    error   (defenUint   below) 
in   the  sum  of   $iil2,B2.     The  defend'Vit  8e«lc8   to  r<^v  rse 
8aid  Judgment  bacnuae  of   th«  failure  of   the   trial  judge 
t©  grant    i   f«ndant  a   contiouancs   of    tho   o^iae  upon 
iefendsnt's  motion,    8up  sorted  by  affida/lt    (presctited 
May  3,    1915,    the   day  on   wi^;Ch    the   cr-ne  proceeded    to 
trial)    settings  forth    that    -. .  h.»   Ooldbcrg,    Freiiident  of 
the  defendnnt   coraptiny,    was  an  important  witness   for 
defendant,    th,jt    there   was   a  geod   uefensje    to   the   oult  as 
set   out   in    thtr  affidavit  of  icerita,    and   that   said  Goldberg 
coula  «uc8tanti«t«   the  alleg^^tions    therein   if  he  were 
present.      j'he    affidavit   further   set   forth   th    t   said 
Goldberg  w^^s    then    in  kadiaon,     '.'Ib,,    and   tnat  he   would  not 
be  able   to  r   turn   to  ChicMgo   to   testify  until  May  5,    igi:>; 
that    the   said  Goldberg   waa   a  party   intereuted   in    the 
transRCtions   suo'^i   for  by   the  plaintiff,    that  he  h^  d  sole 
charge   of    the   matter;     Lhjit   hie    te-.timony   «f?.s  roaterial   and 
important,    and    that   witii  ^Jt    th:    Kaid  Goldberg,    defendant       -^n 
would  be  greatly  prejudiced   in   its   righta.     The  liffidarit 


%'      / 

.    \  I 

01 

"""'%  1 

f^i 

}03  X?=120I 

.5:5  a' 

■.oino  w 

\1 

io&xa    «    vo£ 


t0  ii.m'-j  l&qiaxti'Jkl  flsU   rtk  h^osv^xitxczt  sua  iiaii  .      •-■,'■■ 
.tan  hiiso^'f  &ii  iiMdi    i;ns    ,,!si;'i:'    ,i£?>ai;.fo«6S  al   os'fi.S    a^w  jgiarfbXoO 


•  2. 


flo«B  not   wet   forth    the   pj-rtlcul   r  faoto   to  which   the 
witnoea   "oulrt   hay«   t'u.;tificri    \f  prsecnt   at   the   trial.      It 
Is  ftll<!>ge<l   In    th<^  nffidavlt   that  "Goldberg,    who   r-inned 
the   uffidj.Tit  ©i    «i';rltc,    cesx  suh»tsntiate   the  matterB 
therein   contained   if  present",   but   the  affiant   doca  not 
Btote    thenin    thwt    th      wltnesr.,    if   preBcnt,    wo'.ild    testify 
to    Lne   apscific   facta    set  forth    ir-    the   rAffidtwit   of 
meritB.     Neither  does   the  af  fidn-'rlt  show     ny  djligonc© 
on    the  OArt   of    the  def ond-int   to  procure   tiie  attendunce 
of    th^-   witness,    Ooldherg,      The   af-^'ldavit  failB    to   rasJce 
such  showing   as   is;  re^iuiryd   by   %xi^   atatate,    and  henco   the 
Station   cf    the   Irx&l    cnurt    ^.li^  not  ar;   abu&e   of   diacrotion, 
T-ie  judgSiont  of   the  ^:,iuiicipai   Court  of   C.-.^tc;;^;'?  >:;ili 
thereforj*  be  :if;ir!ned. 
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Va. 


S>^t  tntdcOi  ta  in     rr or . 


) 
) 
)       riRHOU    TO 

SUPERIOR   w'rniHT 

)  OV   COOK  COUHTY. 

) 


cftBe  of  Kranrf>  v.    T-oar),    l'--'^.   Hi.    "^^pp .    -^^^j-t,    u.^on    jsa   appeal 
by  Lotiia  ThKjxtoa,    -'.►'f  «;a'?'irU   l-i    rjr-'jr  l-.jjr^-,    sn  i  live    vife, 
fr-jre  «   'ifl<jrn.»  'rsf   13?. i^  of   owrrnin    '•■i'.X   eijtate  i^ituatcd   in 
Ctilofcjrt,    Ilj  . ,    «!ntcr-a'.»  "'jj'   th«    ^up^srAor    >jurt  of   rook 
County  <m  jMly  i^,    i91.'3,    unfl?:r  ix  bill   to  for.;olo8e  a 
second  incrtutge  of    $17jO00  br  .ragbt  by  aichael  Kx-uaip  ;j«d 
nldwin  L.   '^'pjugh,    trustee,    na   uoBi|;lainants,    {^ulnat  John 
Kr»iii^«    the   two  Th<ixton8   axx'i  otherss   i.a  defandjinta.      .uia 
iccretv  of   »r1i»  was   affirmed  "by  this   c'virt.     Vhe  real 
eotat«   in    qu*   tinn,    «ubjfOt   to  a  first   •.*n cumbrftnce   at 
$a4,00f^  nu8    tht^n   oold  by    the  m..v-»1'jj:,    in  uccor'hjicp  with 
aais  drjore©  oi'   »5'4l«?,    lr»  Uich&el  Kr-aii|>,    plaintiff   in 
error  i'^eri-,    for    ;l'>,3ro,    resulting  in  n  deficiency  of 
44798.29.      f?n   ,:"uly  17,    19i>i,    on«   of    Uic  judg'ie   of    cJic 
Littperlor  court  of   Co  k    'otmty,    enterei  an   order    t;pproving 
•aid   ?4»le,    t»nd  finding  Lnuis  Thexton   perawnally  liable 
for  such  deficiency  and   entered  a  prraonal  ju- gioent 
therefor  agoiniit  liim  end   John   Kranap,    the  m- kt^r  of   the 
encunbrnnec:   then  being  foreclns'^d,    for   .•'i''.798,'?9 . 
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On   July   51,    1914,    during   thf   SBTf!(»   tKriP  of   court, 

the   rnrc^oiiih  order  wae  upon  laotinn    of  Louis  Thexton, 

Miendrd   wrtf'   modified   by   order   of   ar.other   judge   rf   eaid 

court,   ee  follo^va: 

•This   caua<^  cominp:   on    to  he  hO'-.rd  unon   the  motion   of 
tb«   dcf ^rrl-'vut,   Lo.iis   Thexton,    to  rar-te  ^nd    'jfit    Bcld* 
the  deficifincy  decree   aijainet   said  Louis  Thexton 
entsreU    in    this   Ciuoo   on  July   17,    1914. 

nUd   it   :'.p».M^d.ring    lo    the   ravri    tnat   there   is  notiiing 
in    the   bill   ftf   complaint,    report   to    thn  master,    the 
«viuence  pre!>«rvv;d    in    tJi:-    fjcord  vijcid   the  auiotfir'B 
report    of   8o3.e,    ci*   in    the   record  uoon  which   to 
jjredicate   ir  ptjrbonal    aecree  aosiniJt   said  Louis    lliextrn, 
for   the  deficiency  Phown    in   the  wneter'c   report  of 
8ai<J. 

it   in   uier  fore  adjudged   and   decreed    that    ttie  Judgment 
•:nd   dpcree  w^iiainrt  LouiB  -.'hftyton  for  »    if-^fici -noy    in 
bh«   BUn    of   *4,79a.>i9,    and    thft   order   for   ■sxscution 
thereon   'jj-qin^t  him  en t  -red    in   this   cauo«   at   t>.'iB   term 
on   the  17th  d?iy   nf   July,    1914,   be  and   the   aun-n   i5  hsrehy 
▼acaten,    set    -side   and   for  rivatrht   eatervr-.f^l,      j    t'^   s^id 
iuouis    Vhexton;    ine    tecree  otherwisa   tc   remain   in  full 
forctj  iinJ    effect." 

It   is   sovrtht   t-?  rcvcriT'?   the  wo-MTi^-i   .•>r'>?r  or 

decree  uuon    the   gr^Mnds,    (1)    tlirt   or.-;  "branch  of   the  ..uperior 

Cnirt  hnc  net   the  jurisdiction   to   ::it  a«   a   veriering  court 

ucon   t]^ic  d:cren  cr  judgment  of   another  branch  of   the  Eame 

court;    {2)    l\\i.l   Uic   w;;f  cndrr^t,   L'  uis  'I'hexton,    is  pert-.nally 

liable   on   th.-  mortgage  foreloaed  ona   th!rr>rore  liuble  for 

the  amount   of   such   deficiency   aecre-    hh  Jhown  by  the  record 

in   Ihrt   cboe. 

,,.e  practice    it    to-    well   settled   zo  he  duentioned, 
thHt   the    -uperlor    ;:ourt  It-jr   the   disoretion.rry  power,    at  any 
tirto   during    the   term  at   At.ich   an   order   or    :enre<    in  u.   cauae 
hho   i.tvn   enter-d,    whether   it  hfi   interlocutory  or   fin&l   tn 
Yjxcate   cind    set   it   c)fcidc,    for  :;uc3-.    amsc  t-u  r.u.y  be  ntcoeoary 
to  promote  justice.        olton  v.   I 'cK  in  ley.    -.I'l   ill.   :3r.j,    204. 
The   record  before   us   ahov^t;    that  Louis   Thexton.    defendant  in 
error,    took  the  real   estate   aubj    ct   to   the   encumbrances  and 
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did  not  r.envm*^   thcra.     Plaintiff    in   error    nnn   only   ^otfiMish 
the  liability  of  «lef*»ndant.   xn   ♦^rror  ^y  provinf?  n  fiontract 
to   anoune   Kn<i  pay   t.hf."   (l"ht.,    nr  some  puTt   of    it,      .^icRPil  v, 
Borl-nd^    1'>1   -^11.    107.     Vn    moh   cor^.rr.ct.Mal  r^l&tinn  haa 
been    ahowTi  bf^twe^'n    the  i^rTMrf?,      Th-^rp;    Jf  nr   all«!5r'^tlon    in 
the  originRl  "bill   of   cornnlalnt,    -inr*  no  flnf'inr,  prior   to   the 
deerea   of   sple   of    r»ny  p'»raonKl   liability   iici    to  deft5nci:mt   in 
error.     Th«  modifiod  d-cre'-i    in    *>i<^i-f»fore   ;.ffix^ecl. 
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THi'j  iiTAG   COlXBmY,    a 
corporation, 

i'laintifr  in  Krror,      '    )  WRROR  TO 


ii'iUNICIPAl  COIRT 
OF  CHICAGO. 


T8  .        \ 

UMION   BANK  OV   CHIC  00, 
a   corporation,  / 

Defrndont,  in   ;.rrl>r . 

MR.    JUi/nCi!;  MOGOOnTY  DELIVJiRwi)   Tfiis;   Ol'liMOK    OP    THW   COUHT. 

Plaintiff    in   error  brought  suit  against   the 
Union  Bank  of   Chicac;©.      The  plaintiff    in    its   statement 
of    claim   act   forth    that   on   Jan.    »V1,    1915,    it   dr«sw   its 
ctTtain    ch^ck  upon   the  o   fenciant   banK  for  :^lOO,('f',    payable 
to    the   order   o£    -;,   ii,   Danziger,    aated    M'eb .    10,    1915;    that 
on  Feb.   7,    1915,  the  plaintiff    directed   the   cank  to   atop 
payment  on   atjid   check,    but   tnat   on  J?eb.   2,    1915,    said   check 
had  already  been  paid  through   the   Chica;;o   Clearing  House 
and    that   aa   a  result   thereof  plaintiff   wao   damaged   to 
extent  of   ^»100.00« 

The    defendant   in    its   aftidavit    of   merits    stated 
that    the  plaintiff,    prior   to   the   comirten cement  of   suit,    re- 
covered  from  said    Danziger    the   full   amount   of   said   check, 
rmd   consequently  plaintiff  was  not  d.iraaged   by   the  alleged 
default  of   defendjint   in  paying  same, 

A  jury   w;  a   waivr-d   and   a   trial  h.d,    resulting 
in   a  finding  and  judgment   for  plaintiff   in    the  sum  of 
$30.00.     Plaintiff    contends    that   the   court    .rred   in  not 
entering  a  finding  and  judgment   for  plaintiff  for  $100.00. 
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B.  H.   Danziger,    tiie  payee  of   the   check  in 
question   wats    in    the   employ   of  plaintiff  when    said   check 
was   issued    to   him.      The   sole  defense   interposed  by   the 
bank  waa   that  plaintiff  had   subsequently  received  :^70.00 
in  money   and  merchandise  from  Danziger,    thereby  reducing 
its  loss    on   fi&id  po»t  dated   check  to    .SO.      The    ^ividence 
tends   to   show   that  Danzinger   on  Jan.    3r,    1915,    received 
another   check  frcm   -lamtiff  for   ii^lOC.oO,    which  was  not 
post   dated,    and    wnich  was   paid  by    the   hank   in    due    cnirscp 
John   f'.ulliksen,    cashier   of    the  defendant  bank,    testified 
that  Harry  L.   M  rks,    secretary  and   treasurer   of  plaintiff, 
called   at  defendant's  bank  on  l^eb,   7,    1915,    end   instructed 
him  and  said  baiik  to    stop  payment   on   anid  por^t  d;  tec.   check, 
and  Wi-s    thereupon    infoimed  by  the   cachior   that   naid  check 
had   already  been   p*.i<i   by  def i-n-j^int,    and    thiA;    neve-"al   dtys 
thereafter,    Lnarka   told  him   Ihrt  he   received   .IfVCOO  from 
Danzigsr   find   that   th  :re  witS  not  much  lost    wO  plaintiff   on 
said   check.     Murks   tefitified   that   in  hio    conv   rsation 
with  aefendunt'5   cashier  he  a^  all   tim-s    r-f erred  to  the 
entire   sum   of   $200,00    (the   amount    of    the   two   checka   given 
by  plaintiff   to   Oanziger)    and   referred   to   the   f70,00  paid 
plaintiff  by   D,'inziger  as   the   sum  realized  by  plaintiff   on 
Danziger»8   entire   indebtedneas   to  it   of    .200.00.      It   is  not 
contended  by  defendant   that  Danziger  directed  defendant  as 
to    the   manner   in   which   the  payment   of   |70,00   should  be 
applied   on   his   indebtedness   to   defendjmt,    and,    in    the 
cibsence   of    such   dir.  ction,    defendant  had    the  ri  ;ht   to  apply 
such  payment   on  Danziger' s    total   indebtedness   of    :J20G,GC 
Kock  et  al   V.    <oth.    IbO   111.    212,    226.      The  bank  having 
negligently  paid   said  po    t   dated   check  prior   to    its   date, 
should  be  required   to   save  plaintiff  harmlesij  from 


saJtofcffee-i  xd'Si-x'&fis    .t-s^lsasti:  SiOil  ©a i;i> i'5sdo*s:tinK  &na  xsnom  ni 
9n.iwlii.vr.   s.ciT      .0€i   cJ  s^.osjip    b3;lsi)  J'Ksq;  l)i,Sja  ao    aaoX  sljt 

Imioutiiii'ii   >jas    trMi'I    ,?   .  ia'ij:  no  i'.md  a^iwabme'l^b  ip-  ballBs 

3d'j   fKi-  lv:'':r'j;©-i-.-,:;   s-.rai,+   XI&  ir.y.  isjri  -ssiiriest)   a'i-cuibntjlsb  £[;^iar 
ion  &i  .tjl,     .O'-^GOSt  1:0  :f^£  0#   &ti9«fe»i-ds.b0i  s'li-tna   s'ls^slsajsG 

S«i,^.>iri  i.ni3rf  aiit      .dsa    .SXS   .1X1  oaX   .ffl^e?!  ,r  1&  ^±  atoea. 
tO.J«.&  «crj:   04-   •xoiiq  Jlcsasxia   fjfi»*.fei>  ,^«oq  blaa   btsq  x^^^^^^B'^ti 
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resultant   loss.      The   finding   and  judgment   of   the  Municipal 
Coui't   of   (jhxcaijo   is    ther  lore  reversed,    and  a  finding  here 
of   the   isBues  for   the   plain^ilf   and  judgment   thereon  for 
^IOC.00. 

RKVERSSD  WITH  A  FINDZHJ   OP   PACTe 


I 


"      .00.00X1; 


fO/-,.l  ^5:0   ^/iiiriEl'i  A  HTIW  ©♦.3flS3^{H 
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292     -      216ilb 


7UiDlKG    or  FACT. 

We  find    that    the   PCjC.OO  p'lid  by   the   d-fendant 
In   error,    Uninn  Tannic  of   OViic.-no,    Poh.   :i,    1915  on   tho 
pojjt  drtted    ch  ok  ibsuoct  by  plaintiff   in   cri^or,    The   Ctag 
Comppmy,    .^an,    "^.o,    1915,    dated   ]?Gh.   10,    1915,    is   a 
coTTOlate  logo   to  plaintiff   in   error. 


«*- 


B3dXS      -     SSS 


•a.i«d-'-   i^^'f^f    ,'io->:'i:y   ni   l'ii;;^'-c.U,)Xq  -v,*^  ;:f;!f.'n(4J;   ;"fr>:,;.fi'rj   b'j^r.b  i'ioq 


id 
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STAHLKY  DRAKICKI,  |  ) 

Defendant  in  i^..rr|r,  ) 

k  ^ 


)     );kror  to 


▼».     \  I  )  MUNICIPAL   CniRT 

OF   C}  lie  AGO. 


JULIAN   B.    OGLOZINiiKI, 

Plaintiff   in/i'.rror. 

MR.    JUiiTICE  MCCOORTY  DLILIVHIRED  THE   OPItilf*:    OF   TIIK   COTIHT, 

Defendant  in   error   (plaintiff  below)   recovered 
a  verdict  and  judgment   in    the  K'unicipal   Court  of  Chicago 
against  plaintiff   in    error   for  $394.80,      It   is  assigned 
as   error   that   the  verdict   is   against   th^  manifest  weight 
f   the   cvidenoo.      The  question   of  fact   argued  by   cnunoCl 
is,    did   the  plaintiff  work  for  defendsnt  under  a  contract 
entered   into  bottreen    them,    or   did  plaintiff   asnume  a 
certain    contract   entered   into  between   defendant  and 
plaintiff's  father?     There   is  no  liill   of  exceptions   or 
stenographic  report  before  us.      The  record  presented 
contains  whi*t  purports   to  be   a  statement   of   facts   which 
is   incomplete, and   insufficient   to   enable  us   to   say  that 
the  verdict   is   against   the  manifest  wei^^ht  of   evidence. 
The  judgment   of    the  municipal   Court  of   Chicago  will 
therefore  be   affirmed, 

JU  i)OMbTSl  T  AF  '''IKMiiD . 
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«*Ti3i:ftw  .i-saslxitfts-r  silt  JaKli^jj^,   si   ^ctb-xs^v  9jrlJ'   <5-.sa^    lon^a   a« 

.fog£«  .ti3U7;...Kf>'t3.v    re->9';-\t$!:^d'  o.iTt.i   b*'>.c>vt$?'3  .toju'-JCMio:?    ais^iao 
-;e.   e ft'. >icJ- era '"•■•?'?»  ■"?*>   XXif   »iT  ®i  fif?.--?f(T     ^'i©ilt«"i  t; '''tliiisislq 
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&2f)     •»   2C8eP. 


dtoliu^   imffineao  ao  GH.^i^^    .>OHlK|;   FiUH,      ) 

v»,  I  )      UMtfiClE'Al,  iJOUii? 


M^i'ML  JifiiCd 


USIT'^D  tetATFO   CASUALTY   (J€^|m1,  ) 


mr  aia-iMm, 


MH»  I'HJ^SliJlBO  JOIITIQ*"  0*COS??Cii  aoliv«r«tt   the 
opinion  of  the  i3i>urt« 

Api>i»li««»  'brouglit  '•si  ii5fls*.t0J7  isK%i>3Bt   tlM?  appellant 
on  a  bur^iayy  iw^ur^ano^  policy  ?fcJ>4   yooovor©^.  n  juo,B:;-;r,nt  for 

On«  of  t^»e  ocnaitioac  of  tn»  s>cii«3f  wji«   thnt  jio 
reoovery  co-.aa  lan  iunti  on  aooount  of  any  lose,   "i**  the 
aCOOuntB  ana  r®{>0'r«l»  of    the  asfisuraci  ar<#  JiOt  ao  i£«jit   that 
ttoe  actue.1  lf>&»  '-■■ia:,'    be  aceurateiy  det^raiat*^  th«r fif roxa* * 
the-  tri«a.  «t>urt  ftHiMd  thrnX  tHe  l6B»  ooulii  "b©  a8c*irtain»d 

ftoe  only  Qontt>«ti«'n  mt4t«  bj/   appellant  In  it« 
original  byiftf  an>i  ar«urii«Mt  ie  tJiat  ti*o  Xooe  oouia  not  "oe 
deteri:aine4  iroa  iiuai.4  aocounta  atitl  rettxjsrd»«     Th^ro  i&  no 
objcotion  tlmt  tii«  waount  of  th«  jua<gBi«Jni  «?ae  not  thtj 
Aiiieunt  of  U-i^  lose.     Tto«?  «viav*nc«?  «n  which  th«s  amw^nt  of 
tan  looa  U<  toaowu  ie  wot  abtitrnQ v«<i.      in  appallant*»  reply 
brief  tiie   ooj.teniioa  le  rirst  ima^-'   %n  P.d^   ^mirt  tiiftt   the 
«via©nae  ie   Inaul'  ial«nt   to   8u»taiB  tli©  fuaount  of   the 
jttdgiuont.      It   le  el«»^.«ntajry  that   Kuoh  coBt»,itiwn  ouazwt  be 

.s7  -^ 
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. .   ^  ■i.im'i^ts^-^^^U-  m&l/xn^i^'i'f?  •^i»i.r%^Ai»t?jH  aj;i\  !(•«&  «*®?y|;  im^'^^iA  »iii 
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f4»»t  ia«t<ie  i«   Ui«   r«ply  brief.     ,4,,,  ,C.  ri.   K.   Jo.  X«.  ll2iS!l^» 
46   lil,   i43j    ^ohw^^a)T«^r  'g.,.  i^«j^j.i.,   IM   ill.   181 J   ii2£toii  Vju 
i^aaSfc,  237   ill.   26;        tfet^i^or.t  3Li  iifflSOL.   -S^   ^^^^   ^^* 

Ap:j»ll«.nt  argues  th&t   tii®  finding  of   thts   trial 
TOurt   ti'wit   the  lo»i!   oouiu  be  Mocrt&ixiod  Irtci  thft  aooounts 
arui,  r«oorti»  i»  «ot  auataiutvd  l»y   the  eviuenoe;    timt   the  «yI» 
<j«no«  ehowB  ttmt  thfi  lou»  <$'.yjia  m%  b«  so  djutanains^;   th&% 
tlx»  t««tisaoiiy  of  ai>p©ii««e  tek«rj  in     wnneotion  vlth  th« 
«jaBh  book  arid  iedger,   wMoJa  »re  fe®for«  tht>   oourt.   ueiaonatrate 
th«  truth  of  as»yeHant»  e©nt««tl^.5:j.      ^ha  evidenot?  tesidE   to 
ftiaow  tiwit  appelleQis  k©yt  a  ledger,   casf-n  ooofc.   ©liecJc  toook* 
iBVolowc,   ojalee   ulips  an4  an  inventory,   t»i«  letter  being 
naa«  uoawj  (sontbs  before  the  burglary  «e   eesaraitted,  and  okk 
Of  Rpp«ll«e«i  teatifleil   that   froaj  fm&^»   tne  s^asant  of  1©8» 
could  b«  dt*ti^rsal«i©6.     Bj*j  iaventory,   tmoi^m,   »»lee  slips 
»n4  ohMOk  hioK  ar«  .«6t  in  tine  r«.acrti.     ^'fc^  ^ire  th^^r^^'fore  u»- 
«ble  to   eay  tlmt  tii«  flndim  oi'   the  '-^^"^-^^   ^^^"^^»  ^^®®*^  **^'*'** 
»11  thtJ  8vidf?tis«  introducffld  o«  tii^  ^yi&l,  i«*  ^^^  i*ui>port^ 

iaont  IB  mt  ai»MUt«a  in  thiE  c*ourt.  apy^Haat  o&.»mot  aucap« 
llftbUity  uftUer  tUa   armditioa  in  rmm^Qt  to  aoatiunU  «i^ 
rooords.     Yit»t  oowiiition  iffi  i«it<ma®a  to  ,pro1i®«t  Hp;.,.flllant 
against  iLxi  03ice»9iv«  olai®»  i^nd  ic  rmt  amilablo  to  defeat 
a  alf4im.  ttao  fijav>uat  »f  whiab  U  liot  in  dispute.     MjgSaaE  Xa. 

tm  ^u^jaent  <;1    i*tt^  >.;'ju3iaip&l  Ce^urt  ©f  Chiong© 
Is  »f'fl risea* 


,.U0«:^'  -Avyoi*;©    ji^NSc^i.;  itjii^srs-  \%'&^^i^S  .*  !;*"q<-!.jJ  8**?i<^i..i!9n^,?4«.  I^autt  #iiKJii 
■   i^ni:?**?  -ss^^i^^si  i&iii'   ii,^yj>imf^-mi  m--  kf'>'i  ^f=il<j  ai».^a  ,««>«•. ioyiM; 

si^u  immm^  f^t.nm^-  l.tM-ti  p-ij  itt  ■j^tikil  ^d$  ' f  mU  ^» , •■»;*.  «il"t« 
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;fOm  d!J.U.lVA»  anU  MAROAftlT; 

\  } 

\     »••  /  SUPnUOR  COURT, 

CATHOLIC  CHRi3Bft  OF  FOJtO?^**]?/!:'.-  j  CCCit  CCUHTY, 


MR.  PRT?siSIIfQ  JUSTICE  O'CCHHOft  deliver ftu  the 
opinion  of  the  oeurt* 

Appellees  brou^t  suit  against  tho  appellant,  a 
fraternal   Inourance  sooiety,   to  r'  ctover  upon  ti  benefit 
o«rtifioate  for  i;lciO,  iaeued.  by  appellant  to  Ticjotiiy 
SulliTim,   son  of  &ppell««s,and  payable  upon  the  aeath  cf 
the  insured  to  a^ppellees*     There  was  a  trial  before  the 
court,  a  jury  liaving  been  waived,  ana  &  JudgBtent  for 
^1293*16  entered  in  favor  of  appellees,  to  reyraxBe  v^hiah 
appellsmt  protiooutee  this  appeal* 

Appellant  contends  that  the  finding  of  the  trial 
oourt  is  against  the  laanifcet  weigrht  of  the  evlaence,  and 
that  the  Judgnent  should  therefore  be  reversed*     It  is 
aygueu  that  the  insured,  Tisiothy  SulliTan,  ^ave  a  ffilse 
asswer  to  iippellant*8  ^aedioal  examiner  at  the  tiiae  he 
sought  adsiiisQion  into  the  society*     The  question  and 
ansver  are  as  follows:     '*When  and  for  wliat  has  saedical 
advice  been  sought  witiiia  the  last  three  years?     Nothing. " 
It  is  insisted  timt   the  ansver  was  fal8*»  in  that  the  un» 
oontradicted  evidence  shovs  that  the  insured  was  treated 
for  a  physieal  ailment  toy  Dr,  Clark  in  October,  1907,  and 
that  he  had  also  been  treated  prior  to  that  tiae  and  during 
the  year  1907  by  i)r»  Utorey;   that  tlie  false  ansver  was  smtHs 


s;  «.,  j^ffe 


«2j» 
in  the  a:  ilioAtlon  oi    iiulliyau,   the  i.nQur«d,  Jiaroh  26,19Ca, 
fOid  the  ftpiiliotttion  wao  iaoor? crated  into  una  m&de  a  part 
ef  the  OvMtf&at*     The  &piJiioa,tion  eont&inoci  the  foli.owinij: 
"I  do  acroby  ci  rtify  anc  c^yaiar«i  tiwu  th«  answers  given  l»y 
a«  to  the  ubOTe  quQations  ay«  each  Aad  all   true  in  fact,  and 
i  u&  iiezsby  warrant  i&aiii  ^insweyg  anU  eaoJi  on©  of  then  to  b» 
tru«  in  fuc3t,  and  i  uo  hereby  &gr®e  that,  8hould  any  answora 
et)  u&de  by  ;:).«  bet  untrue  iu  faot,   tiv&t  than,  un^  in  auch  oaeo, 
I  do  hereby  I'orfeit   the  ritp'.ts  cf  Eiyeelf  and  of  my  bcnefioiary 
or  benefici&riee  ana  any  ii.nd  all  other  oersona  Tshomeoevor  to 
any  and  all  benftfite  and  priYil^i^es  of  the  Order,   including 
all   olniBfl  and  dosar.nde  by  virtue  of  uxiy  benefit  oertifioat© 
th&t  emu  b&Te  been  issued  to  i^e  by  s&id  Order,  includit^ 
All  :  oneys  paid  by  m&  to  saiu  Crdor  for  any  purpose  whatecefer, 
TIMOTfflf  tUijuuiVAli. *•     in  toie  benefit  certificate  it  was  provid- 
1^  timt  "the  jcepresent^tiona  tm^do  and  c>ub»eribed  by  hXm  in 
thtt  «%ppliQ&tion  ana  .i;aedioaX  exiuoiner's  blanlca  and  the  ans« 
w«rs  giv»tt  ana  certified  by  him  to  th-.^  taedioal  ex&Kixnex  are 
hereby  a«i:no«lodgad  and  aeci&red  by  hina  to  be  wsri^-intiee  and 
to  be  jaade  a  part  of   this  eontlttot*'*  Yhe  appellant*   there- 
fore,   contends^  tiiat  as  tbc  &nei^er  of  the  insured  vao  h  imr* 
ranty  and  bain^  falue,  it  avoided  the  oontraot  whether  suoh 
anftwer  ^ea^a  £iatoriaI* 

AppelleQB  contend  that  t>ie  Inpurwd  did  not  give  a 
falee  anevrer  to  the  question,  but  thnt  the  i^edionl  e^couiiner 
did  not  ^rizfi  dova  t.he  ansirer  as  £;iven, 

?he  ev^idenoe  tenu&  to  ehow  that  in  19C^«  i>r.  ntorey, 
at  the  requeet  of  the  ioeured,   called  at  his  hozae  on  thi*ee 
different  oooasiuno  and  treated  him  for  ilXneee  due  to  ax« 
ees'.iTe  use  of  intoxioating  liquor;   th^it  afterwarda  in  Cotobor 
or  NoTeaber  of  the  aame  year  Dr*   Olarlc  treated  the  insured 
who  was  again  suffering  frosa  the  exoesBive  uae  of  liquor.  No 


sfe'savi^jai^ii  'ijsi.s  »|.uo;;«  »:i'f?.;i4'  m%^&  -'^^-UMi  o^  i  i^Ki^i  ^Js^l  «1  ©ifxi 

jij^  %^fvii&.ssifiiim  &.ao^%iyi^  'indi^  11&  ^ssKa  %^j^  him  mxltiiX^ X'tanyi^^  %^ 
^DnixZaa^  i^%&h'if')  SH'i'v    to-  .jas>j^»li'r.t'£.'^  &m#  aJ Aili^iro^t  Xia  ivci^-.  -^j/Em 
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•Yldence  vub  intro<iuo«d  to  siiapute  this.     ISviuonce  wae  in* 
troductfd  by  the  %pp(r;lle«»,  however »   that  tend&  to  eliov  that 
ftt  tJtin  tim»  the  insured  went  to  the  office  of  the  nedittal 
•XGUJOiner  he  vftis  aoaomp&nied  ^y  t'iro  other  appXieanta  and 
the  Chief  iUmger  of  the  local  court {   that  the  three  appli* 
otunte  vero  exm^ined  on  the  eame  eveiung*   th«t  tlcte  required 
for  the  axai!ilnia.tion  of  the  three  \)fsin^  tibont  38  or  40  minutes} 
that  the  Chief  Kajnge-r  vms  In  the  private  offio«  of  the  raedk 
io&L  exiiiainer  at  th®  tiae  of  the  0atfflsaiiM9.tiGH  and  beard  the 
eocasiiner  aek  the  questiont     *^?/hen  and.  for  'aimt  has  aediaaX 
»dTioe  been  sought  iiflthin  th«  last  three  yeare*,  and  hoard 
r>ulliva»  reply  that  he  had  been  attended  by  a  doctor;   that 
Sullivan  ^aontioned  the  tiBme  of  Clark,  but  whether  he  etated       i 
Clwrk  wae  the  dootor  the  witntjes  did  not  reoolieat;    that 
the  three  applicants  exarAined  on  that  oooasion  were  also 
initiated  into   the  stocsiety  on  th«  SMie  evening  on  a  eubee* 
quent  dia.te»     fhe  medioal  mxmdn&r  t«3»tified  on  beJialf  of 
appellant  that  he  e^KJMsined  tiie  thi*e«  applioaate,  and  theit 
during  the  examination  of  viullivaa  no  one  was  in  the  private 
rooa  except  hiiaeelf  and  Sullivan;   that  he  wrote  do^sm  the 
answers  as  given;   that  tm  had  no  inde§»ondent  reooll motion 
•f  the  queeticne  or  answers;   ttoit  ^  did  not  reool'ect 
Sullivan  ei,nd  had  no  independent  reuolleotion  of  the  mtntttxt 
at  all  other  than  timt  the  anfflwers  appeared  in  his  Imnd* 
writing,     fhe  applio«ttion  eontaim>  about  8?  <j[ueetione  iind 
answers «  &,nd  tlie  extu^iner  atatsd  %k'M.t  m  did  not  propound         / 
All  of  the;  11  to  the  in»ured«  but  only  such  as  were  neoeetsaxy, 
althou^  e.11  of  the  tjtueetions  appear  to  be  an0w<«red«     The 
application     is  datod  Mroh  25»  19C)&«  and  thoeo  of  the  other 
applicants  Maroh  asth  and  April  1,  X90Q  reapectlvely.     The 
evidenoe  also  tende  t6  show  that  SSullivan  vas  initiated 
into  the  S9«i«tiy  April  X,  XeoS,  and  th«»  other  two  April  8,1908 


^ii^uM  0*J--  'tt)  M  #M««fa'  ,Bfe^^  ^%-t4it|'  iiSi  to  i\iOi#ia*iiuu,ax»  )»i:l.sf  .iftl: 
sm'tXmTt  -^ms.  hit}  'W  #*^t^'  'immmm  tat  mtm'S^&'&p  &iA^'i9 

<«fo;i*«i   SiM  iiSi    Ijs^^iMU'l^;:*   ^-^.f^lfWm  JS^J'    {It^l    a&t^i^  /S«*'^'«^ «S    &^^   ^^^ 


In  SulliTan's  apf»liociticn  it  in  etated  be  «&o  born  in 
Z878«  uxiii.  in  ant»ir«r  to  &  question  as  to  »h«n  h«  h&d  been 
Taceinatsd,   the  esaunXner  wrot«  the  txaaver,  1872.     It  fur» 
ih<»r  appears  frou  the  evidence  that  at  th»  tisae  of  ;DulIi.Tan*s 
axani nations  tlKiTf;-  vrsis  a  contest  on  between  the  various  iooal 
oourts  of  the  appellant  society*  :xnd  thut  eaoh  of  tiiee^s  oourts 
was  trying  to  secure  the  largest  nuraber  of  new  members  in 
the  shortest  time*     SuXllTan,  at  th-   tin»  of   the  examination* 
was  about  t^iirty  years  old,  mis  a  plasterer  by  trade*   and 
worked  steadily  at  hie  oooupation.     He  ^fm9  a  football  player 
and  appeared  to  b®  strong  and  healthy, 

Tha  ttTldanee  as  *»o  whether  the  aas'^^'r  ande  by 
SuliiYoa  ty  thrj  (ia«if%to»  as  to  iirhan  and  fs^r  ^hat  ^ladioal 
ad^iae        had  bsuJii  t$€»i4g}>l  ^UVnxn  tha  1^9%  thrift  y^ars  ^*?» 
true  or  false,  vaa  uonflio^ioii*     ^t  ^»>"s»  qurjstloa  was  an»* 

we^*a;l  tru'iiil*ully,  but  tlio  «2«a--!ii.ni?>ia:  i)h;/«lalan  sadf?  a  jaistake 
ia  •jsritiry;  do»a  tiu*  anaffs^,  tJta  right  ts  raottimT  o»  the  ««?• 
tlficat*  Wttl'i  jiot  l»e  'i^>f«ato'j,     •l3?:ig,:;tAth  2a,  y^pr^^s  lI^M 
££j^    i^»  2'"?^  Xii.  Ml;  i^2JOiI  :i«k2i^a££  £X  iH2ad^  14, 
Bo«.>«tx.  m  in.  a?;    ti^fifi,-;,^  X*.  MA^^m.  iMMf^n  &1  i^f^\^* 
166  111.  App«  4lt4#     Wc  ha,f«   aarftfulJi   e«».aaia64  all  the 
•YiMrnott  i!i  Ihc  rocird*  &/ii  3ur«?  un&bl«  t^  SRy  that  the  fir-^* 
iQ£  Cf*   the  trial   oaurt,  «M  t-6*-  ifcia£  fcf<*T-i?  tX«e  tritcesr-«?c, 
is  jfaiinil'tstlj'  afcfilnet  the  wtbit^t  ef  *■>«&  eviaenne-.     The  ^uAjp» 
attut  cf   thto  iiupcilcr  Court  cf  CirOk  Cctunfcy  it  affliv.cd. 

AFFIlil^i), 


^1  s|i*i«9-  *s:'^t?«i«a8  (gifts'  "j3if?^.S'j4%-  Ki^  !&is  i^s>ms&lv«T  <5^fg  , 
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App«tllee 


Appollant 


UH.  PHEiiUJZHa  JUSTICl?  e'GOlbllJGB  awlivered  the 
opinion  of  the  court* 

AppeXl<»«  t)rou^i:i;it  auit  in  th«  i^^unS^eipauL  Court  ©f 
Chicago  tig&inst  appeHant  and  reoovei?«<i  n.  ^udfi*B«nt  for  $131,6, 
to  reyerse  vMcsh  thia  Eippeal  is  pro8«eut@t.U     The  parties  Kflll 
herein&fter  be  d«»igna.tftcJ  plaintiff  «.no  d«fo»di«^nt  as  in  th« 
oouLTt  below* 

leWuary  2C>,  19X3  •  plaintiff  ^aa  ompXoyod  by  the 
(ief«utt&nt  I'ox-  a  peiricxi  ot  tv«o  ye&rt^  at  u  i!»al«ury  of  #55  per 
week  unu  oortuin  bonuuea*     The  <l«feadaat  was  eng&ged  in  th# 
publication  of  a  newttpapur,  arui  plaintiff  wah  in  charge  of 
thfi  oiroulation  departii^ant*     He  enter«!fd  upon  his  duti«8 
Karoh  &•  1913,  and  V6a  disolmrgod  by  thn  defendant  July  II* 
1913*     'Xhij.   s«ait  wan  brouejht  by  plaintiff  cotober  8»  1913, 
to  r<3oov«r  for  da&i&fiOtt  for  a  broaoh  of  tho  contract*     The 
oastt  vas  reaolieci  far  trial  i40V«nab«r  27,  1914,  andi  plaintiff 
reooYorod  dacs«i,|;«tt  up  to   th:!  cjUi^te  of  tho  trial* 

The  d«fonciant   contonUe   that  it  x/a»  .juetifisd  in 
diootx&rglng  th«  plaintiff  on  t^io  ground  that  he  failed  to 
perform  hie  duties  aa  required  by  the  contraot  of  eaployaent; 
that  plaintiff  waa  inoo^petent,  inefficient  £tiui  indolent,  and 
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therefore  was  rij^htfully  discharged.     The  queetion  i^other 
Vlikintii'i"  |.i«piona©d  1:jiAb  duiie»  an  ro-quired  by  thu  oontraot 
una*  a  oontro verted    jue^tion  ©f  iact  for  the  jury,  ths  ovi*. 
dCRoe  iBSine  oonfliotinfj*     The  ;«ury  MJfys  iir^struoted  that  if 
tlidj'   believed  fron  the  «vidtmco  thjit  plaintiff  was  incoBapet©nt 
to  perform  the  dutioa  for  which  ho  wa©  liirod,   that  would 
b«  sufl'ieient  grounde  for  iiis  dlBdmrgo.     Ho  aoKVplaint  is 
aatdc  that   tlio  jury  wftro  act  properly  aaGtruct«d«     Thay  found 
th«  issues  for  the  olninti-If ,  nnd  asrter  a  aareful  ^ixaitimitlcn 
9t  all  th«  8vldt7ri04  we  oannot  aay  titat  the  verdict  ie  «jiml» 
feetly  a^^ainot  the  weli.-Jht  of  tbe  evid^moe, 

tm  d<9f^mAm-i%  R.«xt  coatiSjj.da  tlmi  ;)XRiatifr'« 
«al'»  waa  brought  to  3r<«30V:^.r  e-^Ia^'y  uad  Qoia-alaisions  ua   iiie 
tiieor;/  tlia^  r^ie  sjontr^Q*  »««  atill  in  for^je  tuid  «}f:-»ct,  aadl 
not  to  2's.'s»oY«r  d«8ts^©B  for  a  brescli  of  the  contract,  nad 
therefore  it  was  error  to  include  any  deamg«8  aooruing  &ft«V 
the  0uit  was  brou^it*     thl^  contontion  is  "baced  on  a  mit* 
apprehension* 

i>I*intifr*o  u-ia,t««aent  of  oiaia  ia  baoed  y;i  a 

br«3tt')h  of  tlrm  oojati^aot,  si-nd  ttiacio?  ta»  facts  in  thiu   aaye, 

the 
it  l^orHj'  AOtiOtt  \?-iiah  laan  h'H  /Jiiiritaiiiad.      '^iiSiiSSiii.  T.,f. 

■>';?JUPPeg  -lif  'B}.0--^m  230  ill,   123.     Aa   eiooa  a&    &h'.i   yrt>a<s^ 

ocoorrod,  h«   .^'aM  oxJiitlad  te  Jiaiu»i«!i.il  aii  aotioa  for  all 

^iXJi-^ea  «^oii  hiid  a.iicr^«d  or  iJiiiil'At  t-'ioreiiitor  iiocru'a  ay 

rs&aoa  Ui«r«of  j    Uiio  nacesaarliy  iaoludes  Icsa  up  to   th© 

date  of  trial,  ^her^.  JU  -,.<^liaftiE  4  12&S^>  im2£lU  MSJ£Q& 

^op'y    i^cietery  i\f>a^,Vn.  Xt  >(ei,<^eq»ann»  139  ill.  67« 


.^  .MMsl^J     •ij5^/fy.|-^^«iA;ii,  ■f-s-i^^i?' ji0ii^  cv«iis/i^  ^sX«?«%i;  '#1 

isjfMi  ms^im  ^M^M  ^  mmMMMMMim  *-^^^^^  "^^  *^«^ 
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MAltY  KA3:3R,  vidciiniBtrutrlx  of  u.e   /      ) 
BsUite  of  fraxik  Kaber,  l>eoeace<lJ        ) 


HAttfUST  3.  BCHJUANDI 


Agi)«llAnt 
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COOK  coiwnr. 


Mii*  FRKUIi*lH0  JUSTICE  0«G0S;:OH  delivered  the 
4plnion  of  tke  ootirt. 

Appellee  'broatjht  thifs  suit  againfit  aT>;;«llant 
to  rcooTsr  dewawge-s  for  the  aeath  of  Frank  KnXnnr  >»hieJ\» 
it  was  oharg<>a,  wae  due  to  app«ll£mt*K  negligence,     on 
the  trl^il  in  tii«  ;  uperior  Coiirt,  at  the  alo»e  of  t-hie 
ttVld«noe  pff«r«d  hy  appellee,  thp  court  rafuoed  to  in* 
atmot  tJae  jury  to  find  the  issaues  for  th«  appellant • 
Ho  «¥itt«Jno«  liwa  offered  t>y  appiaiant,  ami  thy  caae  was 
su1>i:(iitt«id  to  the  jury  on  the  (%videao«  off^^red  by  appfi-lloe* 
The  jury  >ipeturued  e,  verdict  for  i|3000  in  favor  of  appello« 
«n  vlxioh  judg»f>nt  weub  entered,   to  r^v&rMti  viiiX^'sh  appfsll^mt 
prosecutes  thio  appeAl* 

Appellant  urges  several  r«i»a6oru»  wJjiy  the  juatfwent 
should  be  reversed,  but  in  the  viair  we  take  of  the  ciise, 
it  will  fae  necessary  to  discuss  but  one  of  these* 

Appellant  oontenda  tiiat  the  undisputed  evidence 
offered  by  axipellce  oonolutsively  sho^f)  that  the  deceased* 
Trank  Ka.ber«  at  th^  tl£a«  he  received  th«  fatal  injuries,  waft 
not  in  the  exoroise  of  ordinary  care  for  :{ilo  own  safety  •»• 
that  he  vus  guilty  of  contributory  nei^li^^enoe*     On  Uie 
other  hand  ekppellee  oontends  that  the  evidc^nae  does  not 

^  5y^ 


tvexs  *  om 


i  \  ■ ..  ^mmmK  4&  mtBHi^E 


•a. 


•how  that   txie  Ueo«ea8«d  at   tiif^  tiiae  in  <4ueetion  w&u  g;ailty  | 

of  contributory  negligenoe,  but  that  the  queestion  wao  on«  l 

to  b«  d©t«»ruineu  by  tho  Jury  frou  th«  »vi dense;   and  further-     ' 
laore,   thiit  ov«m  if  the  di?aeaaed  was  i^ilty  of  euch  negli* 
gence,   timt  fact  woulU  ooaKtituto  no  a('fQn»e  in  this  caa«* 

/    The  «vl<l»noe  tendJi^^Cj  shot?  that  the  daoeaiaedi  v»a8 
a  bright  boy  betwotn  14  j.mti  15  y«are  of  ag©j   ttet  appollmmt 
own34  cmd  .'aaintalned  a  buildiisg  in  ChioagOt  which  v&»  nine 
otories  in  height  mm  oacupiod  by  10  or  12  tetmnts*     The 
ciecoaoed  was  Oii^ployed  im  a  delivery  boy  for  one  of  the 
tenants  oooipying  tiie  fourth  floor  of  th-e  buildiag.     The 
thuj:  of  th«s  building  faoett  an  ali«y,  ana  extftMiag  a.l©ng 
the  rear  of  the  building  '*a»  a  vilatfora  about  three  and  one» 
half  feet  wltie  and  four  fe<&t  hit;h»     A  frei(fjj|-it  ©levator  wJiioh 
VBe  used  by  the  verioue  temante  aad  was  opernted  ancl  <join» 
trolled  by  appellant,  opened  on  this?  platform.     Tbi«  open* 
ins  into  the  elevator  shaft  was  about  seven  liwd  ono»half 
feet  wide  imti  va©  olosed  by  two  iron  doors  ©xtonding  horissoo* 
tally  aoroae  the  »mamm     The  doors  operated  u^  and  do^m, 
ooming  together  in  the  jaiddle*     By  pushing  tiit?  lo'ser  door  down 
t)ie  upper  door  would  rise,     thwee  door©  w«re  fastened  to» 
seth«r  on  the  inciiue  by  rods  or  latohoa,  r^nu  oouid  not  be 
opened  from  Uie  ©utoide  except  by  prsajjuro  in  the  center, 
«liiah  «rould  release  the  rods  or  latches*     Vvt^n  the  plat* 
ferm  on  the  cuteide,   the  poeition  of  the  elevator  couid 
not  fee  aflCArtained  except  by  opening  the  dtioru  and  look** 
ins  up  or  down  the  ahaft,     There  wan  a  piuah  button  at  the 
siae  of  the  opening  whioh  operated  a  eigmil  or  buzzer  in» 
aide  of  the  eleva,tor,  and  sserved  to  notify   tlie  operator 
that  the  elevator  wae  wanted  at  the  platform. 

The  d<$o«ased  >iad  beet)  in   ihe  employ  of  one  of  tlie 


■«<-£-v,H.r%i,;'i   i}{i^    ;«gi.;ft;;i'^«>  silt  ;ro'::t  Xr^-i^i   aiii    ^i*?  ii£>«?U/v^*a>«-  «i«   n.i 
awiv  i/'^iyj^siif'Jii;   :?a^    *.iAj«;i  w»;;a    'y^r^ •■>;■/ »ii   s,-s'v*},^sti?'-v   '?ri*    V 

©4;?   'ii3   &gi'^  ^ftl   %«Kf  •;j."i:sf'v,i;X»i>  «  s&  ^X'^S^m   ^m'  ^mMm^k-- 

iin^^rA'  ■•i&t.&r'j^X'^i  ^d^Mx'f'  A.    ^si^^Ji^ii  .s&.^  %\mt  huM  ^uivt  ^'S^t  t-xml 
'■■'^■i  s^iiMmci'i  •S'-s'*<*r  iS'to^j!;^  «»a«iii^v     ,©&di;x  Jsiwiiw  isjjj>|4  '^f lij^j:.  act^ 


t     t^'  ^O^  "itii    I^SSXi^'S^    ?»i?iS     «^J     ffSS^rf"    fc,:?id'    ^i^glSt-i^^'Si^    ^iS-T 


•9* 
t«n»nt8  on  Ui«  fourth  floor  for  tvw)  oi*  tiir»;e  weeks  prior 
to  tiie  aoclUont,  and  had,  ridden  up  tmc  down  In  the  elcva*> 
tor  in  the  perforiaanoe  of  his  dutiee  sevar&l  tliaoe  each 
day-     Juet  iirior  to   the  aooldent  he  went  down  on  the  eXo- 
▼titor  with  tt  delivery  aart  to  the  platform.     Aftt^rwarde 
he  returned  with,  eojae  oa»tin4jo  on  the   curt.     The  elevator 
stopijod  at  the  platfora  but  iw  was  unable  to  ^jct  in  on 
aocount  of  its  bein^j  loaded.     I'he  doora  w^-re  oioeeU  and 
the  «leT«s.tor  ascended  to   tiie  seventh  floor.     The  signal 
then  indiouted  to   the  operator  that  tli©  elf^vator  wae 
wanted  at  the  fourth  floor  and  alP>o  in  the  baeiermmt,  which 
was  aoae  18  feet  below  the  pl-ritfona  or  firet  floor*     the 
deceased ,  who  waa  waiting  on  th^  platfora  for  the  car, 
etruolc  hie  head  between  thf?  doore,  into  th<f«  elevator  6h«ift 
and  aa  he  di>i  »o  the  oar  desoending  {Struck  hi £5  head,  imd 
he  wae  Idilled  Inotantly.     there  iraa  teBtijaoisiy,  by  &  witnssa 
who  was  In  the  bawexaent  of  tJio  bottoa  of  the  elevator 
ehaft,   to   th&  effect  timt  he  omt  tli«:  dcoriS  opening  on 
tlie  pl£ttform  and  the  deceased  put  hi  is  heaid  throue.i!;h  the 
openiniE  in  the  doors  and  lock  up  in  the  elevator  ©hsft; 
that  before  ho  oouid  warn  the  deceased  of  hie  danger  he 
was  struck  by   the  car* 

Th«  e?vidence  aloo  tendsrvo  ©how  that  the  latolieo 
or  rods  fastening  the  tvwj  doors  together  wer©  out  of  repair 
and  out  of  yosition;   thai  wheth<»y-  the  latclxee  or  i-ods  were 
in  posxtion  the  doors  reaained  closed  unleew  forced  apar^j^ 

In  our  opinion  tr»«f  evidence  conolueively  shows 
that  the  ttooidtrnt  would  not  huve  happened  had  the  deceased 
been  in  the  exercise  of  ordinary  o&re  for  him  own  safety, 
and  even  if  appellant  w&s  negligent,  «kS  th'  rn  is  no   claim 
of  willful  or  wanton  negliigence,  no  recovery  can  bo  bad* 


«^:<  ''i!:'<fjt««^-».&  s.t':t  "i&  imu.tB&^>k  suds  #t«5«  wiiks  -^s:^'  in^WI  'if^i 
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ilgJLsa  Ix  Meis-^m*  ^X6  Xll«  78;   :i]^ock  v^  iiHlCl  k  JtfCL&t 
161   111.   1C7, 

Aiipelle«,  however,   ocntenUe  that   the  CiiBe  of 
iituell»r  Xa.  ^^elpe.  252  111.   «iC,  in  which  a  verdiot  for 
th«  plamtifi'  Wtt8  ftuetfiined,   ie  eimleur  ija  ttll  respects 
to  the   ca«e  at   bar.      Xn  tJtuat  oe-ce  the  plaintiff  testified 
that  he  uf-eired  t>;  us©  the  elovBtor  going  into   the  "bas#» 
.'aont;    t>ia,t  he  raiead  th«  door  and  put  hir-  head  into  the 
eleTator  ehaft  to  ascertaia  the  lootition  of  this  elevator; 
that  &e  he  did  »o  he  wae  struck  on  the  head  by  the  deacend- 
ing  olevutor.     The  injurt^d  |>«reon  tht'rs,  iiowevor,  vm&  doing 
hia  Kyork  in  the  ordimiry  and  only  ^ay  in  which  it  was  pca- 
eible.     'rh«r«»  was  no  person  operating  the  elerator,  but 
each  one  ti«eiring  to  uoe  it  operated  tae  o&r  hiisaself ,  ii,nd 
it  wiL*  nensusary  for  iiiii  to  first  locate  the  ol  ova  tor  before 
it    Gouid  he  brou^tht  to   the  proper  floor.      In  th*^?   oase  at  bar    -^ 
thore  W&8  an  oparstor  in  chiirge  of  tiift  elevator,  ana  a 
person  deeiring  to  ui!»e  it  oouia  notify  the  operator  by 
proper  signals,  ^itiiout  lookinig  into  the  ahaft* 

Appellee  further      contend©  timt  even  if  ih© 
deoeatted  at  the  time  in  question  waft  guilty  of  contributoary 
negligence,  thio  would  be  no  defense,  for  the  r«ason  thsit 
the  eviaenoe  »how«d  thi*.t  appellant  hao  violated  the  provi» 
Bions  of  &n  ordinance  i^  failing  to  iseep  the  rods  or  latoiies 
of  the  door  opening  into  the  Bhaft  An  proper  condition  •• 
tJM*t   contributory  nej/^ltgenoe  Is  no  defense  to  an  action 
based  on  the  violation  of  a  statute  or  ordinance.     To  sustain 
tiiis  contention  appellee  cites  tiie  oaeea  of  L;ttrtervii:ie  /^.aJL 
iiii  2a.  4ilili£M.  IQl  ^'^^*  ^'^S;   Kellyvillfi  joaj.  ifc.  Xi.  iiKia£» 
217  111.  516;  l^ertens  v.   i^outhorn  Coal  )ji^  235  ill.  &40;   and 
PeeblQK  Vj.  0*Qara  v:oal   C-o . .  239   ill.   370.      In  oaoh  of  these 


"to  ^BisU    ^iii    .3.-.i.-;i.t    nhii»S£ii>i:^    ^'^f^'^^-'SQii    ^mitlHiiqA 
^yi^j  ^im  b/ind  .>i;,d  ,n?i^   i>«i».  'Xo*;;!?  ev-ii^  &i»aJ:fi»t  mljm^.   ;i 
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*1im 

caoes  auit  was  ljrouij;ht  to  recsover  for  personal  injuriea 
r^Bultine  tTOiii  willful  Tlolation  cf  the  Bt&tutory  duties 
presorllsed  for  %h«  protection  of  rainers,   enacted  in  obod- 
ienoo  to   the  conatitution  of  ti.ie  atut«,  ami  it  witB  held 
tJj*itt   contributory  negslii^^ace  on  the  part  of  th©  pttroozi 
injured  snu  no  doffrnae.     Thcee  c&«ea  are  not  in  i>oint, 
and  we  are  clearly  of  tha  opinion  thmt  uppeliee  could 
recover  only  by  proving  that  the  deceased  at  th''  tiiae  in 
question  w^ie  ir.  tjrie  exercioe  of  ordinary  oare  for  hie  own 
safety,     liloak  Vjj.  iaa^f^  ^^  i^s^»  ^j^M^' 

Ae   th' re  o&n  be  no  recovery  in  thin  aafte,   the 
jttd^iiont  of  the  Jupwrior  Court  will  be  revorsod  with  a 
finding  of  faot, 

mm^mQ  with  a  yini)im  o?  pact. 


lamam  W  mati     we  find  that  St  tiie  time  th« 
deceased,  JTank  Ksuber,  r^^oeired  the  fatal  injuries,  he 
was  not  in  the  exercise  of  due  eare  and  oaution  for  hi© 
own  safety,  but  thJit  he  v^as  guilty  cf  nesliganoe  which 
directly  contributed  to  emah  injuries. 


,^:i^  m  m.imjM_  ^mt^  ^m^^^'^         ■  '■.  ■■'.'■         .  '■''' 
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SLLA  laLLiai,   AfiUainistriiitrix  c.f  Jthe  ) 

S8tat«  of  Jauoe  M«   Jiiller,    Ijiowaaod,        ) 


\  /  )  COOK  OCUSTY. 

Xl*Llh'Ci8  CJSSTRAL  lUikHOAi)  C'^^AtTY, 

Appellant.    ) 


aa*   J»ETLSIDISG  /USTI3S  O'COHliCa  aelivor«a    tho 
991X1401}  of  ^h<e  covurt* 

Th«»  proo^a^lngs  in  this  oaii«  werR  InetituteMi 
under   t;:ji»  workmen* »  ooxBj,^«neation  aot  of  19X5«   by  appt%lX«« 
who   B0Ui3«t  to  r<'OOver  froia  ap  ellant  for  th«?  death  of  h«y 
hu«l>i^mi*  )eiao«   it  lo   cXaluneU  wae  killeu  l3y  beinc;  ntruok 
lay  ii  train  ^.n  appellant* e  jro&<i«      ih«  proo€*«ding»  had  under 
0u.l.d  «roria%e>n*8  oostpenoation  aot  I'e&ult^d  in  an  Kv&rd  \>y 
tho  Indue  trial  Soard  to  appelle««     /ftonmrda  apjuollemt 
brouijlit  th«  reoord  to   the  Tirouit  -ourt  of  cook    Jounty 
l^y  «  o;.i.iison  law  writ  of   ^ertior^ri   to  rcvl<n»  the  procej^d- 
ia^  before  tii«  industrial  isoard*     Api>elloe  ssoved  that 
tho  writ  be  tjuA<th«d  and  tho  potition  diejssloeod,      Tho 
laotlen  woo   tsustained  and  an  order  ettt«re<i  quasiiing  tho 
writ  and  diosstieoing  tiio  petition.     To  roviow  e«ld  ordor 
this  ttpi)«eX  is  yro8«outod« 

It  appoaTB  that,   ftt   the   tisio  ths?  dooeasod  jaet 
bio   aeath,   he  and  «ppolliiat  vr«re  t»i3^a^od   in  interstato 
cos»3£oroe«     A,.  ;oliant*8  oontonticm  i^   tiiat  !:.«  prooeedingo 
befoi'o  tho  Industrial  Board  und  the  court  wore  without 
jurlodiation;   for  the  r*?a»on  Uuxx   tsus  right  of  app^sllee  and 
the  liability  of  appellzait,  under  tho  fjiotft,  are  gOTomod, 
ooatrollod  and  fijcod  by  tho  statute  of   the  United  otateo 

„„._ „ _ ^:/i 


■jgfJiM,^   «  ft, 


^i^i^iV 


i  ^Y':i-v:si.!-tJ_  a^^'^*il^  MmU:\0.   Sid&ld£t 


9Qmaoal/  jcnovn  sut  tne  Federal  Scaploy«r»»  Liability  Aot. 
Froja  »n  eacaainati '.>n  of  the  record  it  uppearo  that  appello«'ii 
oontentiuc  was  timt  tue  foderal  aot  only  oovereci  caaea  re* 
BUlting  in  -wiiole  or  in  part  froxi  th«  n^^ligcnoo  of  a;jy  of 
th«»  of  iiaors,   ageate  ojr  tHJiployee  of  «.i>.i«liiint»  or  by  reason 
Of  tiny  siof^ct  or  in»uffloi«noy,  due  to  ita  ne<jjli|5e«€>e,  in 
ito   ctkTB,   eto«;    Umt  thf   qiiowtiojii  of  aw^jlitsenao  did  n©t 
•nt«r  into  the   cajs*,   u.uo.   ther«f03ro  the  pro  vial  on»  of   the 
vorla:i«n*a  oudi^^^ntiaticts  i^at  of  I9X$  «i4j>ly*     Vhis  xeei^s  to 
hav«  beim  Ui(?  view  adopted  liy  the   trial 


At  the  %iM&  thitB  c&.»«  ^a>9  d«($idiE»d  in  th«   Jirtsuit 
CoiUrt,   tVi®  |>oint  io  ocmtroveray  J-iatl.  not  Im&n  pus»®a  upon* 

Cubse^ueatly ,  h«»w«ir«!ir,   our   .-up^fisa©  Court,   in  the   ya.e»  of 
t^^talg^  Sfc  JLa.  ilfc  iia.  iiA  ^^t-  ^^  111*   3S6,   expr^isBBly  hei4 
that  our  worksien's  ooajp«n»»tion  act  has  no  ajtJplioatioa 
to   i«ijurie»  r«c»iY©d  hy  railroad  «Hs3pl©y«»  while  both  the 
i^ploya  tarm  Uiss  railroad  co»pm^  are  rmgjst^eii  in  iaterst&te 
GOJssaa,i»r 00 ,   but  ttt«t  the  tmploysr^s  liability  ij'!  tiuoh  oase 
is  i^oviivned  «!txoluyivaly  by   the  Federal  if2ai»loy«r» »   LiaTaiiity 
Aot,   and   thie,   too,   regiirdlosB  of  the  qu©»tio»  of  n®gii|j<m«« 
or  want  cf  ne^ii^ence  ef  oithtjr  p«trty»     Ondor  the  law, 
thor«fei-e,  «^p«lla«*»  ritjhta  are  ^oraraed  «xoluBively  hy  th» 
foilaral  aot» 

fhe  jud^paaat  of  the  Oirouit  Court  of   "ook  .:o\mty 

tB  tta>trefor«  revdrae<l  and  th^-  oauRe  r«mand«4  to  thax.  court 
with  dir«»ctioa«  to   eat  aeida  tin?  ordi^r  of  the  Industrial 
Board, 

imVlKSFJi  Mi)  KTi3iAm>KX)  -iSlTH  iSlM?%C!riOHS, 
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matt  am  G<;if5.:TauoT%:M  caii>A?or 


(JOCK  COJJHTY, 


Mli,   i-KKii-iJlSO  JUvJTiaK  Q^HmMCH  deliv»r«d   the 
Oi>inion  of   tiie   court. 

eevfty  for  peyecinal  injuries,  ana  to  rHVffrBe  a  jud^'^iaent  lor 


-^iJ^^fyC-C-cCt^C' 


[AugtiBt  ;-.'4,  190?»  «.i>pell-i»^,  thou  a  yovrng  irotaan.   In 
ooi^any  with  m  yiimg  kmvw,   vlelted   the   "'i^hitiia    Uty**,   an 
ajiU»«Bi«nt  pai'k  locutCi'ii  in  vM(»j.-.o,   x*or  an  ovenirie*^   f?nt«r» 
tainiaent*     In  the  p&rk  th'T*;;  ■>«»  a  amtrivtmc©  k:;<0'im  a» 
the  "Whiaa",  •.vhi^iii  conBi8t«d  priiioip^ily  of  .0.  cliute  st.«irt« 
lag  froa  a  heiiP^t  of  about  2K  feet  anc)  uQiocentiing  in  ourvesi 
and  bui^a  to   th«  fejround,  w^hwr^  tiv©  patron  landed,  on  a  imtr 
nattresn  covered  with  tteary  duok  <janTa»tt#     fae  niattrtssst:  w»8 
enolw8««i  by  fraaoa   to    whicVs  it  wae  »©curely  faetened.     A 
person  Uasirini;  tc   Blid«  clown   vh«  ohut«  kius  s^jaitted  tiurou^h 
a  fi&t«,  up  n  tue   nwji&nnX  of  a  t>««     i%iJXTO3r3r«*',  aftfjy  watahing 
for  «o.'ae  tiiao  sov<^ral  pe3r«onB  ooaing  down  the  chut«  .*md  land« 
ing  on  th<'  fftattresa,  paid  th*  adniosion  fee,   slid  down  the 
ohute,  and  «»   ^^h^!  le>nd«d  on  the  mntir^oe  her  left  anklo  was 
•«y«rely  uprainMcl* 


— Yh<!   qnB<i  w<t^e  tried  on  tho  woond  njnd  third  eounte 
»f  the  i.'ioolnrffl.tleiM-*'V  Yho  ne^igencie  charged  in  th-x   eecond 
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oount  watt  tSmt   tho  oovoring  of  the  mattreoK  wnn  torn, 
arlppoct,  looao,   unfaetoHoti,  anc  dangerowus  ana  imouitauL*.    j 
Tho  tiiird  count  charged  Unit  appelXant  ordinarily  sind 
ouatcaiLirily  proYid^d  i&n  attendant  to  aoi^ist  persono  using 
tho  "iihXzz**  uuu  gmsxtl  theiTi  jTrom  <kmgor;   tjriat   tiio  cttensl- 
ant  on  tiu:3  ocot!i.oicn  failssii   to  perform  hiJ^.  duties. 

itij,.-©ila2ii"i   o-iiit^Jji^l':*  thfit  tho  ?«rcilot  is  imnifestly 
a«SuJLn»!t    iha  v^ii^Ur,  of   tji's  *vlilan>-sf?,   in  timt   the  oviuonoe 
«8t{i'blish«3d  th«  fact  tlmt   tii^'   aoverxntj  ana  J6afj.ttr<if«s  w©a-©  in 
^oad  condition.     The  ovidenoe  on  behalf  cf  appellee  tenuo   to 
teiiov  tiiat  tho   covering  en  th<f  B3attre»ki  vmsi  eld,  worn  mvX 
torn;    tliat  &8  ap^^^Hee  Istndod  on  it  hc-r  loft  foot  c&uj.:ht 
in  the  torn  covering  aM  her  ankle  wis   thr'.ro'hy  severely 
upraXncd*     Th«  0vidono«  offered  on  \j«h<xlf  of  the  appellant 
t«nd«^  to   show  that  tha  covering  wao  not  torn,  "but  in 
good  condition*     ^o  Jmyo  oaxefully  ©aawaiaed  edl   tii<^  evidence 
in  til©  reoord  on  thia  propoBition^   and  oamot  uay  that  the 
Terdtot  of  ih®  jury  is  iiitinlfecstly  ©tiainot  the  -eeii^ht  of 
the  evlaenc^. 

AppiSliitat  »<aott  «6ont«Bd3  t?-;>B.t  th?  oojirt  err«d  in 
refuaing  to  iastruot  tfce  jury   to  find  it  not  guilty  as  t© 
the  third  count,  as  thero  wue  no  evid«»nae  to  oupport  this 
count,     aouneel  in  hio  brief  sutatea  tJmt  at  tiic   oloo©  of 
app«tlla«*8  OfiiOtt  h«  iooved  tho  court  to   inetruot  the  jury, 
(1)    to  find  th«  appellant  not  guilty;    (2)    to  find  appellant 
tiot  ({uilty  as  to  th«  oeooud  oount;   aiici  (3)    to  find  it 
not  guilty  ae   to   thf»  third  oount #  and  of f©re?d  inatruotionn 
ftcoordinglyj    Unit   th'.ee  tactions  were  denied  and  the  i»» 
st3motione  rofueed;    thxiJ^saotionB  nrwre  a«;ain  renewed  and 
inctruotiona  offered  at   th«   dose  of  all   tiie  wvidonc*  mid 
a^ain  r^fuoed.     The  record  diacloEeB   tJiat  the   three  liiotion* 


•S'> 
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w«r«  laado  and  inotruoti^ne  of  for'  d  at  the  oloae  of  appollee's 
eaae,    but  at   Ui«   alot?o  of  nil   the   eYlUcnoe,    the  only  motion 
aa<lr.>  w&t   tc    inetruct  the  jury   tc   find   the  appellant  not 
guilty*     M  uotion  was  laadu  or  iaatruction  offorod  as  to 
the  flooond  or    thirti   oouat  at   this   ti^se.      The  propriety 
•  f  tno   court* a   asubi'^itting   tht:   cuse   to   thn.  jury  on   the 
thirct  o  unt  lo  not  therefore  properly  bsfore  ub.     Failure 
to  Tenev  this  laotion  at  the   eloutt  of  all  the  evldenoe  waived 
the  orror.  If  any,   in  tiiie   re4i»rd,,     Uimf.(m  v;^  X'noE  Fi-rg 
l&Sii^©  is£.. .  233  ill,   308.     But  even  if  the  question  had  boon 
properly  precerved  fcr  review  in  this.    cc;^rt,   the  alleged 
error  would  he  harmlene,   as  ther<'  wao  proof  euffioient  to 
eustnin  a  r^  covery  under  the  second  count,     poq^^  x*, 
prenuorff .  245  Hi,  4«j0;     Wing  v.   :--mith.  190  111.  App,  275; 
Hunt  Xs,  iij.  yiel^  Furniture  go.   187   111 .   App.   326. 

Appellant  further-  contecds   that   th  ?•  court  cormitted 
jrevorsible  error  in  refueing  to  pcs^ait  it  to  >.>rove  that 
appellee  smtif}  &«.--' temente  ufte^r  the  £icci<i<mt  inoonsistont 
with  her  t«Btiiuony  t^iven  on  the  trial.     Api  ollant  produced 
a  vitnees  who  imd  talked  with  appellee  afttfr  the  acoldcnt. 
Thie  witness  was  asked  to  give  ttie  ccnvemation  thzi-t  occurred 
at  that  tine.     Tho  court  suatained  an  objection  on  the 
ground  that  it  vmo  tm  inpeaehing  question  &nd  that  a  proper 
foundation  had  not  been  laid*     Counael  now  contend©  that  the 
evidt?noc  waa  adalasible  on  the  theory  t^mt   th^}  witnoss,  if 
permitted,  would  hjive  testified  to  tstatenente  made  by  appellee 
which  were  adniBsione  againot  her  intr»ri>st.     This  theory, 
however*  was  not  advanced  on  the  trial.     If  the  proffered 
evidenao  would  tend  to  ohow  t}xat  appellee  had  made  admiisDlons 
against  her  intereet»  it  was  adisiesible.     Brow^  v.^  Calujaaet 
River   .,^0..   125   III.   600;   Hath  j^.  ^himi^O   Ol.t^  lau.  i20j.,   243 


i):«!*^#   tm.  iS<s*^0«AJr|?   ri>£;j!'    1;|  ^sf®    iiJU.      .SOC    ♦ilXI    €£ll    « •J^  BSHS^, 
r>(«>i.ii;if;ew>>5;  t^j;<*&- 'fd:^   iadS    n^t^Siv:}^:-  ■v^ti^-^tat  ^f^^M^m^       '    .: 
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HI,  XX4;    QorxflL  y^  i^eorla  t^y^   ^0^.   175  111,   App.   117. 
Aftenmrda,  nowovar,   the  witneae  -without  objection  wao 
pemittod  to   tet^tify  ao   to   wimt  appello©  oaicj.,   and  the 
record  tnilu  to  siiow  that  appellant  offerod  to  prove  any 
furthor  ©r  othor  ndmienicnB  tmit  W':r«  nuide  "by  apj.«llee« 
Appdllant  oannot,   th'  rei*oie,   dot&plaxiu     QSl^z>^  Xx  K'^P}f-.%P> 

Appellant  al£?o   contends  that  tJio   court  erred 
in  tjiving  two  instruati  ns  offerea  on  behalf  of  the 
appell«««      Th**   first  inatruotion  told  the  jury  tte t   the 
appellee  >Yii»  not  bounc  to  prove  her  o&b^  beyond  a  reasonable 
doubt,  but  only  by  a  prepondcnance  of  the  evidr-nccf;   that 
If   the  evidence  bearing  upon  the   c»u€t  prepondor/itod  in 
lier  fsivor,  although  but  ©lightly,    it  v/ould  be  cuffioient 
for  the  jury  to  find  the  i»su@s  in  h&r  favor.     The  objection 
is   thftt  Jippelleo'B  oaae  ie  not  definad,   anti  thft  jury  are 
left  to  det«rrain©  whrit  evirjienGO  becrffl  upon  it;    that  it 
leaves  out  altogether  the  apy«ll®ht*»  aaeo*       he  objection 
Iq  without  aerit.      intruction  ^io.   2   told   the  Jury  thr.t 
If  th«ry  believed  fro;a  the  evidence  th*it  api>ellee  had  proven 
the  rJ.I«>gation0  of  thr  second  and   tldrd  oounte  of  the  d©» 
claration  by  a  preponderance  of  the  evidence,  &ad  timt  ©he 
had  suffered  and  ouetained  injuriee  in   chc  aumner  charged 
in  f-'aid  ooan^a,  and  tJiat  she  waB  in  the  TSKeroice  of  ordinary 
oare  nnd  free  froia  noy;ligence,   then  they  ehould  find  the 
d*»fenuant  guilty.     The  objeotion  ic  that   the  jury  were  loft 
to  determine  what  tli«  allegations  of  the  eeocnd  and  third 
oountn  tfdTfi,     Thin  objection  has  been  held  untenable  in  a 
number  of   -assea,       l^rleger  It  At  jSjl  Is    £3.'^  iia.  Co..  242   111. 
B44.     A  furth'^r  objection  to   thie  instruction  ie   that  it 
was  error  to  r«f  <?r  th^^  jury  to  the  all  egationo  of   tlie  second 


.,e«5>Xj^¥'-'iCA^    '^«f    Srfc'^iJ^i    ft^ftW    ijiiii:;^-    ?int>i5«Sjta&/;    tsS^lSO    'JC   -'fH^sH'^t^ 
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«tad  thlrti  oountB  of  the  df^olaratlon,  as  pucJi  all^eationo 
did  not  negatiTe  thti  def  <»■•  of  asoiuafid  riek.     'x'Ue  otvoe  of 
ycyr&  Cot.tft  Lumber   ::!p.   y,,  Itoalfty,.  214    111.   246,    if,   oited. 
It  ifi  ii   imfiicient  oaimor  t,o  say  that  the  aootrino  of  ftocuaed 
riok  r«8t8  uiion  and  growe  out  of  the  contractual  relation 
vhioh  exifita  between  QuiQtcr  &na  sorvant*  >,ana  a&  nc  ouch 
relation  exict^d  in  this  oase,   tlie  question  of  asBumed  rink 
i»  not  involTed.     ehotii.nfrer  Cc^^  v,   ,.:-'.a^y^.  xas  iXl.  242; 
5a  &  Sjl  it  a«.  ^  ,22*  X«.  iiiilJ^£il2M.  199    ill.   1K6;    0£r|£ad  Zb. 

Appellant  further  c  ntendc  that  the  judgnent  ie 
|rro0Bly  exceoi  ive,   r-nd  in  i3up;.)ort  cf   thiK  contention  an 
affidavit  wiUB  introduced  toading  to   uuiow  timt  the  jurore 
whfn  deliberating  in  the  ^mxj  rooia,  had  included  in   l}>^ir 
▼erdiotitea*  for  doctors*  Uillo,  attorneys'    fees,  oto» 
AffiUfi^vlte  of  tiiie  nature  csmnot.  b©  rooeived  to   impeach 
the  verdict  of  &  Jury.     I^glix  X;.  iif,  .lUJ.t.M  £.r  ,l^,i,  ,P^,ff.   • 
175  111,  Apy.   I9fi.     Appellant  further  argues  that  appellee 
at  th«  tifiie  of  tlie  injury  itae  earning  about  §6  per  we»k; 
that  ehe  wiae  unable  to  walk  after  the  injury  for  about  four 
montho;    that  she  w&is   then  able  to  walk  with  the  aid  of 
orutchoe;   timt  nine  months  or  a  year  aftor  the  injury  Rho  re- 
turned  to  her  work;    thitt  shortly  thereafter  ch©  wae  m&rriei 
and  hae  t?fo   children*  and  that  thore  is  no  evldanc6  tending 
to  bJciow  thftt  the  injuries  ohe  suffered  are  poroanent.     Those 
•tateaents!^  are  svibetantinlly  true,   except  that  thcr^^  ia 
evidence  that  would  tend  to  prove  that  the  injury  was  poriiuai* 
nent.     Ap  ellee  testified  that  at  tlie  tia©  of  the  trial,  which 
was  abo  vt  seven  years  after  the  accident,   Bhe  still   suffered 
pain    ;n  ::; count  of  the  injured  ankle,  and   that  the  ankle  was 
«»ak,   etc.     lliere  is  also  evidence-   tending  to   ehov  that  her 


0.>i.J,^Xfit  ,Xa«4i'!?!«.i'rto»  s-iij'  "^^.a  su^  iw^%::^  tm^,  |m^,is  «i?is»:i  a£«.JN 
4©ia«-  0*j  siij  i>itiS!  »ijiay*ii;«ita  iw*  isaaois.'-fli  sss'W'fif.jmi  a;»«ix«  ii9tfk! 

u.>  ■"  -  ♦^^  *i^^  ^^^^  .aS£  •^.aly:!^!^ 
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-Xfefijl  &u^dM  'tot  %mijMl  stili  •s:t9>tv*  ^Xsw  ^«'  c-X5s'ft0ivf,is!j«^:  d-j^-© 

*>o's  Siri5  ■vg'^'yu  ?>i*^i'-  •I'^t'i;;:!  t^f^ij;  *«  UQ  lijrif^Oiii  5?iB;lif.  ^4sia4'   im&i 

^ui»K?>i',  i*.?./is-|;^y?>  «M7  pi  -riittii  $mU:  'nntfw-  ^m^'^bMM^  wf  ajaji  ii$S«» 
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l«ft  ankl«  was  larger  th&rt   the   ritiiit  at  thr  time  of   the 
•irittl,      Vhei't*  io  no   acnT:ent..io>i    faul   th^j  aociil^nt  aTf acted 
th«  g!>nayal  hcfjuth  of  apy'95..1e»«   In  any  wnaer*     After  a 
oarofui  oonaitl-jration  o.r  txil  %h*)  factn  in  th«  c«.a«,  we 
ur«  yf  th«  o,.inlon  tha',  tht^  JiKLpienw  io  exoep.Fstve,  and, 
that  Juatioe  woitid  have  'been  done  if  a  roaittitur  for  the 
araount  in  «xoeBB  of  #3000  had  boon  required,      if  appellee 
will,  within  ten  «lay»,  rmit  on  the^  Judgwnnt  of  the  Superior 
Court,    the   sua  of  ^2625,   X'vi  jitdij.ae.;it  «ill    ud  affiraed, 
!>t;i-3rwi3«,   it  '*ill  "b-a  r-3v«ru-i-'l  acni  i'^rwinatvi. 


.r^^#  -xtf'i:  *m$ki$^^n.  m  tl  ?i«^-<5l?  !ms»4  mM  iU'.«.W'«s'  »ol4^«»|  .fjBill' 
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I 
i'SCPLB  0?  TH??  Jvt.Al'K  oy   ILUHOiS    s  ) 

X»efoiia.uit   in  frror,)    KRBOR  TO 

V».  /  i  MUIIICX.AL  CCUKT 


L0UI6   irfKNttLAiiii,  f  )  OF   CHICAGO. 

Plaintiff  in  Error* 


MR,   PRKfJiiilSO  JUSTIC13  O'COKKCR  dellVor<?cl   the 
opinion  of  the  oourt« 

,   ^--wwwaing  instituted  in 
the  ivunioipal   Court  of    ifticwiiso,  Uiion  the  compl&int  of 
the  relatrix  filfjci  Aii^r^ist  SC,  1015.      It  \ma    iliArgod  in 
tlic  rtciaplaint  that  the  relfitrix  was  ■•  n  unaiarried  wermn; 
that  9h«  waB  preenant  with  child,  which  by  law  would  he 
deeaed  a  haatard,  and  that  the  plaintiff  in  error  (uefan- 
dant  helow)  iras  the  fathf?r  of  said  ohild»     Cn  the  ^rifil 
of  th»  <jfiUBe,   th<J  uef«ndiijit  waived  a  trial  hy  jury,  and 
the  o&8«  was  subaitted  to  tiie  oourt  without  a  jury. 
The  ocurt  found  the  defendant  to  be  the  fath'^r  of  the 
oh^ld,  und  &  jud^griient  waa  entert?d  requiring  iiija  to  pay 
to  the  clerk  of  the  court  $560,   for  its  sujjport,  Kii&ltt» 
tenance  aau  education*     To  reverse  the  Jud«»ent   the  de- 
fendsjit  propecutec  thlr  «rit  of  error* 

The  defendant  firvt  contends  that  no  snowing 
was  laade  Umt  the  relatriz  ima  an  uimarried  Tseoaan;   that 
it  ia  not  euffioitmt  thftt  rf^Iatrlx  awore  in  her  complnint 
Bhe  waa  unsiarrled,  but  that  thit;  feet  !au»t  be  ent&bliciTrd 
by  the  BVid<ynoe,  «;hiah  «uat  be  pctitive  nnd  not  inferential. 
Rolatrix  axwrr  in  hrr  coapXaint  that:  e:ie  wae  uxaoarried,  and 
it  in  clearly  ap}>arent  froia  the  entire  record  that  the  oaae 
wna  tried  by  both  »id"B  on  thir.  ;  nsiu&ption.         Ivideaoa  was 


\'f  ■■»^>|4*»V*#'>'«-^-^'  ■'^'TJ^^'KI''^,'!^'' 


■^M^W  ^l^iSSfliP** %|   i^J  **i: 


introtiuccd  by  the  d«f«iruiUint  tending  to   eiiow  tjiat  »hc  ctn- 
te;3plat«d  fiarriatjo  sTlth  anotn<ir  rm.n»      «itne8B«»fi   t«J5tifl«tl 
en   bf'j  wlf  of   th«  atfeniiant  who  imd  known  Ui«?  rolatrix  all 
her  ilf«,   <ina  it   is   clear  fro..=   th'-ir  teeticiox^y  no  n  whole 
th^it  ehe  wan   untsarrieu.      Yhftrc;  iss  fi   total   txbsenofl!  of  t<$»ti* 
BBony  or   oir cxma tnkno^B   t»muinfi   to    urove  in   tiio  ffliitihteet  dfl^ 
gr«o  tlMAi;   thfi   i'fjlatrix  wan  .'cio.rried,   nor  wab  there  nm   con* 
t«ulio:^>  or  ev«"n  a  su^.Cii^eKtion  on  the  trial    tlmt   tho  evidence 
did   not  eetablteh  th**  fact  that  eh©  was  uniaarritJd,      Unuor 
thcee  oiroaBUSt&ncRfi,  wo  ar»:f  of  th<?  oinHiion  that   tho  ovidfino© 
was   sufficient   to  juRtify  thd   co.rt  in  finding   that  eho  tma 
unciarried.      A'cti.>lg  v^,  4)^rh«^.  49   ill*  233;   poolg  y^.  irefayXe^ 
5X   ill.   143;    Te,3rr>-,  y,t.  .i:e'0,pl;<?.  31    Hi.   App.   27;   Alyainoyicz  t. 
Pffl^le.    117   ill,    App.    418;      1^^  .t'X?ADt  y»    i;;CTc:vlg.    &i    ill,   App, 
340. 

jUof«ndivnt  n«xt  ccntendf;  tUnt  tiic   findinir,  of   th« 
court  that  he  te   the  father  of  r*latrix*s    cliild  ir   not   sup» 
jKorted  by   the  evidence^   «inoe  it  r'9etft  entirely  upon   the  un» 
oorrobor&ted  te»tlaony  of  the   rola.trtx,  wlic  W5v.e  contradioted 
by  ii  number  of   witneest's  of  uftiaspeiAOhed  or4»dil»ility.      Ihl© 
contention  if.    ./itiOut  n«rit.      The  only  ti?JBtira4)ny  offor*?ti  by 
def«na<int  tended   to   s-'aov  tlMii  othi^r  nea  I'lad  eoxuaX   inters 
oouroo  with  the  rclatrlac  about  th*^   time  of  coneoption  which 
Bhffl  d«»nied*     The  t«Btiraony  of  th^    relntrix,  howeT«jr»  as  to 
h«r  relatiotto  witJi   the  defflindGnt  in  undieputed.      The  def«tn» 
dsnt«   the  only  one  who   could  h»v«&  disputed  r«fXtttrix»s  teetl* 
»oxqr  BB   to  hor  reXaticna  with  hira,   oat  silent  ami  oid  not 
testify,   anti  hits  elleno«  was  a  oircuBsotnnoo  to  be  oonaidor«d 
a«s.i)!i8t  him.     aoflji?  x*.  jiSSJiiS*  ^   ^~^»  A?p.   ;'iX.     i'htir  court, 
irt»»  »aw  ft,nc   h»^c»rd  the-  f.'itnee'.ef!'!,   foanti  a4;;airtr.t  th«  defendant, 
uistd  T/e  ui-e  unable  tc    Btiy,  after  a  citrefiLil   <^xj;ilnaticn  of   tho 
record,    th&t   iiis  finding  in  thie  regard  io   oXe&rXy  and  laani* 


K  ■ 


XvL'..  x*xini,^-'~  w.ut  fW^^>;4  »..■..    ■   ■.    j a4^*ra1'i%  «»JCil  t»;  16a.:  ..^  ^   ...; 
«ia-«*i  liS  M'ta^fSt.M;;  i.©i;^S'#  it  -siA  irtJ^sa^     ^ii^'mxmmi}  mm  «u.ia  :. ■ 

.sAfei^  Al  l£^  l^«  -^*^  ^^  *^Mmi^  M  MMmM^'   ♦fe)*«*si«itj 
■'*  *t^,^l.  ^  aaiia  M    *-^^  ■^<?*?^^  .Ill  fXi:  ^Mi.ji:S 

iV^J    s'       ''5«i;   mw   a.^*   aKl»«ir*'.X«   wsfl:^   If©  ^^sM^.'fi  m^&%isii'0'i  .■-,: 
V- ■       r  s!ii*a:Aiti^£0'3; •  Ii>®v»;6f«^:g-l:'fi>  #^«^.  Mm^  '9H&m  ?*isi&  ^I'S^  ®*laf-  ti$iiB'- 
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feetly  a,viaAnot   Uia  w«liiht  of   tno   drittcno*. 
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1  i>lalntlff  In  r^rror* 


/' 


maon  xo 


vs.  /     )        CXHCjTilT  CCUKX, 

COOK  GC;!ITy. 


\  / 


(jwary  <»■  ^^am  and  civil  / 

CCUH7Y,    ILi.mCiS,  / 

■       \       / 

Mi'..   JimiiaK  UViWm  cl«Xivert,d  the  oj^inion  of 
tfe«  court. 


Ch' 


jntir.  writ  ©f   nrror  ia  &u*?«  eut   to   r»>v«srsie  th« 
action  ox'  ihe  trial.   CKruxt  in  tiisoliftrjiiiig  a  rule  on  <lef«n» 
Ur.rttp  in  error  tc  nho*  i»ntt«©  why  they  6>hould  not  Tt>«  ptuu» 
i»h*d  for  oc»twi|»t  for  fp.i lure   to   t»aij»iy  with  »  writ  of 
Kand»mi«  ?^dArppa««ji  to   the  Oetmty  ff   Jook»  5t»t«  oi'  illinoia, 
^hich  tilr-ctod  fm<!>  eoBBasirKl^d  it  •♦to  forthwith  plsicje  th«  nouat 
•f  Victor  Youn^  upon  the  roBt«r  of   th«?  a«iBint7mt  county  ngente 
in  the  ««ifii  bounty  «ut4  upon  the  afeyroll.  of  Baid  County   to  tij» 
«nfl  th?it  th«  esvid  'Victor  Youig  imy  at  once  «nt??r  upon  th« 
pfjrfonarvno**  of  his  Auti'^a  fta  !iB»ir.tftnt  county  agent  'j^ith   th« 
aiutfft  ri,iht  to   oontinrift  In  th«  |>«rformftnoe  thtrr^^t  end  rctoeiTO 
jjaiary  tb  rsfor  ?i8  b«  Kh'I  to  o<?»nti?»ue  i»  the  perforfijance 
lihsroof  and  r<.*5^iY«  nalLary  th'*r«for  prior  to  hiss  unlawful  r©« 
ssoYul  on  J^uj>.iif  3C,  1911,   RybJ«ot  to   th-'  laT.a  and  rul^e  p«r»» 
talalRj  to  asfiKtnat   erounty  oawntsOf  Oook  County,   llllnoi«»" 
Vm  JusJ^aent  'iwiit  ^hioh  tM«  writ  of  -frror  inaued  waa  entered 
T-Rnuary  51,  191?.      It  n.ppwTft  tH^t  liaav-diatfliy  thereafter  de» 
fendaat  rao  ri>8tcr«d  to   the  roster  cf  &cui9%^nt  county  agents, 
and  enterrrd  upor*  the?  ^crfcrawvaoo  cf  ble  {Jutiee  a*  an  aBsietani 


t^f '  ^irmm:  i  \ 
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?Xr; 
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'!#   f^^>^iS«<^«    <?-a:*    .^';s'^«*'S|::3^&  11  Vi' 


t'-^M'    »'S«»- 


•■jW^'**^*"'^'?^^  i'^ys  *s- 


«>2« 

•wity  a4{9nt«  und  reo  ivwd  th»fref03r  th«?  ooap«na«.tion  pro- 

vided  by  lav,     a  y«ar  »iii<l  a  half  aftejpwurds,  en  July  20, 

1914,    th<?  writ  Wfts  iBsued  ana  served.     The  plaintiff  In 

error  olaiBUJd  that  he  was  entitled  not  tc  the  place  to  ^)fhlch 

he  h&d  been  aasigaed,  vrMol:;  vh»  thut  of  one  of  the  »eooad 

asBiatimt  oouaty  agents,  but  tc   th<»  position  of  flrot  aaQie* 

tant  county  absent.     The  petition  for  a  rule  upon  the  clrferaA- 

«uate  in  error  to  »how  amee  aetn  up  that  he  hd4  be«n  8p|>oint* 

•^  in  1906  ae  the  only  county  a(;ent,  at  a  eaJLary  of  '4l66»66 

per  aK>nth:   that  he  took  u  ciTil  aervic*?  exoaiination  and  was 

eertifl<fd  to  th£it  position  and  continued  to  hold  it  until 

June  3C»  1911,  i»h©n  he  was  unlawfully  ciioohjirged.     He  fur* 

titer  alleges  tnat  the  duties;  ^rhioh  he  perforsied  were  at  all 

titans  those  dutiee  now  performed  by  tht^  firct  aeisisitant 

county  agent.     Thie  otaterient  Ic  apparently  not  denied  by 

defendtmte  in  *^rror.     They  r«»ly  upon  their  allegation  that 

there  were  nine  (assistant  county  agents  appropriated  for 

during  the  year  1911«X^,  and  that  while  one  of  them  was 

aasigncd  to   the  general  aupervioion  in  the  office  of  tiie^ 

the 
oouaty  aj^ente,  an^^cthers  assigned   to  sub^etatione,  it  tx&b 

withlB  the  never  of  the  county  to  trans^fer  some  other  aaeiftt* 

ant  county  agent  to  tlie  oounty  agent •»  offioe,  r.nd  aeaiga 

plaintiff  in  error  to  other  dutiea.     It  oannot  sucGeeBfully 

be  contended  ttwit  the  County  vvas  without  power  to  auid  aa         </ 

jaaqy  aaeiotant  county  agente  ix&  miiii^ht  be  needed,  and  to 

aaeien  thmu  to  such  dutl'"c  as  Riight  be  thought  proper.     It 

appears  further  by  the  affidavit  offered  on  behalf  of  the 

County,   that  the  eataislnation  which  plaintiff  in  error  took 

was  an  exai^nation  for  the  performanoe  of  the  dutieo  of 

a  superintendent  of  sab*etation8,  and  ?.'ae  not  an  examination 

t9r  a  general   i^apervisory  position.      It  also  appears  th^tt 


%0.y!^^ml%%.^m^  ,^3i:s9^i^i  %$&ii«sst  s&M^al&um  »a.M%  »«»»■  t^xvi-u 
'/   '■  ■'■■  '  edi 

,rij|Ms^«i  Sp?s  ^^c.-i'tl^  ^*im^fm  %tWJmi,.  «*«£#  ta* , ^swss^  ;^«M:ji®o  ^m- 


[w«fe  ■<?• 


t«  ila«i&.rf  «.<?  k<»K»'^iM  0.U4iii^W^a.  -1^  M,%»i^'^t-  wtm^m 


•3- 

after  th»  Uisohare*  of  plRiatiff  in  •rror,  the  civil  Rerriee 
cojaai»n  ionerB,  apparently  in  good  faith  n.nd  for  i»roj>«r  roa» 
8onA»   in  reclaseifyio^  the  pcaitioae  in  tho   county  agent'* 
office,  provided  for  a  first  asc^icttimt  oounty  agent  and  for 
eecond  as  ittante.     Thtireafter,   it  hel«i  a  proaiotis  mil  «xa;ilna« 
tion  for  the  position  of  first  aasiotwnt*  to  xihioh  plaintiff 
in  error  vme     tJligible*     This  oxa;  inatlon  was  not  held  until 
July  25,   1913,   five  ionthrc  after  the  reinstateiaant  of  plaintiff 
in  error  a«  a«»i9t&nt  oouixty  ot^cint.     He  fail«$d   to  t&ke  t^Jtis 
exaoifiation*  and  ae  no  one  paeufiu  \i7ith  &  eufficitmtly  liii^h 
laark,  am>th«  r  axtiainstion,  not  prouotiomil,  'd»ajs  held  Auguet 
39,  1913,  tind  the  highest  man  &n  th^^&^t  list  waa  certified  to 
the  position* 


The  o»ly  thing  that  wac  adjudicated  "by  the  .ludg* 
»ent  in  the  laandamia  suit  was  thi^  ri^ht  of  plaintiff  in  error 
to  have  hie  tmxm  placed  "upoa  the  roster  of  aecistant  ocunty 
agents",  with  th«  »aae  ri£ht»  tiiat  he  iiad  had  prior  to  hi» 
diacharge;   it  did  not  atter^pt  to  adjudicate  what  those  rights 
were*     From  the  facts  disolosf^d  l>y  tho  pstiticn  of  plaintiff 
in  error  for  a  rule  to  show  oauee  imd  the  anewer  and  afi'idtivits 
©f  the  defendants  in  erxpr  in  recponae  th«?r?>to,  it  BomoB  clear 
that  plaintiff  in  error  wee  not,  by  virtue  of  the  «ocai:ii nation 
thtit  he  hxid  token  or  the  pooition  thiit  he  had  held,  entitled 
to  he  &«3isned  to  s-txy  particular  set  of  dutieo  as  aseintant 
county  aijent,  and  that  1*  was  ol early  within  the  power  of  the 
oivil  Bsrvioe  oowaisHion  to  reclaeeify  and  regrade  the  posl* 
tion:    of  aejiietjsint  oounty  agents  to  provide  for  the  position 
of  first  asttist&nt  oounty  agent,  and  to  bold  an  exsoination 
to  fill  that  position.     Th'  re  is  nothing  in  the  reoord  frora 
which  it  can  be  inferred  that  it  wcts  not  -within  the  power  of 
the  oounty,  at  any  ti»e  prior  to  petitioner's  ditichttrge,   to 


•4. 

to  direct  hla  to  nop.iot  the   ajunty  figent   in  any  way  whlc^i 
thoy  lalght  el««a»  tiooirabla,  ami  particularly  to  R.8t>ist  hi« 
by  porforaing  tli^  dutiwa  oov'?re<l  by  the  «xaittlnatit>n  wMoh 
he  had  originally  titk«»»     Tb«  ann^  i®  in  no  way  onalagous 
to  that  of  tf,U.Y,  fil  .^M^^fsfi.  3U.  ^^My4.t»  191  Ui,   ale, 
i^(ir«:  urj  sittet-ipt  was  nsade  to  doprlVtt  tbeplai»ti.t'f  of  hie 
offioc  by   ipproprijitiug  for  the  position  ©f  •eeoretai^ 
•f  th©  chief  of  a«*t»ctiyee,  rarUc  of  lieutenant,"  insteail 
of  "chief  clerk  of  tJie  d«^t«otive  bureau  of   tiie  ciopartment 
•f  police,"  without   in  ffxriy  way   ahanging  th«  fiutie»  of  the 
offiocr'e  poftition* 

For   th<?  T<-&&on»  Btateti,   the  Jucigisont  of  the 
Circuit    ;ourt  i«  affirsioa* 


^»f 
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A  corporation.  |  ) 

i>ef  ena.*nt  in  £j|ror,   ) 

\  !  jSRHCa  TO 


Plain^ff  In/Brror.   ) 

^i         / 


m   CHiOAGO* 


MR.    JOOTIC     GCCDWIH  tlclivered  the  opinion  of  tli« 


court* 


Thie  writ  of  «;rror  is  euftd  out  to  reveree  a 
Judlpaent  againat  plaintir     in  error,  hereinafter  ref«rjr«4 
to  aa  aef «naant,  for  #257«56«     Vl&intit£*B  tsctemeat  of 
olaim    -r.B  for  daafiges  auctainttd  on  aooount  of  di«fendfunit*c 
refusal   to  fuminh  plaintiff  certain  advertiuing  hurigers 
in  aooord&nce  t^ith  an  agrecwaent  whloJi  it  .me  alleged  to 
have  mado.      i>9f(«ndunt*s  affiuayit  set  cut,   in  if^ubetanoe, 
th&t  it  aQt^r  €mt«rt*d  into  any  contract  with  defendant  t© 
furnieh  the  hangers  for  any  dofinito  anount,  "but  oray  for 
wlxatever  thR   t^axae  ehoaid   bo  r«a«onabiy  worth,   and  th»t 
plaintiff  abrogated  tiia   contract.     jPlaintiff '9  affidavit 
of  neritsi  to  said  a«t  off  stat«U  that  the  price  was  definite* 
ly  agreed  upon,  una  tluat  the  eontraot  was  confirmed  by 
plaintiff  in  a  letter  d&ted  Septeasher  3C,  1913 »  ^hioh  was 
set  out  in  full.       'rh«»  oourt  found  the  iseuen  in  fa  vox  of 
plaintiff,   y-tid  usoeased  it«  daooogOB  at  the  uum  nientionod. 

The  evld<>nc«  dioolosed  tiiat  in  a  letter  duted 
E(ipt«t:ab«r  16,  1913,   plaintiff  asked  defendant  tc   auicait 
a  bid  on  25, TOO  hangers;     -ep  teiaber  22,  dflfendani  replied, 
quoting  a  price  of  #566  for  the  haulers  to  he  lithogruphoA 


i 
"> 

I 

\  ■  '    mxm  .*  sax 


»%<;'■«»  su  #«i; 


^■t>m-mfi^n  c^  ^-jL-'sj  i>«i*iis  ®|,  xiann.s>  tra^ 'lit*  »i^     -.■'•■'  '■■..■..■ 
.t^«'  &s*ft\^iliaiq;9f  &mi  tti^'tisi'M  nsi^  »mi^  bm-  trnq^  fe«^ic^  x^ 


\, 


f.n  four  wLornj    nsjptenl^or  ?^,  ^u>r«.t  sjit  '?rt'«<t*?i  aaklng 

th'■^t  hn  told  d::;'»rv:5'-.nt*«<  r«>p.r«s^e>u«tlve   tU^.t  ri«  lutd.  talked 
with  a  mstibrr  of  roprssetntativsir.  cf  Htho^graphlng  ooiapRnie*; 
that  90i>ii«  of  tti«»  said  tiiat  the  hangers  oouiti  tie  repreduottd 
in  four  uQlors,   others   tlmt  it  wouldtake  aix«  otixcrs  ei^^ht, 
anu  one*  not  loan  th^xn  ten;   that  ho  s^iiu  further.   '*l)o  you 
tiunk  yju  oould  r^produoe  thla  in  four  uolors*^-   to  which 
dnx'emlant'e  reyrp B<;mt&tlYc  said  h«  tJicut^it  h*^  ^jould,  unci 
that  the  vitnetttB  %ii0T\  efiia,   **:FroBi  tho  swouat  of  doubt 
that  hcift  boon  raiaod  in  vay  laiad  whether  ycu  oan  or  not 
do   itt   if  you  vfant  to  taKo  thic>  job  ana  furnish  ub  «?ith 
a  eketoh  that  will  be  parfeetly  saticfactory  ami  then  re» 
]>roduoo  it  at  i$6ti5,   *jlII   forijet  ^bout  tho  nucabar  of  coloro 
and  printings  it  takes   w   reproduce  it  ami  if  you  ?/ant  to 
take  the  job  un  that  basio,   I  will  give  it  to  yovi.     He  said 
he  would  t'-iktj  it  regardloBB  of  tne  nuaber  of  ooXors  or 
printinfiB."     A  iottor  offer*7d  in  evidtmoo,  datod  .'Jeptojahwr 
30,  X913»  wa.0  us  folloivKS 

We  \/i8h  to   oonfim  or'iar  i^iyon  Mr* 
Keiln*:r  na  foXlc\?8; 

f?5,CGC  Boiled  WRsrj  iiangers  trirjaed 
«!i««?  12-.1/2'*  hy  ?. 7-1/8*,  nn  cix  ply  oardbotird, 
grajr-  finish,   punched  ani  strung,   trademark  osi 
♦:i.c  rcx'iirn©  exUg  in  blr-ok* 

i^«   to   furniah  the  rou^h  ektstch  of  the 
p-a'H'.l^'st  frcn  r-hich  r^^u  ^ro   to  mtikr  up  a  uetailod 
colored  8ketc>i  -which  i;r   to   h-i  pcrf^-tly  oc.tie- 
ff-cjtorj-  to  ue  and  t^jich  wo  ixrc  tc  Kpyi'ove  before 
the  irork  i»  at?  r tod.     After  the;  colorevi  sjkctolx 
has  V,eer.  rij?  -rcvod  yr^u  ar*?   tc  reproduce  the   eaa* 
perfect  i:ina  to  our  entire  aatiwfaotion,  using  a» 
aair;.-  print inge  e.s  firo  neeoRetiry  to  faithfully 
re3>ro-iiuc-$  the  dc -tailed  approvod  oolorod  uketcli* 

Tirae  iaofthc  «sr«r.r«j  cf  *Jit8  ccntr&ot 
and  you  are   to   oubiait  tb-i  finiehod  t'kotoh  as 
quidrly  nr  po»:er.blc  and  woe  »11   diligenfje  in 
rei>roduQing  ti.e  Sttme  after  ite  opproTol. 

In  contiit'.orrition  of  tb**  f?vov«  promioos 
fend  aureemento  w»  ore  to   pay  you  $566«0C  df?livored 


A 


..S^^vi^  n*^  tU'^   'r}:h  WfX-^k:^:ih-9^i''^:^-:^-  :'ri:'h^u\'M^'t  ■■&^y^''tk$nuil4 

,;,r^j;r  tiCr    ^•■?:?hii^ti^'t  hi^^:s  ')id  :f&f^:i    i;?f<»4'   svuii   nw^X.  ^-m  t'tesji  SliM 
f5>ji/f.-  'M  '\!&%^S.::-Ci  lii^vj't  ;<?.i  siii?  mwt^ ^niif'i^  !iic<30  in^^  ^«l;j;»S- 

'■")'>'  "■■■--:■:■  '  ■■";^.':  ■:-■■'■■  '  ■  •..  ■■■'       ■    iiMi^sM'^-  wm  -nrn'^Zi^x  '-t^^ 
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f*   o,    b,   our  plant,   Chi;5«.i;«,    ill,   in  full   of  all 
a';x>unv,   ItMrj  y:i  for   caui.  :i.r  {>«».;vu  ?.'ithi(i  ten  clay» 
frma  date  of  a<xlivery, 

thr   tsiuae  on  yr;ur   invoice*" 

Tji.l»  A->it«;f>    -ft^j  r*;0'>iv«ti  l?v  tis*:!  u^-faridr^fe,   but;  no  reply   to  it 

Viffi^*  ♦»Y«:r  r.:ft'».      Aft<f!!;jnri;raRs  a.fv*sr   submit tin^.j  iaany  eJcotohce, 

one  wao  0.   K»d  toy  plaintiff*   -iml   tij<^reupo«  rtefotuicmt  wrote 

aa  follows: 

*Oentl«jaian:» 

price  on  c.   K»d  sJcetch  of  Boiled  llv-^i  Hauger  in 
&Q«J0'^wur./i9  bi  iij  the  i"</licvfiji^; 

25ii  H^ng^rtj   Blae  li>»X/2  x  17-1/2  to 
be  litno^rrapiiejU  in  eix  colore  on  f «-.««,  am  une 
color  on  book  on  ctoci'.  :i(i  x  ^iO  •  6  ply  oortted 
oae  oiUe,   for  tht?   b urn  of  ig^^ 660*50.     Termo  2>*  for 
tiiMSh.  in  tc?.n  'Jp.y;-j,  cr   Uiirty  tifi^B  net* 

Hoping  to  be  £'!ivora<l  with  y^^^r  order, 
vhich  Mill  \>e  cxecutim  prcciptly  rtjc  in  a  ctrictljr 
firtjt  olasa  --mnner,  we  reiaain,**   etc. 

l-lftlsst-lff  rwj^lAtHj  thav  th«ic  terae     of  oo»?.tract  w«ro  plainly 
j'-er.  c!Ut   ii.'   Ui.t"i.r  iotter  of  l.epteji^iber  irC,   1912,    ''which  you 
Xfitor  e,CGtrptt;ti,"  an«   4u&it=TCi'd  upon  tx.&ir  ctaipiying  with  thoaa 
turssi-c     Cither  aorrotpor.uencij  i*tiioiRis<i,  aud  wh«ui  u«f«»dftat  re» 
fui?«<.i   io  jurniEi'.  T:h<7  tengtrrs  tot  t^e  przec  crifc'in*^ly  quoted, 
pltiimiit  e«our«?u   checi  eletitijatii  e  &.nt.  bvc-u^iJCit  this*  jjuit  foT  the 
eaouni  paid  in  vxsmhv  cf  xhc  prie«  orifciAJkuliy  quoted. 

J>efendaat  seeks   to  revf;r««  th«  judgjifient.  on 
ih«  ftiroujou,  ojsaon^  othera,   that  no   contract,   eithor  orol  ox 
written,  wau  ^vor  antereti  into*     a»  w«  lufive  lU^rwady  stated, 
th«  record  disuloaee  that  wh«m  fief«n<ifint  Jiubraltt^a  its  rf)« 
via«d  price  for  tha  hangira  in  qu9istion,   to  b«;  raproduo^d  in 
six  colors  inetead  of  four,  plaintiff  replied  that  tho  tema 
of  the  contract  wer«  plainly  act  out   in  &  latter  of  Hftpteraber 
SO,  1913,   "which  you  later  accepted. "     in  other  words,  plain* 
tiff  first  attoijpted  tc  reply  upon  a  suppoftod  written  oo»» 
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fell  ■^.-jjc  ui>>5»  an  aXierjisa  ^s»ai  .ii^jraciacnt  i)f  -.?hi'3h  -ih';  Xp+.tor 
of  '>«<)t,;«}i);«s»  5(i  -gr-aa  riii^ia^ii  to  "be  a  aorxobor^jtion.     If  thn- 
t«r.'aB  of   t-.«-i  i;UAt).)t)«o:i  oral  cfontrrii^^-j  ?jnd  t^is  ietCi»r  hnd  ba^sn 
id^atiCi-J,,    «;■)©«   colojp  wouivL  h.iv«  '03er4;  sinrea  ^:)   ^Jls.XrAiff^» 
«ittli£.      It  vve  asauiiys  Iha  8f1;atfiiu«?tt  of  pl&istlff 's  -^.ttiK'fS 
■t»  l>*  ocrsect  iix  regard  to   a-h.iit  %'itn(.s  sy^iii  fe;y:  liixp.  B^pt J^-n'Vir* 
27,  *R«i  comi5ar«  it  witii  tl;.-:?  centesits  tf  the  letter  C'.r 

trftist  cjsotaici^ig  t#c  stlt?wlatie&a,  xiijuaoiy,   th??.l   the  pketoU 
«ae  to  Tsc-  ;>«rf4it.tly  aKvi  e^tij^fcly  &ssti»f:=-ctcx'y  tc    tb.«*  r)X«l»» 
tiff «   «ind  that  it  was  tc  be  reproduced  in  aa  nany  oolore 
«s  might  be  aeceseary  while  tae  lett«'y  contaioetii  not  only 
th^ae«  Imt  th«  additiajml  istipulation  t)ml  ths  reproductions 
tiiemcelyes  ahould  be  '^perftict  an;!  to  our  aatiafacti  n,*  ixnd 
that" time  wuo  ef  the  esaence  of  the  oontract'*.     Obviouoly, 
&  litliegarapMr^  f  irsa  aight  be  iijllling  to   enter  into  a  Qoa» 
tract  ishiijii  left  with  tim  otto«r  party  the  riijbt  arbitrarily 
to  reject  any  akefccto  offered,  unci  not  be  willinti;  tc   eater 
into  cno  wMciii  left  it  the  ri4;ht  arbitr^irlly  to  reject  tho 
finisihGd  reproduoticn,  after  th©  ;*«rJ:  of  preparing,:  thft  n©o» 
•ss^ary  j'latQKs  ):iad  been  done*     Likflifise^it  might  or  laight 
not  be  willing  to   entfir  into  a  contract  which  recited  that 
timo  wao  of  tli«  esisonoe.     The  letter  oC  Heptember  SO,  1913» 
Is,   therefore,  inconaictent  with  tbe  contenti-n  that  any 
binding  oral   contract  exinted  at  th^  tiis^e  it  vme  written* 
We  think,  moreover,   tixHt  the  atateaent  made  by  defena.aat*8 
oolicitor  io     trongly  corroborated  by  the  facto  and   oircuBx» 
et»nooe  in  ovid'inoc,     iiefeiidunt  haa  submitted  and  ^ppttrcntly 
exactly  fii;urou  out  bid  of  $568  on  a  lithographing  job  based 
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\Kpc>n  th«  fltlpulatlcn  tliat  f.'ur  ooXopb  whciiiltt.  ».<•  wi^ed. 
In  r^Bponae  to   wlaintiff's^  requnct  d«f«rMl!\s:tt  tJiw  s#nt 
ft  tolloltor  tn  e««    Jlaintlff  rel»Ktiy#  %«»  St.??  quotatitm» 
It  1b  hftrdly  ooneeivabXe  tiu^t  «.  rflpr«9ent&tlir*»  rhcw'r  to  'b-s 
ft  aerft  eolioltor  fttt«a?>tGd  to  «»«t :?r  into  .•■  blsxtiljv'  -<;£>• 
tract  to  rf«produo«  tmy  I'lr^.  of  m  «.«3\-«rtli:.i.r!^   hi^n^fnT  tlznt 
plaintiff  mlrht  de^irR,  ^t  r-  f3.x*?fJ  i>r.tce»   and  without  r<-T«Tm 
e»o»  tc   the  number  of  pTin%ir\^n  it  j^ij^V-t  rf^quivG,  ami  tlmt 
h«  did  entrr  into  ;i  bxirgain  i^hich  re0,i>ip<Hi  hir  priirH;ipa3L 
to  Djtke  fifty  p«r  cent*  Esorc  prj nt J r-gr  thar  It  imd  bt'.y£Ta.ne4 
for*     "he  l«tt«r  of  .3«jkt«*aTi3er  30  is?  ebripurly  ii;  the  m.tur© 
•f  ea  order  obt«-iB»d  by  a  eolicitxr,  trhiyfa*   in  tJ??.s  ^^rdlnary 
eourse  of  busiiutse,  do^^r.  r.ot  b^oeiae  «t  bin<^i«^  «s»atrs.ct  wwtii 
aaoept&d* 

Upon  a  full  and  cnreful  exmsiastion  of  th© 
record  ■»«  are  ttt«r«fore  ocn»trwin«d  to  aay  timt  the  eviddnoe 
itf  inaonei&teist  «fith  a  fimilng  that  an  a^rweiEMBnt  had  bes^n 
eatftred  into  tor  tbe  a^aivory  of  lithogr&ph*  fox  the  t*us 
maatiiX  An  th«  iettere  of  i>«pteaber  16  arui  ':'ept«iiber  50. 
Tne  judgrst^nt  will,   therefore,  b<!?  reveraed. 


%%mV^^^  adit  al  *,i;fe,i;4v<w  ,isMi:eli.(3(«  «  %0-  4««tl'«M*  *«s^&ti>  «r.e  1® 
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PAG  K- DAY  lli   C  vlU?Al^  , 

Appellant, )  /APPFJO*  BiOK 


VII* ' 


JCHil  »»   UiiAmiQGK\ 


\Appell e« 


p/tP 


EUJfxaiPAL  count 


S8«  SUmiQK  QWmm  a«Hv«red  tto  os»i»ifm  of 


the   court. 


Appellant,  who  ms-ss  plaintiff  below,  brought  suit 
a«:aln8t  appellw©  to  recover  a  balance  due  for  tuition  whAofa 
tiie  l?ttt«r  «igree6  t©  pay  for  a  ciorr<a&poii(i«nio«s  a4vertlaing 
oour««  in  the  i?age»Xiavi8  school  Ksiaintain*  d  toy  appellant. 
?roa  a  juU@Ki«nt  in  favor  of  defondiant  thljn  appeal  is  ta.kon« 

It  »uffiei>?atly  iippaarc  from  the  evl<ieiioe  that  a 
contract  to  pa^  tii©  aim  of  |65  for  a  coarse  in  .^dvertia* 
lag  was  signed  hy  defendant,  and   that  a  oertifiaate  entxtl* 
ing  Meai  to  tiieit  oouret  was  l&eus^U  by  plaintiff,      after  ra* 
ceivinis  a'oout  «n«»fifth  of  the  loations  and  |>aying  $25  tuition* 
d«fendunt  dincoxitinued  the  courtiie.     The  «ol«  question  raioed 
by  the  reoord  is  ao  to  whether  the  defendant  usae  juatlfied 
in  repudiating  the  contract.     Anyone  o^re«?ingt  te  furni«sli  a 
oouree  of  InBtruction,  in  the  ab»dna(»  of  a  special  contract, 
hindi.  hlmnelf  t«  exeroiso  roaBonabl«  nkill  and  ^vnXigmBnt  and 
ordinary  care  anu  fiiligonca  in  furnishlne  the  instruction. 
(36  Oye.  816;  Baamfgrovfty  v,.^,  ;>j;^aok.  46  m»  '*pp.4C7.)     upon 


th«  quoatioB  of  nthothor  the  plaiisitiff  had  fulfilled  thlc 
obligation,   th'^r-';  was  a  deoidcd  ciinfliat  in  the  evide^noe. 
On  behalf  of  plaintiff,   evidence  was  offered  «hloh  tended 
to  o^H»w  that  the  head  of  the  school  was  an  mxpert  in  advertis* 
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it^  iwttterB*  of  I&rge  experience,  and  fully  qualifleu  to 
preparv  &  u6uYue  of  inctruotloa.     Ho  oount^rVAillng  proof 
was  oi'f'*red  on   this   ;  oint*   b\it  evideirnce  ^ub  off- rf  a  by   Uie 
«i«fen<iant  tending;   to   nho-.^   Uuit   the  loseons  ana   orlticleno 
oont>tin^<-a  pa3.i»£il>le  error»«  a?  well  ae  mlstalcea  in  grasosar 
and  RpelXingt  while  oiaintiff,   in  rebuttal,  offerod  evid«no« 
tending  to  eat^^blioh  the  aorreotnese  of  the  answers  given* 
It  *■»»  oont«n<k<&<i  by  tku  plaintiff  tijat  thi*  course  vsaa  so 
oonetruct«d  that  the  Ifissons  couiU  be  c©rreGt«ii  and  proper 
form  orltlcisimA  la&de  from  written  Inetruotions  furnished  1^ 
tho  school   t'5   ItfcB  «Eapioye8,   vrithout  the  n»ceeBlty  ol   th* 
exerolpe  of  diecretioB  or  tJie  poesoBsioa  of  a  knowiedtj© 
of  n4,v«rti8inK  on  the  part  of   thoso  faoking  the  oorroditiuna. 
'ifrl^tinf^e  T»R8  offer«d  on  th«  oth^r  ©ide  tlmt  the  correotiono 
w«»r«  maiie  hy  girls  rfi'«>iving;  ae  low  as  #6  a  weeic,  who  poiss* 
ea0«ci  but  a  eup<trXici&l«   if  &-?•>,  ix^»»l«M3>se  of  the  ewbject, 
and  Utat  they  i«ei'«  cMii^ec  to  jr^xeroise  Rcmr  Judgment  and 
«i8«r«tit;n  in  i»rfe3ji>&xiKig,  the  aritioiwr.  of  tJh«  im»t?erJi  sub» 
mlttwd  by   the   wtuiloutw   io   th^-  itt'?55ti«»ns  ^hloJi  wer«  frea 
tt»e  to   tlB©  o»«nt  tiiim-     fh^  soart  lahoro  un'i^r  t,h#?  dia* 
adYantag*  of  noi  h«!ivi;i|{  th«  m14  of  any  hviftf  or  arf^uiaent 
In  beheXf  of  apj>«ll««*»  positi<m»     Ccue^^l  for  avsipeHant* 
on  tho  othor  harad,  h&v«  filed  «sja  tJ.»biMrst«  and  iroiuoiJinoue 
brief  and  argw^t^ent  iii  whitsh  tli<?y  R«y  that  rhilc  the  amount 
involTOd  is*  aattiiX,   tlie  quetititm  raictttl  ie  important*     It  1b 
clear,  liowover,  Uifet  ac  thing  la  isrcolTad  hcye  but   the  bar© 
Question  of  Taictiie ■? ^  l.t  vi-ja  cf  the  evidence  disolOBed  in 
this  record ,   th?.*  i'iadlais  of  thfli  aourt  in  f^vor  of  the  do* 
fandant  is  »o  aiaviouQly  assl  clearly  ocntrery  to   tho  njanifeat 
wolght  of  th«  evld'nca  &b  te  Jvetify  uo  in  netting  it  aeidoj 
aftor  a  o&reful  «x(;^Gati(  n  of  the  record  ««  hxo  unable  to 
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ss-y^^^AJcyiviv  .te^i  i;i?,^'!r-:s!;>.fe;  ^m.  }::-^i^'i  $ifii*d  iimmii  ^sf^^isa  mU  c^ 
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My  tbftt  it  ie,  and  the  ^wd^tient  1».  therefore,  affirmed, 
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iAicHASX  Ximmo, 


Defonaixut  In  isyror. 
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HiU   JUilTIC'"  (*00i>v?I»  delivered  thtJ  o;,iiaioa  of   tho 


oourt* 


Thie  writ  of  errop  is   oueU  out  to  reverse  a  juii^ 
mrat  for  ^aa5»25,   r;.>aoTerea  by   the  aefondwat  In  error,  here- 
inalter  r'*f«rr«d  t,o  aa  plaintiff,  on  account  of  an  aXI&ged 
ter«moh  of  oontraot  Toy  th®  plaintiff  in  «r;'tsr,  horolnafter 
rcforred  to  ae  dttfonuant. 

It  apyearB  tiutt,  the  ci«»f«aaaKt  wa»  th®  owner  of  a 
QXM  ana  a  halt  story  fr&m«  building  in  tha  Oit^  of  Cliioa^^o, 
mad  onter«d  into  «  contract  with  th«  plaintiff,  whf-^reby  the 
latter  wa»   tc  r:ps.lse  tha  building  and  put  in  an  aaaitional 
atory  and  briok  b»8<j;i*ent.     After  tho  contract  haa  b«)«R 
signed «  ^lan&  drawn*  >^nd  a  permit  iaeu&d,  defendant  repudl* 
at«d  his  contract  on  the  groxmd,  Hijp&rently,   that  it  ^aa 
iapossiblo  tt>   carry  out  the  plane  vrithout  violating  th<-   oity 
ordinunoes*     Plaintifi*is  etl^t«^r;lent  of  cX&ini  rolied  upon 
the  contract,  and  th«  dofendant's  affidavit  of  merits  etated 
that  the  oontract  -vsmb  unlawful,  and  plaintiff  iiad  fraudulent- 
ly induood  hlsi  to   enter  into   it.     Howher«  im  th«  recsord, 
ho«eT«r,  1b  fAiiy  proof  made  of  any  oity  ordinance,     .^wa  had 
it  been  shown  that  th^re  «a6  an  ordinnnoe  which  ¥«>uld  pre- 
T(?nt  tiift  paL'opoeed  additions  to  the  building  withx^ut  &lterai» 


s->f 


( 


>^^  ,1s)  KOia^;  o  »ii.j   b'»-i&riX6JS  ^^<>4i^^.  ."v^1'.y*r4    .Si^ 


#45Cjki(S© 


v*,0Ut    ii    $*1;*,>V"B'T    isj    iJiJ-O    #aiJS5    nl    li^iy*    "lilS    -tin's-    Siiil^- 

£i>il:t..'L-li»im  m.   :^i:   ;;^cs    m^if-  'iit^^lhlis^  ^M  mXs^t.  i*i^,f-Sr  'Vh>f$<Sil 
m'^si  l»^iX-:i^  miU-iTs  !«?  ^it^nn$M^  s^1:linl^it%     pnmmmkWt^- 

««tgm>t/^  tftr^Kiilw  ■^xifM:u0  "94$  s*  i»ia«!rjE*4litto  Ij»es9<j9ic«|  mn  innsv 


-2. 
titjn»  beitie  jaAtie  in  tho   cimraoter  of   t.ie  top  floor,   ae 
defendant's  counol   oontenda,   tJw^t  would  not,   in  iteolf, 
show  Illegality  in  th"   oontrsiot,   unl*^©)    by  ItR   ttaiaa  it 
waB  nilso   shown  thm  it    -as   intcnued  thai   the,  work  ai^ould  b« 
dottt  without  a  aompl lance  with  the  provleiono  of  the  ordi«» 
nance*     No  sue)}  proof  w&@  tstade  in  the  present  ttaee*     i3o  far 
as  is  Bhowa  by  thii*  record,   t>}«   trial   court  wac  fully  juatl* 
fied  in  finding  figainet  th©  d^fendnnt  upon  hi  a   claim  that 
the  contract  wub  illegal,  and  his?   contention  tl^int  he  had  been 
induced  to  i.iake  it  by  fraud*      X>ofend;?*nt*a   contention  that 
the  Judgiaeni  iu  illfjgal  becaufje  it  ^ao  entered  by  one  not 
a  Jud^^e  of   tne    aj.nicipai   iJourt  of    3iioafjO,   cannot  b©  hu£j» 
tainftd  for  th«  x-  jison  tiiat   tho  placitA  ehowm  the  preeiding 
Judge  to  hftve  b<»en  a  *'jud^©  of  the  Count./  Qourt  of  i*ike 
County,   illiaoiB,  holding  n  branch  of  the  ..■unioijj'a.l   Court 
of  Ghiciigo  at  the  requoct  of  the  judges  of  the  said  lunicipnl 
Court*"     The  authority  of  judges  of  the  iiunicipal   (Jourt 
to  request  jucigvm  of  county  courts  to  hold  branches  of  the 
Municipal   Ocurt  is  expr  sely  given  by  eectioo  13  of  the 
Muaioipal  Court  Act* 

Upon  ta.  careful  exa^ai nation  of  the  record,  we  are 
unable  to  suctain  the  further  point  tJiOde,   that  prejudice  or 
^bias  wae  exhibited  by  the    judge  presiding  at  t)ift  trial.     The 
Judgment'  of  th-    Municipal    Jourt  la,   th  refore,  affir^acd* 


f 


■juj.  ^is'^ill  ti:*»#   wvi    'ii  't^^-o  •■;%K-.sif-   u^i^^  ui  '^^..ima  'ii^'lwf  a«0i# 


2.(0 


FlJH.iiittll'f-ApP* 


«©,         ) 


4<jV  -   2X390 


mmm  J,  iiiu.arisa  and 


the   court, 

thmx  on  U5.«  greund  that  tnfixr  iaatioa  In  arr^at  of  ju%i3<mt 
•iiouiti  i-mve  towfrn  {suatainffld.      I'hn  apeeial   couate   in  tJs*  a«i!«» 
clarKtioa  (jount«tl  t)»»  &  joint  S'>^riH«irsij.hip  olaiii^ation  of  tiure« 
poreona  wko   wor?^   all   fcaad  bj»  afff»ridas)t»»  ana   tk«'>  fsoiasaoit 
oounto  deolare  Kcsaiaot  ^eaiu  (iQf^^nd&ntn*^     After  veraiot, 
the  Buit  mk»  <ii»at»s«3>*  ii«    to   oo^  of    tu«j  dnf^iiaants,   sh<Ji 
■ooun««l  for  «p5?«llant»  o<>nt«!Kid  tlujii;  tJttfciir  laotit^n  in  arretiit    , 
of  j  uUgjaont  Bheuid  JsaTo  Tw»«n  «u»tsiia«»4i  for  tuts  Tfrntmsn  thut  a» 
th<*  4ieclaifutia«  count©  on  the  joiat  obi  itj&tion  «jf   tkrea  livisc 
parties,   it  will    jjot  ouatiiin  a  juajgKieKt  «ii^sain«t  two,      '^ile 
it  ife   ■ji«?ur  tiiHv  «*ven  si'ter  thus  al»«ttBcal  of   tiie  wuit  iifi   to 
th«  d*jr«naiunt  not  uervexi,   the  dtjolaratii^n  tiid,    in  th«  spcotal 
covmtt»,   oontiau«t  tc  ttoclare  upon  a  J<?int  obiig«iitlo»a  of   th« 
two  r#H4ii4in4«ig  a«5f«snu.u«tB  :-ina  t««  p«r»t»n  aABjr&lso«d  out  cf  th« 
auit,  yet,   in  the  ^.H^ssisiCin  counts  the  obli^eitio»  u<!olar«<i  upon 
continued  to  b®  narely  th*?  otollgntlon  of  fittid  aef ■  iiu«,nt»  who 
W97e,   at   tise   tiu®  ©f   the  judgKienit,    th«  only  p&rmoa»  agftiowt  who! 
it  ran,  and  fiiti  not  a«cX«.r«  u  on  th«  Joint  oblig&tl&n  of  ti^o 
threo  persons  n.iiaed  in  the   Ey<?oial   counts,      Tlic   ooiai;ic*n  oounts 


i.*-».xl««'V  '£»ffl.;-      '''*.,M*tx;>.v(;sj^v''i,»i;  1; i.(Jt:ia »»  ttaitlL?,ivj,i?.  »*«,®|«}s»fc  aatmi^® 
mii   li»  .*;.■«  >*sigaii:?:^;  ib  jiasn^*!  tni^   ivtxi.i   atoes^'f^ieitssb  imsXwI .aura's   ©er^ 


ar«.    t"aer«for«,   sufficicivt  in  law  to   auKtain  thm  Ju4t5J!5ent, 
and,   in  tnf  ahcenco  of  a  bill  of  exa optionn  prwecrvlois  th« 

9Vi(i^n(;£;,   ii,   is   «cu«Iaoiv©ly  pr<5teusi«d  that   tii«J   evia'^nc*!  wae 
B«Afflol«nt  to  support  tix0  Ottuee  of  astic«  tii^s^roin  oool;tir«d 
upon,     the  fact  tiuit  tiio  declaration  3ont»«an«cL  QXh*ir  counts 

whioii  ia«i^  huy»  b#©t{  iiiGUfficiont   tt.'   e-.issta.in  the;  jucig-irient  is* 
»»'  coui'»«,   AiiB-aaterieX ,      TJa«i  ^ttagsra«?nt   Is,    th^r.r®fore,   affirjB«<!li 

ATWimW* 
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308  -  2X777. 

\  J3«f  eadaaf  In  Krror, 


juiiuij  F.  xatlobV 


i'lftiat»ff  in  Krrttr* 


/ 


SHHCH  TO 

auxiciiriu.  zmm 


MR.    Smmxl-y  aOOWiS  Ui aiv»P«d   tbe  coiaion  of 


the   cjoart. 


Th«  pl&intiff  ifi  orrojr  v/a©  found  guilty  under 
aa  infonmtlon  o)^j>nrgir^  hl^  with  arisaiaol  libel,   vmA.1  this 
writ  of  «j"ror   ii)   ©ueti  out  te   r©Yers«  the  juci^faient  fining 
taia  3100*  OC  for  tlmt  offens«. 

ITorcMiJL  proof  of  tii«  pukjlimiti'  n  by  aofenajimt  of 
the  libelous  vni-XX^iX  ohar^9dl  in   the   infoxvsatioe  v^ae  du2^ 
OHud*,   aaU  the  »ol9  grourui  of  d«f«B««  tms   the  truth  ef  th« 
libel«     iiy  f^jsciin^^  the  defeisui'mt  guilty*  th«»  trial  Ju«i|£tt 
bsforn  tmesn  thiti   ai3LUse  w&is   trieti  without  a  Jury,   r^oulved 
that  ia»u«  a^stiaet  this  aofrjituiant.      Counsel  for  th«»  cefsndUint 
have  raa4«  an  oxlmu»tiT«  aimlysie  of  tiio  evi(i<snee  for  th«  pur» 
pos«  ef  showing  that  tlt«  finaing  was  «rroa«>ua«     The  pl«a  of 
JuBtifioatiun  itt,  of  00iur9««   an  affir&mtive   p2.«&,   >ina  caioto 
upon  the  uof«i:t<ifiait  tJtt<i  burden  of  proof*     Upc-n  a  careful  extua* 
iaatioB  of  i\L\  %tm  ^viaence  ve  »r«  unable  to  e&y  x^ax  t  the 
court  errod  xn  fimiing  that   tli«!  u^fcnclAiit  failed  to  eetabllDli 
Ute  truth  of  tue  libelous  B».tter  a«t  out  in  the  inforsuition* 

the  judjjisorit  of  tn®     uoioiinil   Court  wiii,   th-refors, 
b«  affir»«d« 


-"■Y/ 


i  I         ''^  SitAi-o  mil 

..      .   \  I  #^v 

\        ■  / 


ts.ij^ii   •^<^tJife;:;^   liiXK^-A    ikvVx.    -i^sv;**©   a!    tli;?fi^^lq   ^fJT 


■^s3iefe  is&ss?  £«<M#£WS4"htl  *^t?  el  &e,;:i'SAM?s  »*^.-*i!i«  8t;«f|#^i;/.  «!»ii#, 

\        ^iS^-'Mti^ft^h  m^  -Ufa:  issism^i^:-'   \»^nit^^f\'itl    fiiii'^mliV^i-mHi^l  imii 

I      *ssaBises  Xi/S:sS'^s?o  ^■ni*^i;-   .»'S«.a^t  !«  mlim$d  &sig  ^msixw&iafe'fttif  fSd<^ 
f  .     ■       ■  ■  '    ■■  ■■'.•■■.  /■■'     -. 

!  ■■■-.■■• 

I  •  ■      ■       ■  ■  ■  .'  •     . 
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\  /  j         SUPERIOR   COURT, 

ILX2A  J.  ^'tmUiJ,  /       ) 

\   '  Ai>P«lIi*n|((         )  COOK   COUFTY 

y 


HH.   Jai^XX.;'-    TMLOii  U^iiv^rmi  U»«  opinion  ©f   th« 


oourt* 


On  Auijuot  ll> ,   19t3»    thi-!  apiXJllaiit  obtained  « 
Juagaent  in  the  Suiierior  jouirt  of    'ook  ^^unty,  for  ;?3,89€»,a6 
ana   cout.0  a^&4net   t no  appellee* 

On  ii-eptiimlattir  2fc,  i9C^,   the  appefXiant  filed  in, 
%ho  name  oo  .rt  s  oroUitcr*©  luiil  ^jaesa  en  the  isibore  s^mn* 
tlon«d  Juiigi^ent. 

On  Jauu&ry  26,   191C>   an  atjrB«f<i®nt  i«  v^ritxng 
wao  entt'red   into,   v/hich  agre«>;ia»'at  is  as  follows: 


i>rovidedl  for  f^mu  i:     furtht^r  oonuaa-? ration  of 
tht?   iri»olv«no^   of   the  juu^iaent  u^  btor  hsfrfin- 
after  rumcHl,    i   he.  -^by  agr«»«    that   i  wiii   aooept 
the   fc-'us-i  of  nu-0®  Hundriju   (SC-C)    tioiiarjj  in  full 
>/ayi-iont  an?l   satiufaatli^n  of   th*5  Juo^jsiejii  3.11  sijj* 
favor  in   tiie  suit  of     iiwsi  J.    aonrad  vi».   .Vr&uilkc 
H.    ;iArk,   ho,  «MI1,?97»    iii   thf   Circuit  CJcuxt  of 
Cook  -bounty   minora,   ^;roYidgd.  Sctia  «ua  iu  paiti 
MB  foilowu:      On©  Hundred   {I'.^T  col.sur»  on  or  bo- 
Tor*   i,ay  X,  191Cp   i^ne     undred   (iv*  )   aoliars  on 
or  before  May  1,   1911;   ana  fyn*  Hundred  (1^  t) 
<ioli«tjr«  on  or  before  U&j  1,   iyi2« 

**I     fui'^thor  a^vi**>«  tiiiit  in  couaia^-rRtion  of 
eaiu  pi:i,,.uxjiv*  £iw  tibc-wc  i>rovid&ci,    1  wiii    ta,ke  no 
Action  on  eaiu     JuUtjj-^ent,   exottpt  in  can*  of  <ls>» 
f&ult  m  Buisi  ptv'-*?f'*s»    ''i^  «li«n  Siuiu  oua  of   i'Ur®* 
Uondr-d  (3cr)   dollare  ip  i>i.id  in  full,    i  vvill    tiUc« 
MO  f  ui  Ui<5r  0tit;po  tc  c*illto»  titiy  portion  of  sRid 
ind<ibtt>Un«a8j    antS   tlte   8<ititfa.ctiwn  i.»i«o©  of  *;v«n 
date  |j8rfi*ith,   ttutij.«fyij3ij  oaiu  ^ludgjiU^nt,   laia    Uie 
order  uirccting  th«  olcrk  of   ti-i<;   ooart  to  dismso 
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YTTrJOO  :iOOO  {        ^'^fiiil-ai.ii'A.  •    / 

^    ';/■  ■  ■'- 


j^l^i'S^s-  el  iW^i^^^j's:^!^  afj4^d|.<?i  •'^iS'ii'x^^  ■■' 


it«K9tiS',  »d^; 


\ 'r^,' 


»2» 

th'y   suit  of  l^^isa  J.    .^.cnrad  ve.   Fr«ank  '?• 
CXark,    «?t  al».  So.   293S57.   in   the   Oirouit 
■Jourt  of     ovk  .;cunty,   en  tJi>e   -Jiwinoery  oi4© 
thei:"«iOft  wiuoh  on  the  o-eaution  liorfi'Of # 
ar«  Uejioeitc'U  in  eecrow  -s-'itti  ,:-:0G  '.•    'ii  '.Hi:;'!.?-* 
m&j  he  delivereu  to   et:id  aebtor.    It  bfc'isn^ 
unuet^sstood  thiit  no  astsi.fc-nia'ent  of   ooiti  ju4^» 
iaent  Ima  been  or  ^ill  be  Kiaae, 

i^i^nuse  laiy  ban4  aind  iskniX   t>i>ia  2uth  ticsjr 
of  January,   19IC.'* 

SLi2A  J.    OCKBjUJ*      (Sl5Ai>)» 


llic  afor«»*lsi  written  asr««ja«ttt,  together  with 
the  eatissfiue'tiorj  piec«,  kau  a  stipulation  to  <ilsEi4©»  tiM» 
curouiior's  bili  vrierc*  tn*>n  j)iaa«*.u  in  mi  «nv©Xop»,   u&aile^ 

uxid  ci«yosite<i  in  oisoyow  'sith  Hogar  i-'henaan. 

On  th«?  ovitBide  of   iliffl  ©KtYeicpe  th:^'i:'e  was  written, 
toy  agreem^Mit  1»«!tw««ss  tlie  at>;-'C(ll«0  attd  'j?ciwar<i  O'Byicm, 
(th®  latter  ]>«iiJ«i  tiifi  attorney  and   tvilicltor  for  ap!:>*>lla.nt) 
the  fclloKfing: 

"to  be  deliirered  to  !•  H.   CJlark  upon 
proauoi'mfs  rx»0!.-ipte  fx'OiEa  F:«i3ard  C^'Bri^n  for 
^3C0»  on  t-'Brien'ij  ordpr  fer  unlivery  of  tinsi 
86ii-ae,   osr  the  receipt  fro!4  .Rliaa  J.    C'o«raci  for 
42f(J0*  ©r  feisr  ord&T  fox  th&  d^livwsy  of  the 

Appelle*^  ami©  payments  to  Mward  O'Brien  (antf 
r«»cpiY«if«3  .rcoeipto  t;.if-'.refoy)  ».b  foXiewe;  .i^iis^  14,  i*Jl^. , 
#25*  •   Uay   ;il,    1910,   $10*^    Jan«  4,   1910,  #15,,   July   £>,   191G, 
*IC. ,   July   V.  191C,  ^15. ,   Auguat  1»  191C,  #15.,   August  3, 
1910,   «X^>« 

Afttsr  th  so  pay»«»ti»  were  smuJ©,  ?*|>i>ell«©,  oh 
April  29,  1911,  wrote  to  G'3rien  as  follo'ssss;  '"i'lt^a©* 
oaXI  ttfiii  8e«  auB  a»  «c  h  ae  convewient  m  r«f;;ar«l  to  tixe 
60iir&(l  aatter",  O'Brien  wrote  in  r©»E>oaB«  thereto,  en 
May  17,  1911,  froii.  Aiaarillo,  Texas,  "i  have  httun  laid 
up  awuy  ao-wn  h-jr^  for  weeks  with  a  fractured  unkle.  Will 
rolturr.  to   ClEiiotx^^c  in  June  una  -nil I   tncn  t4iik«  up  our  un* 


N>Sfe    XLiJu-i^;    «i^^4■     A^S»a     ^;«45    .{jSfeJ*.3i    ^    ''A-S9PI..J  i'^ 


fe«»X;s«-i!   ,e-qi(jX®'ri;fa  ,«#.  ru  lii^SitiXii  .i%mU  ^%fm  IJLM  ^&*%^lLii%at 
,MmmM<ffi  "m'^^K  Mkw  ?i?@t««?*  mi  iiMl&dK-ii&t'  bum. 

^fH^ii  m^iX^   .H   it  -St'  &«'*t«riX»i>  «Hl  <jf*''  •      '^ 

tot  him^u-iQ  ,Ji:-  ^^AM  ^m-t  i<iM-&':/%:,  suf^-.iito-  ,!|wai5H»,,    ■,,:,..,;■ 
dial''  '%a  ig^r^-i;  £®|}  eiiif  Ttiistt 'iE»l**t*  «^d  io  »0<m^'     ~' 

,-")ii?'I  , ^X  :^.a^-iSiV^sii^-l*»'.t  »*.  Itsa^ttftii^-. .^s|S.d'<8|,jt'S'#,^^.'  *M5>'ri;^?j»'X 

,s'^&^i/,^  'i^W  ,#@i  *:i  t^^f^iiSi.  ,,iilf"*^xtx:^s?'  -^v  ♦♦©if 

mM  at  ?--•:«?;'■'*«  m  tmfMnmt«i^  ftj»,  mm  «m»  »a  mm ^m^  Xte» 

«»«SM  %u<ii' £iii-  »JiM  Ji^(ia[i§i  i,.l;i.w  isim  ««K?t>  ^  ■  •^'>'* 


finiehed  :.mtt*J3r»«*       Qmm  ti^zi©  In  Jun«,   O'Brien  q&H^d 
on  appeiioe  ami  eala  he  woultJ  call  (aiiatn  In  u  diiy  or 
two  (itto  fix  up  tb«  unfini8h'i<t  auiitor,  but  iwi  aovfr  omae 

Appell«e  atout  tho  first  of   tbo  year,  1912, 
ob1I«?U  vn  aoffer  ;i;uensan  ami  told  th«  latter  tits»t  he 
wlsheU  to  i>ay  tii«>  b,\atince  of  tii«»  ;i^30(j,  ,to  v^hich  £.)!•  jnaan 
rtieponueU  that  h««  did  wot   tJiiiik  h©  wa»  a»t^xort0«cl  by   the 
escrow  Hgreera^at  to  receive  it,  arni  »o  r«f ui!s«a  tc  acoopt 
it. 

Abflut  a  w««sk  latar  tw<30or4ing  to  appellee,   but 
on  :,jmoeirxheir  IC,   1913,   acooraing   to  '.;herman)   ap:>©J.l«e 
MoUe  a  tender  of  #200,   in  fmrrenay  tc  Hogor  :;.honaB», 
purouant  xa  th©  twrsss  uf  the  «8or&w  aijyfjement,  but  it 
was  refusod.     At  itet  tat'-rvi^w  «i.ppeiie«  tola  ijheriaan 
C*Bri<?«  wass  away   froia  Chioa^j    tJiss-t  li«  h&ti  h^nu  trying 
te  lOiSiitfv  him,   l?uv  had  been,  umiile   to   do   80. 

Api>«lioe,  about  January  17,  1913,  laaue  a  tender 
to   one  Chiirlfte  itenicla  ana   te?  on«  John  VI,  M411«,  Ijotii  of 

Ttxa  orifriiwil   cialiiJ  a^ninet  appellee  •wjj.b  given 
to   5Iyer,   a   olork  in  th«^  la«  ori"ic«?  ©f  CJliarl^iiB  i)&ni«?la, 
u  lawyejp  of  .•iecicforti,   iilinoisj  amu  Hyer  tasd  i^miela, 
with  the  uonaeat  anti  Icncwledge  of  appellant*  «t)apl&yeai 

0*BTi«n  of  ChL&c»i4:o  tc>   tsin-e  m-i^jr^  of  its  <»oll»etic»»« 

..    \ 

On  .staroii  4,   1913,    the  appellant  be|;«tt  suit 
In  the  HuniolpaX  Covert  of  Chictan^,  basing  her  claija 
on  thfi  th«ory  tiwi ,.  appellee  had  broken  tho  settlement 

agreeja^nt  of   January  26,   19H.'. 


k 


On  ttigr  88»  1913 •   th«  bill  o£  aosiplaint  in 
thi)»   Cffift«  vafi  filed  &u£i;  it  pr&yed,  jisaon^;;  othwx'  t:tU9giii, 
that  Uiti  Kciiu  auit  xn  the    amlcipal  Cotirt  b«  (^n^Qinod 
aad    iixit.%  i4,>^»«liant  te«  Uaor^eU  to   abiae  b;y  the  tcfrae  of 

h«  Jm«i  cndwavorad   t«>  carry  out* 

&Q  June  12»  191^,  un  injunetioo  order  was  cnt(»i>9i& 

enjoining  tee  praoec-giti^.n  cif  Uic-  »uit.  ir.  %h«  Mwwicipal 
C-ctu"t#     Ttm  cuitt««  wtt»  kGard  ljefor«  thfi-  -Jiuiueelior  aisa  a 
d««ro«  «nt«!r«a  fiadiajg  tJa&t   %hv  aquitier,  -aicye  with   Ute 
&pj>ell««« 

TJif»  «?hirrfr  •(|i^«iritic>n  An   thin  c&b*  ie  whetlier 
&ppell&»  juifl  tso  ]tt>gli^<m%  tiMit  h«?  forf«?it««i  hlu  ri,  ht« 
under  titcf  et»eraw  JS^rt$@r>er«t* 

Tftkiag  to«  ssettlesaent  agy««.^«s»jt  into   ocwBideraw* 
tion«   tog0tb<^ir  witja  'thti  «nder8«is£isrit  cs  the  esw6lop«  oontulrt* 

iwg  t.uo  esorf.-w  .»»4;r«?«8as.ttt,  »■©  sir*  ii«i*>«ii*ti,  to  tk*^  ^suAalusion 
that  ti.{.'?  parviett  tixviveto  did  not  imkn  «,lfei«!  Uio  e*a«neo  of  ^^^^ 
oontraot* 

th»'*  «vi<l®nc«  siiowo  vifuit  aajftiiia  lei  £«£'«,  requast* 

to  appeXi9<3,  &n<i  it  is  cXc^At^u  iioi^t;  ai»p4#A.l«4i  alMtaXd  iiav« 
SMidtt  VH<)   uiiyta^nte  %q   litinXelti  iSr  should  hav«»  Ivokad  up 
appeliaat  £ind  paid  n*T*     /kpiiclXtm,  ^owcras**  oa-ar^ut  be 
onar^red  vit^i  U2i««iede<»  t)r«ai  i)«tni«li>  w^»  &c>tXA^  a»  tiie 
aut>'OriB«d  &tg«nx  of  &}>^i<itlx«ueit«     Ta9  App$ll;mt     never,  in 
any  v«y«  notified  aj^p«:$bge   tA&t>  aay  one  save  C*3ri«ri  -<[i>« 


h 


*,4j>:  d,?£«  ®'sf«'«!-  (i-'hl4 i*s,^fs^  --'nU  $miS  psiUi$it''k  b^ii&ifmf'  '^e's^^fe 


'*i^'mmiip%  ««'»54'ssA  ui,m^%»^  inui^  sfet^iiss  «t>st©:l>lT!?>  «»## 


Aua  fcliiifut  tijt>  8£iii«.'  tiaitt  aseiOfi-  ?i  teri^si:-  U^  jU«.j;lfeli5,  l.-ut 
l*Ui  fart,'  i-tii'ue'«:u.«     tim  g-uAt  in  tli«  lAunioii^al  Court  wa« 
not  begun  until  oyer  a  i/eair  aftepwtiriia ,  tiui.t  is,  on 
ivUirch  4,  1913. 

la   iiftd  cut  %ica9,   is$  tiV'S  &&»&]!}£;&''  <3>i'   C*^x-i«&«  %'».&  ^»'w«bc;-£'is«ci 
t«  a'«c«.'i'<r«  tilts  iaoiioy  dtt©,  Jxe  sight  lmv«  dieoevor®*  X«aai«i» 
bad  authority,  or  he  isaight  imv©  foiiBd  out  definitoly  th^ 
addrose  of  Vn«  %pp«»XIja-nt  mi>d  ^ojie  to  rioskfo?<l  ano  paid  her* 
but  lack  of  Buoh  iaill6«acs5,   afc   that   ec-rstluct  required,   0£iajM>t 
\Mt  con»ia?'r»d  now,  in  eqxiity,  .'ie  43=141^1  relent  ir®a«on  f©3r 

It  wtuid  b»  superfluous  to  set  forth  hor©  aa 

aaalye  is  of  uii   tii«  evidaa©*!,   iiiaasmuoii  ats  «'«  are  et  the 
c|>iuion  Uuru  ti:i«  aj^9«lla»t  lmw>  failed  to  j^rovo  an  iiiec|uit&bl« 
failure  on  the  part  of  th«  aps?«liaat  to   aorry  out  the  ttijrtm 
Of  %h9  ti«ttlmmn%  ^^'•i<m^ai^ 

Upon  eta  oatai^mttion  of   the  r<500r<S  a»c<.  th«  cleore«, 
«•  toavft  not  fouaa  aay  tjrejwUiolal  or  vi^iteriaX  error*.     Th* 

d(30r   ©   iB,    Uiftr^for^,   atTirated, 


/' 


^iJii    ,yi.^^>,L;;  rj.    ■?..;    i^^iiiMii^j^  u   siv-its.  ■Jj^l-Ji   *is,;;i«   ail*   j^iJ^tfa  i>MJ!» 
Pi^i   ^:.l   -Isui:^    ^r^M^mt'^^H^':  t'ii^i::  *:*  ''mf:if  iMm^  m?S?3««'  im 


liO   -   22141 


THK  j^QyiM  or  ran  Bthis  ow  Ili  laoia,      ) 


vo. 


I^IU  MLl, 


'-'V'Si**' 


3   /  ^/^ 


/ 


i'lft.inftifr  in  J^Crror. 


The  ^;laint4fr  in  ??rror,  iiceio     11,   cJwirgcd 
with  laro«ny,   's/na  found  guilty  ana   fj«nt«n<3ed.  to   Uiirtj^ 
dfiye  In   Ujc  iiouK*  of    correction  fiixjci   to   ;j&y  a  fino  of 
fiv8   (6)   a&llare,     Bj'   tels?  -tsTil  of  <?rr<sr  Bh«;  »e«x:e  te 
?iavft   th**  juugfii^nt  of   thft  5,;arJ.cip^l   Court  r«Y«rfiftt!, 

Ob  J^OMJib^r  1,   1915.   m.   W.   t^tompeoa  preeented 
an  inforratttion  unci  wats  giii«t#*d;  Ifer^ffi   t©  ftl©  it   inetsater. 
it  aH'P«arwa  •tii»:it   iiio   plaintiff  in  ®r.rc?r  wiin  arreeted  with- 
out warrant  or  othor  tifrlt,  but  being  |»reeent  in  oourt, 
^urisdicfciuu  of  h«r  i»<?roort  was  t«*'an  ani  shs  wrs  taken 
into   our  toOy   lo   f^iowor  vhe  iaforfmtioa,       Trir  1  by  jury 
yatk»  *«,lvea,  and  the  <:oart  fyund  the  plaintiff  in  orror 
f^uilty  nn«i  B9nt«no6d  her  us  a'boff?  mentlt^ned* 

jl-lie  inifirsuition  t;j(?-rg«d   tliat  the  i,>laJntiff  in 
error,   on  liovejsibttr  Si ,   1915,   »t  Ohloa^o,   *di4  tiion  and 
there!  feloniously   &t@ul,    take  end   carry  the   ruct  of  fcurt««n 
($l«)    ttolljxre  lawful  saonoy  of   thi>  Unit«»<l  (;t«t«B  of   the 


5-.ro 


M 


■  t 


/ 


y-ly 


o2« 

Eion«y  cf  tli«  tjfelu  KU  W,   TbWMpwt'U**   <io«t»'axy   to   tiio  at&tut<» 
aiJd.  fifi.-j.Annst   i;L©  in&ae  and  sliiinl*^  ff  the  P«M>jt>i<5  cf   th« 
otfi-te  of   Lllinc-^B,     To   Uit^  iiifonatition  Uu«r«  lt.<  atta<3hoii 
the  afridiLvit  of  !.'•   W.   Thaeipaon,  whi.iJii  aff  JcwiYit  1r  dtited 
i;t«cea>b9r  1,  ii^i^  untl  was  laadj?  befercs  the  uX&jrk  of   tjna  oourt« 

Th©  i^l&intlff  in  ^yji'or  Jme  «MFjrii(jri«j<)!  net  fi^ri'oy, 
ftret,   tiujt  tJtifl  liunicipal  Cowrt  arrets  iu  ye»cJ<srij:5g  Juti|^<sntj 
ceccnti,   that   the  .in*ontiUit*6u  w&t".  fa'fcwll^  CJufCsUtivs.     As  th» 
reccrd  down  not  ohor?  thj:;;t  a  motUm  tr.  qtiaisb  tliti  inttstmtion 

the  Ir.w  &Xltv  tiw  p\&lxAifi'  %n  crrer  to  olaiia  no./  tliiit  tb« 
inforaaticn  w&m  fatally  def*5Ctiire1' 

Ja  nia  .^pA*].  y..-v  lM1^-«  25i    ai.  ^-4f.,   t.t  pt^^re  448, 
the   vcurt  »?•*>'©: 

*A  «0)!a52;oii  law  iadictGi<jnt  for  the  laro«ny 
cf  taori«3'  tsthl  ch  TicreJy  Uci  qribcts  the  sublet  t;f 
the  l&roeny  aa  a  eisrtain  ntujaber  of  dollare  in 

would  b<!!  too   Inciefinlte  and  unu^rtain  }:uia  shoulU. 
r,ocoit>i5j:.  zv.  U'M  ^.reut  t.'eiiiit  cf  i  v.thx:-rity  te 
qua»h««t  en  motx^a*** 

3fn  isjix^  £X  Urn  IM^  St  mMi^',H  iiu  liiiiiE  j^asa- 

«3Jor-«*.  of  thf^E*  chjeotleni*  go  t©  th©  nu^stt.no© 
or  the-  iaf'tinssBtlQii,  and  t\n  ^«re  '*aie  nc  met  ion  tt* 
qu&dk,    fciie  noticji  ia  arrest  wT  Jud^tjent  '.»c-.;ld  r;.ot 
r«ach  auaki  clcfeotB  iu  nn  infoifiaat-luiyi,  .forj  an  it 
w&a  h«lsi  i-^  .•?w^1j  y.  i,2]iSX»  ^^^^'  ^'^^*  -''^''^i^*  ^^'^» 
whaterer  la  ihcluae<i  i»  or  le  jaeoos airily  IsQpllad 
frcni  a-.  axijrosB  .ill-.t'a;nilf-ii  ii^ttrA  fwu  bo  ot)r.'r.;'i?o 

I.'i  tiia  iaettiiii.  Ojiaiai  tUa  plaintiff  iu  orrox  vnu* 
pro«««it  in  oc  trt,   v»n.i\fed  a   trial  by  Jury,   aubiaittecl   to   the 
Jurisdiotion  of  titc  ocurt  and  yet  vmde  no  objection  to   the 


/: 


tfo  ar«  of  the  opinion  timt  it  ia  new  too  Ist« 

to   titkc  aGk\rantae«  of  tho  aii«^«»«l  a»^f«Qt  in   tae  infoiiaa* 


336   -   22291, 

aOPHIE  HOROWICSI, 
i  Defendan/  in  "^rror  , 

GLOBE  OTTtkL  LIFE   IUSTRMCE  A3SH., 
\  Plaij[>tiff  in  Error. 


Error  to 

lunicipal  Court 

of  Chicago. 


:iH.  PRF.SIDETG  JUSTICE  McSURELY 
DELIVERED  THE  OI IKIOK  OF  TH3  COURT. 


This  is  vi  suit  on  an  lnaur;-ince  policy  issued  by 
the  defendant  on  the  life  of  vlohestyan  Horowloki.   The 
policy  was  issued  Ifovemher  12,  1913,  and  the  insured  died 
Kovomher  15,  1915.  By  the  terms  of  the  policy  proofs  of 
death  were  to  be  furnished  to  the  Association,  and  the 
amount  payable  under  the  policy  became  due  r/ithin  sixty 
days  after  the  acceptance  at  the  office  of  the  defendant 
company  of  tv.e  proofs  of  death  of  the  insured,  together  v/ith 
the  policy  and  receipts,  ilaintiff,  the  wife  of  the 
insured,  brought  this  suit  on  Deceoiber  3,  1915,  eighteen 
days  from  the  date  of  death,  and  before  any  proofs  of  death 
had  been  furnished  the  defendant. 

Upon  trial  the  defendant  moved  for  *i  dismissal  of 
the  case  on  the  ground  that  it  was  prematurely  brought,  but 
this  motion  was  denied  by  the  court.   In  so  ruling  the  court 
was  in  error.  Under  the  provision  of  the  policy  any  amount 
payable  thereunder  was  not  due  until  sixty  days,  after 
proofs  of  death  were  furnished,  and  plaintiff  should  have 
complied  with  this  condition  before  bringing  suit.   Cases 
cited  where  it  has  been  held  the  proofs  of  death  are  waived 


^7 


(   ■  \     ,IXSIWOSOH  .5!.IH3O0 

tt^coD  r.Bqkotm!:i         i  \  .aT.        ; 

(     ,.Mi£A  to?*iA5kyKx  mil  iWi^M  moi^ 

\  /' 

\„^       / 

vjrTvrugoK  ;30J1;8UT!   Sl^liTIE'^i'n'l   .5;M 
©fit  iJn-^   ^acli^ioG^&k  BiUt   GJ'  i!)BrfEiGxu!t   3ii  oJ'  e^Bw  nJ-Bai> 

•jircf  ,  j.'iiii.iO'iQ   ;i;X.'5't5:i;j/.:vfi-:i:q   f^Bvi  ^x   ;^«f''.t  .&rt/JO-iS  !!>ri>t  uc   ©ai?o  0Xf;t 

ic**!.^^  tr^i.-i;;  vi'xis  Xic^HC  srjfo   toja  ai8'#  telifla'e'xoil*  aX'te-^aq- 


"because  liability  is  denied  are  not  in  point.   In  the 
case  at  bar  the  defendant  does  not  deny  liability  for 
whatever  may  be  found  to  be  due  by  computation  under 
the  terms  of  the  policy. 

?or  the  error  in  denying  defendant's  motion  to 
dismiss  the  caue  the  judgment  is  reversed  and  the  cause 
remanded. 

HEVF.R3F>I)  AND  REii/llIDED. 


a 


J'» 


.'" p  „■.., 


1  /  /      /      . 
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JOHN  B.   SJiilTK,    Administrator 
of    the  r.PtE.te    of  /.LFntlO)  iJKITH, 
clecdaaed,  \ 


\ 


Appellee, 


Ya. 


\ 


COHPAt'Y,    a   corporation,  / 

■;  Appellant . 

•  \  / 


)         AJPSAL  FROM 

/) 

'  )  SUPt;raOH   COUHff, 


I«R.   Pmsr-JlDItrG   JU3TICI5  McaURiSLY 


Alfred  onith,    a  boy  fourteon  years   of  ape,    on  July 
25,    1911,    near  the   interaection  of  Union  Avenue  and  c'4th 
street  in   Cbicngo,    was   run   over  "by  a  motor   truok  belonging  to 
the  defendrmt  cud  received  such  injuries  ub   to   oausb  hia 
denth .     Plointlff  brought   suit  allaging   in  five   counts  negligent 
BiRnBgerient   -'f   the  truck  by   the  driver,    incontpotenoy,    failure   to 
warn,    and   excess ivo   speed. 

Three  trials  have  b3en  hjid.      Two  juries  have  dis- 
agreed.     On   the  last   trial   a  verdict   for   5^6,000  was  returned 
upon  which  judgment  was   entered,      jJefendant,    appealing   to  this 
court,    urges   that    the   evidence  ao   clearly  shows    that  defendant 
was   free  from  negligence   the.t   the  judgment   should  be  reversed 
with  a   finding  of  fact. 

.'e  are  cf   the  opinion   that  this   contention  must 
prevail.      The  testimony  cf  four  witnesses  who  saw  the   actual 
occurrence   is  harmonious  and   convincing.     Under   the  ff-icta 
established  by  this   testimony  the  unfortunate  occurrence 
cannot   oQ   churg«ii  to  any  fault  on    the  part  of   the  driver  of 
'^■j       the  motor   truck.      The   story  of   tirieae  disinterested  eyewitness ea 


XifiSS      «      d<i'. 


\  i  1-  5:  cr  J3  'If  Si  k  a iflx^  a    ,  E'?  I  S5c*   .  S  MO  X. 

\(  ,  ^ifHim^  QSi'^%U',:'io   ©^ajass:  aria'   lo 


YJ..j;U5io^  iioii;;;!;!:  Gi:iicili^;£;£tl  ,iM 


ii;t^c,   AjKii   55yn:©TA   J^i:n\J    "5:0    nfv  i:lD3  2i:^i>  j-isii;    ©rCj-   'xs^n    ,,Ii9X,,  ,dS 
"'Qib  ovHii  as-i'iS't   -''=■"'      .i^il   resecf  fsTs-ii  al&i'riJ   asirft 


•a«> 


is   thaipwie.  truck,    "'■^prtftfl   rtr<  <f.Ta-jh«i»->i«.T.n   Q.-e-ivt^a.^    ^aB  going 
Bouth  on  Union  Avenue  at  aerate   of  speed  AaangJil^gd-ftCK^  Ba,OMt.^- 

^Y>^     .^rt    «n,r./.    a^y^     f-T'nm  j^T(^KiL-.fc^\^iw».-^w4-V<M*-.^><>»-.--hritTr«-   thr-t    it 

wae  inekinf^   considsrjible  noise;    that^  ti3«^  b«-y,  -Al4^3?-«d-  BieHdt"^ 
w^r.  ^ftllcing   ooi-.th  or.  UniO;;  Avenue  on   the  west  sidewalk  be- 
tveer   33rd  and  .i'^th  strerite;    xh.it  as   the  truck  p-ppronchod 
trhff  pf>in-t-^-wh?re  the  "t:oy  -!wstriT&  rar.   out  in    "the  s-^reet  in  a 
southeaetorly  direction,    and   for   about   ten   fee+   run   along- 
side  tlio  truo-V-  behind  the  front  \?heel3,    thon   ceiipht  hrld    of 
it  near    its    center   on   the  right   Hide  a.nd  hun,c;   there  e.  ohort 
tire,    find   th>»r,    seerilng   to  lose  his  h'^lc',    fell   do'vn    in   front 


of   tiie  rei^r  ?fhe:;l,    nhxch  pasijed  over  aim.      ^S*#3?e"3b«>'A*n8«-iffl4^— 

~p  ;      •.„      ;.'^  AC.    '>"   .<  ..^V 

■faa   'hh^  trtPtimony  of   the.-ie  wi xnes sen ^ that   the  front  part  of 

nad  .<'  "i.rtif  A 

the   truck^pasaed,'«t«r-%t»y  ami  waa   aewfete—gf-ttiw  whej:  he   left 

th3   curb,    and-    tl:at  he  was   a  i.  no   time   in  front   of  the   front 
wheels   of    the    truck  ttfter  he  got   out   in    Ine  ritreet,    and  that 
the  point  whure  he  grabbed  hold   of    ohe   truck  wae  behind   the 
driver';"'   Befa,t.~/\ 

The   chauffeur,    teBtifying,    said  that  he  had  had 
eight  yefaro'    experience  a.-^  a  chauffeur   before   the  accident; 
th»i.t  )iio    truck  waj   a.  five- ton   chain-driven  motor   truck  and 
wAa  loaded   with  taenty-five  barrels   of  beer  nveraging  in 
weight  about   400   .jounds  ap.iece;    tha^  as   the   truck  v/ent  south 
on  Union  avenue  it  made   buoh  a  noise   that  it   could  be  heard 
ab.oit  h,  block;    tnut    the   speed  waa    contrjia.ed   Dv  a  .land   throttle 
on    the   whet-l  and   thut  he  was  driving  at  a  rate  between  eight 
and   ten  miles   an  near;    thj.t  after  he   crossed  3.5rd  street  ond 
i*3  iie  approached  u4th  atreat   tn&ra  were  j.t  no   time  any  persons 
or  any  vehiciea   iii  front  of  his   truck,    except  an   ice   creum  raan; 
th;-it   tlie   firat  he  :£new  oi'    Uia   accident  waa  a  bump    nt\   the 
back  jheol   on    tiiJ   right  hand  side   of   the   truck;    that  he 
l0  3kjd  aroind    tn  see  what  he  iiad  hit,    cr.cl  saw   tlie  boy  l;/ing 


■~o(f  :i.L'':swc'-bis  J-asw  an;"   no  a.ynsv/k  ■.io.tctU   :)0   n'irjoxi   gaxjCXtiw  a.^sw 

cf'xoriR  ,3  •■^T:rjrL+   rjfriJTf  bim  ofexa  d-i^iv.  yd*   no   i'.>tmf>   nfi   'xsen  cM 

jrio*:1  f,'J:   m'-c b   IXc^'i    ,bX-r'.i  siirl  s'ioi  of   snivasBB    ,jt&/''.-/   ibnrv    ^fi^ni-i 

^■■%Hem:.hmm.t'-m'-':y^.-f-itifJ'     ^mld  t'luvu  bt^uBsq  doXilw   ^iui^d?:  ibs'i  fuld'   'io 

'■  ''  '   '^?'  '.•■-  i)jBri 

.tnoTl  qA:j   1^.   .1i»'s'i  ni  ami,?   nn  .;.i-;   asw  »il  ^ijiid-   hi*Ji    ^cl'iuo  edi 
S?,iQ  .5 as    ^ioyjjrt  nri.:*    fii   ^.uc   v+oj-  &d  'i&i'U.i  ,"ioiJ"5J    '-.ti'J    "io   alesxfw 

ni  Bnis*'^'-''>'''^-'  '-if'SE  'to   eXei'xcd  ■.r*vi''i«\iiH€«»i-  i'ijlw  i>&.5aoI  saw 

Ijfts  tj-aa^icl"©  t-'Xtt-  b&ee.o'io   sri  -x©  J 'tis  of'jiiiivt    j'lijoji  sib   as&Xxsi  aaJ'   JtiriB 

■^d  i.':icU    ;^.vxn::   sfij   to  sJaia  fciTifiri  id^xr  ©xtjV  no  X&€>fiW  jiojeaT 

.-.;-y;^«iv;A  Y,ocf  srfcT  ^ata  fcxis    ^tkd.  bmi  &d  ii&dvf  .>as  ,0v    jbrn/o-x^  jE>«<Jic.cI 


m^ 


on   the  road;    that  he  thereupon  put  on   the  brakeu,    went,   oack, 
picked  up   tii3  boy  .-and   carried  nim  to   the  parkway,    and   told 
another  witneas   to   caii  a  police  ofi'icer;    that  hie    oz-uck  was 
about  eighteen  fei^t   xoni;;   and   tho   driver  •a   seat  was  right  over 
the   front   vrhGelo;    thai   as  ho  drove  down   the  street   tl^.aro  was 
nothing   to    obstruct  nio  view  m  front    oi   him  or   ut    tae   tiao 
of  him;    thr.t  ne  felt  a  burr.p  frcn  the   im]ir'.t  of  r.i;-;    ;*ear   i^ight 
wheel  against   the   ooject,    cauuing   the  wheel   t>o  go  up,    and  u 
second  bump    caused  by   xne   drop   of    tiie   wheel    to    the  paveieent; 
thot   if   the   front  tvheel    ':f   ti-e   trucis.  had   iitruuk    che  boy  ha 
vould  iiavo  felt   it   in    th-j   oteoring  wheel;    iho.!;  he   broight  his 
car   to  a  stop  -./ithin   2C   or  /:!^  i  qqX  frwa  tixc   tixaj  he  t.t.w  Uie 
boy. 

On   behalf   of   the  plaintiff   a  "boy,    Iticnii&l  I'.enny, 
who  w.\!j  riiine:   on   the  back  of    the   truck,    t;  ctif  iod   that  he 
felt   two  ""-uTnT..?,    f^n(i.   from  this    it   is   argued   that    thb   front 
wheel   also  must  have  struck  the  boy,    but  we  are   of   the   opinion 
that  it    ^.-iS   shown    that   th^-    two  fcuffipa  were   caused  aa   stated   by 
the   chs.uff eur,-   by   the   impact   of    the   wheel  as   it  went  up   on 
the   body  and    the  jolt  as   it   came   down.      Kenny's   tsdtifliony  also 
tends    to  prove    that    the  boy   waa   not   in   front   of    the   truck. 

Another  witnesH,    Lamb,    testified  for   the  plaintiff 
ae   to   the   uresence   in   the   street  next    to    the  west   £5idewalk  of 
cinders   and  a  barricade  on    the  aideraalk  which  would  make  it 
necoaujiry  f  r  linyone  going  on   ths  west   side  of   the    street   to 
walk  in   tho    street  aramd   this  barricade  and   cindars.      fhe 
argument  of  plaintiff   ia    that   the  boy  was.   struck  while  ne  was 

walking  around   tne  barricade  and  pile  of    cinderB,    but  this   is 

ot  beot   onlv    conjooturfj,    :,3  nc    AiT-ner;,'    testified   in 

contradiction   to   the  narrative  uo  given  by  the  eyewitriaases 
above  referred   to. 

Another  vritnees,    iioretski,   manifei-tly  atterrptir.?;  to 


if/Ici'   iuia    t^-i.sfi'^'voq  si<S    o;;   ^ij:i:^  ij-jjii'^i-;©   iiKJ-;   xnd  sri.?    qiJ  ,t)S5ioJ:q 

Siltj    Ti?i,u;   0,1    oov-.>1    sj{'?    c^S'i''    0-.  0  X   d;'=   to    OS    i^ijaJ-iv-    q;D:J;3   s   o^    xas 

■  joiitigo    saIc!'    "^g   p^j?  9^»    :;i!:f    ,'\:<>^   s^fi^   i.ob'ircf'n   ssvsfi  .taiint   sal*;   i^&tf:^ 
.XiJ'U'iv    :-iri,;i     X'-^    i  qo-^';:    iii    ;!<'ri   s^i?;-^   \,od"  fsii^;-    ;.U:.sii-    e'9t.<tq  cS    S'jnSJ^ 

aril      *  a';£f/.i:Vj!l:3   briss  'sbwaJ:--:  "Sx.  J  al^S  bartotB  ^©e'x^e  's^rfj   «i:  ^Ib'w 
&BW  ^t.  Sil^ji'-^  iai'-iviij   .us^i'   YOd  ssil:!-   ;b-.'ii^   fil  l■lic^^i;f5£q■  lo  ,:? !-?;eiTurgixr- 

e*  *nA:?«Kj#t,s;  v:lt?j$l.lrts'ie   ,,i^;&^$v:j,i;!    .gsign^^w  lerfd'V''' 


-4- 


eSi'lst  plrirstif  f  >;-.   thfriry,    cryc    thf.t   *^ti\<r.   truck  Bnntched 
Mm  earn"',    hvt,  h«>  Pdds,    "1    ci-iu3.d  not   tell  wh,  t  part   of   the 
truck  it  wap."      In   rnrny   thinf^s    the   tostioTOny  of   this  vitnese 
iB  vet   ''■or\ Jrif^inr!:,    tut   ever   in  hip   t^^rtiitifny   v^e  do  not  find 
anything  en    the   crucial   ff^nt     r.   to   thf:   oceurrerT^f'  which 
contradicts    the  testimony  adfiured  hy   th^e  c'sfendf-.nt , 

V/e  have  f.jy^en    consideration    to   the   jnf Pyrenees 
rhich  plaintiff's    murr-el   vnv,ld  hevo  ua   drnv  frora  the 
teptlmony  and   circiimct? nco?-.   in   the   GH?-e,   hut   thf>?^f*  i?o  not 
remove   the   conviction  produced  by  tlie   testimony  of   t^ose  vho 
testified  pcif-jitivt-ly  j-?.    to   the  f^^otB   of    th:.-  ecridpnt.      There 
Is  no  doi'Lt  bi.>t   that    the  decefesef?  fcllovins;   t^  boyish    injptjise 
tc  hitch    f^n    Ic   Mie  Rir'^riri/^   truck  ur^f ortnnatoly  mr^t  his   d<;5-»th, 
Thft    Jriver  h&s    bf.'en   ;-5>i '•y-"/n    to  hsvve   heei'.    entirely  free  frcra 
negligence,    emd  th<3  ju'-f^rae/it  roust  he   r^v^-rssd   ^ith  .?   f  Iniin.^ 
cf  ff:-ct. 


«.>.- 


356      -      21^311 

yiKDllTO   GF   ffACT. 

The   c".art  finrto   that  the  .leath  of  pluint.lf  f '  s 
int-5r>t;ite   .Taa  not   Cuuood  by  suiy  aogiigonca   of   "cne  dtifendant, 
and    tliat   t:io  aaj'-mlajit;   na-ri  not  ^-.liity   (u    'any   oi'    tixo   acts   of 
n^Jiiligonoe   cVi^ii'^^^d    In   the   dsolar  ition   or  aiiy   oount    ihu-eof. 


.:i::a?;  '^:>  ;j-:rcuai 
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)         JuWJkh  FH^K 


\  /  }  r\Tf  CHICAGO. 

JOai^H  KOPP.  \  '  ) 

\  . 

By  this   appeal  plaintiff    seeks   to  have  revtirsed  n 
judgnent  for  defendant   in   a  suit  brought   on  an  ollcjged  verbal 
contract  vheruby  defenc.rjr.t  .';grpf  d   to  buy  back  IHo   eh{;.res   of 
stock  of   the  ..tsndard  Thcatrer   Con^-tny,    -arhich  defcndmt  had 
induced  plaintiff   tc   purchntje, 

Iprr.    trir-1  b^;    tiic   cfnxrt  plaintiff  erught   to  present 
testimony  as    trj  the,  yerbai   representr-.tions  nnd   a'reement  made 
by   'lefendtjit  when  "IrJLntlff  purchrised    the  stock,   but  the 
court,    being   of   the   opinion   that  this   tended  to  vtiry  or 
modify  a  written   instrument,    held   it   to  be   inadraisaible. 
Plaintiff  saya    that   this   aocai led  written   inatruaent    is  not   a 
contract  between   the  parties  but  simply  u  personal  memorandum 
made   by  viofeiid.mt  and  never  seen  by  or  delivered  to  plain tifi"; 
hence    the  rule   as    to  parol   teuiimony   is  i^iot  apoli cable. 
Plaintiff  is   correct  in   tJiis   contention. 

The  facts   seem  to   be   that   orit^inally  certii  iccite 
?!o.   16  for  120  shares  was   issued   to  Joseph  Kopp,    the  defendant, 
who  was  president   of    the   litandard  Theatres   Oompany;    that   at 
the   same   time  he   ni{;ned   the  blank  form  of    asuignment  printed 
^     on   the  back  of   the  certificate;    that  subsequently,    when 


{  .^oMiaqgA 
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.OCJrvajHf)    "^0 


%o  isax3i1a  Of^X  3*;o.3cf  \ijd  ol'   br.ui'iSi'   ."t  oai^m-'ln*!)  ^^c(o^S!rfvr  J■OJB•Sv^»^^o 

&d  ^ a;-,Jnw 'hs ■■)  dcimt    ^^(imiq-ttoO   s&'jii-.rtarr^  biiiJina^w  orLt   "io  jIooitb 

sd,t  ;3i;d'    ,>(oo.').'-.   yrf^-   bae.'i'.rfoitfri   'Hi; o' nisi. c^  ii«>dw  ^^'mtnalab   x<^ 

'to   v,-i;.w  oi'   Ltiony;)-   sifi.?   &:(ir{i   hoiniqc   oti^   to   SKi-->''''    4.tiU'~?D 

, Stiff xsj^ifflis-'^iti   0d  ci    .1-i;   iji©jc{    ,3-noOT;"c.taxii   nOtiiiiw  «  ^MiJOiSj 

B  ,ton  ax   i^nsfisirijy'ifu   na-j-Ji'i-K'  .^r*J  I>>ofii:   sxrt*  5,sri>   aY,«i(i  1:liJ-flJr^X5 

i'i'iiivnltiiq  &;>    L>',-'3-':-vi.Xs6   'xo  y'^*'  naaii   re  van  i>itR  Soishn&loh  to   ©Mnit 
.»£c!i.:ioxJ.f  q..s  -^oii  ai  xaomltB-^S  Xoijjq  o^-   to   slijii  Mi;?'  ©onerf 

i«   aij4.:J    ;-^;;m:qjaoO  ss-xisatsiT.   biiibmit<.    i^ns   to   iaablatf'xq  sjsw  ejSw 
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plalntiff  "b.m.vht  1P>0   i4}iurea,    -.i.^f -^d/nt  at^lached  hia   certificate 
Nc'.    16    to    ty.^}.   corcobpouding   stub   in   tiie   atock  certificate  book 
and  fliiirkod   it,   cariceiMd;    ther<^  wii,ij   aX£>o  noted   on    .^tu  xace  a 
moiaorandiun  indio-,cijij/  r-hat   o<jrtificate  I,'o.   iV  hul   ueon   issued 
to  hiliB    in   iiisu  of  J;n.   i6  .       .I'le  prin':,cd  yorm  ox    un£;i(-^inunt  on 
th.<j  buck  WM.H  also  fiile<.i   on;    rtei:iiinf,  <m  aaci-grraciit   to  Kills, 
but   this    v^ertific  :ne  to,   10  wat-  ii^var  dcixj-vered   to  Jliils  and 
he  ri«'Vtr   .-^pw  it;    it   rvmuix^nd  conHtantly  m    the  poaeeiiuion  of 
tlie  vWrfendant,    Hopjj,    oi-^   of    thi:   Hecretary  of    tin;   ooiapany, 
i-laintiff  roc^-ivcrd   oui^-  Cf  r^a.f  icp.te  TiO.   iv ,    v?i:idr.  was   duly 
ifiGVJf'C   to  iiiiTi  tJirectly, 

i'he   oou.'t  WHS   in   'iirror  in   holdinc  tViat   the   endorse- 
ment  on    tiK:    nf-;rt,if icwttr  Vo,    16  was    in    fny  v?ay  a  cnntr.\ct   or 
urrting   to   vfV;  i  ch  plaintifv"   wro   a  pa^ty.      i^anife.jtly  memoranda 
made  by  oft'icipla   of   r\   crtronrMtion    "or  t'aeir  o^?ii   coni-'cnience 
in   'Koovlnti:    uYtniv  re'r.rdB   caimot   be   binding   u:.'^n  a   r. irrxger 
ignorant   of    their  oxistonoa^ 

Points   ■sa    to   the  val  j  •■'■  j  ty  of    -ihsi:  alleged  aij.rerment 
to  repior  ch;i'^0   ".r'?i   uu^^gy^tcd   in   thi.^  briefs,    "ut    theL»e  do  not 
appenr   to  have   been  present'Sd  u    en    the    trial   of    tiie    oa«e.      oucht 
pointG    cannot  first  be  made  upon   Hp^jeal.      Th--}  ca^e  lauat  be 
tried   a^ain,    pni  wbgn    tlie  ple.littiff  hag   been  eilo."fcd   to 
present  his    t»:-*:lmony  a-;    to  the    oontra^t  n,.-  i.    .vrixca  he  sues, 
the   trial    cnurt   aho.ald  deteryainc   the   f  icts   .uid    tixe  las  aa   to 
any  such  ai;reemrtnt;    then,    if  nacerfSMry,    thin    cciirt  may  review 
such  findings . 

For   the   error  in  rulin;;  u  ion   the  ndrftiaaibility  of 
evidence  -'is   above   indicated,    the  judgisftnt   is  reversed   and   the 
cause  remanded. 

RJ?V:^Ra)?r)  AND  R1§MANT«5D. 


Masai   ai^orf  fe  :.{  Vi   ,^:.>'j,  dix^i".i:i.4"^:?:»;5   ;^*^i:Cj  jjiii^-i-eGifcux  ttufi^mstosvOEPs 
eri"  ceijja  ei-i-.^sa  f'rf?      , J'j;;:ii,g&  5:^tiVi»f  ''^irasW'  C'Cf  ^te'^x'*  #opcKBy   s^ai^i^t. 
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CHARUUS    iiaJISEK. 


0. 


Appellee, 


COMPMY,   a  corporation,       / 


) 

) 

)      APPKU    ?R0\( 

COOK   COtjNTY. 


D:^LI7^'HED   "TiE   CPniICN    07   ''TIS   C^Tro/T, 


1'la.intiff 'a   ^^uto-'nobila   cai^e   into    coliision   with  a 
motor   truck  Tj el onging   to    thi?  def  f^n^iwr  t .     Plaintifi    brought 
ouit  alie^ring   tixat   the  aopideiit  was   csused   by   ths  iiegligence 
of   clef  fin  ^.£int' y   driver,      '"he    CH^;f»  w;:  b    triel  by  a  jury  wr^io 
returned   r    v.^rdiet   for   plaintiff,    asBeaairif^  nii>    (liana^^/osj   at 
i425.      '.-jcffindant    apj^etilH    to   this    '•:   u^'t   trt    cIoq:'   n^t   (lisoaae 
tr.f.  findings   of   the  jury  or   t'na  quofstiai   of  negiigenca, 

Tho   only  thing  -oreaente^i   for   our   coneid    r;jtion   la 
the   cuaaunt   ci    the  v-irdict,    ynA   it   ie     .rgueci   tL-'-t   t/J2  evidence 
does  not  justify   tliis.       ,c  have  exumired    the    loiitiroony   of   the 
\»itnesB3e   ^j    to   thi  ULi.'flac?8  clone  and   th'j   cc -.t  of   iruikin{j  repairs, 
It   is   ubeleBb   tc   difccueu    in   O' tnil    the   itciry,    but  the  jury 
coulc.  properly  find   T,hat   the  plaintiff  had   been  damaged   tc   the 
extent   of   i-\'^b , 

wetmg  no  raason   to   r<iVt.rsc;   tl  .;   judgiiiint   it    wil^ 
tv   -:JL'f  ircitd. 


S~S"/. 


0^€S£^      -     in-£ 


»yTK?''"'-f    ■"•"'00 


:«^'5r 


T;£i'>'rjt;r>M   y:C:V   'V:,   Olliaiti!;:  •;-!    .H?,l 


*j;{<ir    cj:!-   I>a?jjs5rrf^-ib  n^^ii-J  bar-   ^^tiv  al.sia  ft*r{i   ;f»iij   bai'l  x^'/is qc-iq  .iXaco 
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lilNKIJS  l'.AKCL3R, 

Appellant, 


TB. 


\ 


JU^RYLAND  CASUALl'y   COJa^AKY,    )  / 
^_  App  ^  1  ee , 


/ 


(       , 


/ 


.><: 


VIAl,   TOO?:   CIRCUIT   COURT, 
Cr-Jf-    COUNTY. 


Ul,    FKE3IDING   JUGTICK  liciiURELY 
DELIViiRED  Tia  Ci-iriOI]  Cf  TiiK   COURT. 

On  i<iarch  31,    1015,   pl.-..li;lir.r,    the   widow  of 
WilliBJDQ  iiangler,   "brought    suit    to  recover   on   a  policy   of  ac- 
cident  insurance   issued  by    Jefendo.rit   to   her  husband.      On  Sep- 
tember 3,    1914,    3he  received  §650   in   settlement  of    this 
claim   (and  another   claim   against  ano  uht:r    company)    and   signed 
a  release;    ^    stipai.ition  was   (-.Itju    si^iued  by  her  and   the  at- 
torneys for   the  defenoiint    .vLich,    after   reciting   the   title   of 
the  case,   reads  as  folio -/a: 

"It   ii3  hereby    :3tipul»ted  by    ind  between  the 
parties  hereto    that    the   a^--ove   entitlod   cause  may  be  diBTiiaged 
without   coat    to   either  party,    'jII  .lattora   in   dispute  '^Jctv.jen 
said  parties  having:  been   settled   and   discharged," 

Attncied   is  a  certificate  of   a  tiotory  public   certifying   to 
the  execution  of   the  paper  by  the  plaintiff,      kr.   Roberts, 
an  attorney  at   3a"  but  not   an  attorney  o.C  record  in   thia 
suit,    was  present    with   >.er   at   the    tijit    oi'   the  yriKeting  for 
settleiKent,    and   tns  release   rrc'    stirulr't ion   r/ere   executed  by 
her  under  hie   advice.      lil/hen   apprised  of   this   the  attorneys 
who    conunenced  her   suit  procured  anu   filfid  on  October  S,    1:15, 
an   f^Cfidnvit    frcia  plaintiff   repudinting   the   release  <-ind 
stipulation. 

oubsequently ,    on      ovecuber   2s.th,    defendant's   at- 
torney  filed   the    stipulation,    and   on  his  motion   plaintiff's 


\ 


.    /  ... 


Yd:M}JUoii  SOIToaJL   D0:IuI£;3[HI   ,ffi^ 

-©B  to  xalloq   s   ao   -levoir.jT:  aj    jxtm   JiiruiO'Xu    ,T9X3fiRii  msiiliW 

b^sngiLR  JiKB   ('^nj=iqBJOO   'x:y*lUuiJB  ;l;&.as..ri^ii  ifiii?!;"*  -laiiiton^  iins)   aji.«lo 

~.t£  Bdi   btii^ii:  tsu  -^'I   i,3u. .'i ■^i.tv  u&4.«  a,i5vy  ,«o.i.c^.fiX.■iJ■qii?a  is    [■sBBiXi^t  » 

oJ   ani^jliJ-'sao   oxto'ijq   \;?-:6<ton  jB   to   sJM8;>x'ix.-t°x:90   *5   ax  berfoaivtA 
SxxW   xti  i-soasx  Iv  vsnir^J'i-s   ««   iorr  Sa^  yrsiX.   iB  \;,<&ii'x.oiim  tila. 

^(?A'I.    ,v?  'iacfctoJ  ffc   b3li'I   In-ia   b^'^i.ijoo'xq  Hue   %oii  b»onstxmiKi 0   orfer 

.noi.tisXuqii^e 
-iJb  8 'iijjii)n;»l9i>    ,ficro&  iQcffliSvO'    no    ,xX;fff9£jp©ecryb 

"''  v.- 
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affidarit  was   strickan  from  the  fil«ij   "n.i    the   cause   die;  ieaed 
in  eocord&nce  wlt/i   the   stipulation,      upcri   the  hearixiK  of   de- 
fendant's motion   to   diaruias    ihe  court   poiMitted  its  attciiiey 
to   exaruine  the  plaintiff   aa   to  tier  ali'iuavit,    and  also  heard 
other   testimony,    including    wi^ab   ol    ir.   i>obcrts,    the  attorney 
present   at  the   tine  of    settleL^ent.      The  trial    court   evidently 
waa  of   the   opinion   that   the  facia   diaclcued   did  not   impeach 
the   integrity   of    ihe   release   or   atipalution. 

llaintiff  appeals  from  the   order   dismissing  the 
suit,   urging   that   the   question   uf  fraud   in   obtaining   the 
release   and    stipulation   v.ua    ^cx    ii  juiy    x.v   pass  upon   ana   tnat 
it   wfes   error  for    ihc   court    ti    uejeriaine  ttie  raattei'.      in   the 
cases  relied  upon   to    oufiport   thio   ccnt»-.n'i.ion  it  appears   that 
upon   trial,    a   rci-cjisc    htitit    of »  ered  by    way   of   defense,    it 
was  held  proper  lor   the  Jury   zo   ueteriuxue  whether   the  party 
executing;   tiie   carie  knew  and  uiiuerstoou   what  he  was   signing. 
That   it  not   this   cr.se.      Ihia   v;ae  b.  .uotlor.'    to   diauiiss  on 
etipulftion,    and   .ve   aec  r.c   reason  \;hy   th<:    trial    court  could 
not   ascertain  Y.hcvher   the  pait^ec  ki^ev.   what   they   were   aigii- 
tng.      In   the   abscoe   of   any  aut^.ority   to    the   contrary   .ve 
hold  that   su-Gh  n  pioceeding  was  no^    erroneous. 

in   any   event   there   was   no    3;x0v/ing    that   v/culd 
impair    the    stipulation,      it   appears:    that    defendant's   attorney 
denied  any  liability  and  clainaod  that  ■'/illiam  kangler   aid  not 
die   fi'om  accident.      Plaintiff    was   very  nnxious   to  make  a   settle- 
ment   which   -TOUlri   give  her   cash,    ana   to    this    end   sought    fre- 
quently  to  have   or    intforviev,'   with   the   attorneys   for   tVif   defend- 
ant,     diif-  finally   sought   the  asaish-^nce   of  ir.   hoberto,    a 
repui-ablt?  attorn-jy  praotic;i.n,2,   ir;    -lii^  city,    who  had  ropro- 
sented  her  husband's    estate    in   tue  i^ rebate  Court.      v»t   her 
request  he   accompanied  her    to    the   office   of  Jv.r.    Cleland,    one 


i{o«:jq.aii   ^on  bib   b^>u::  loas.i)   sios\'x  -^ifj-    ^suU    rsciniqo  eii3'  la  esw 
.nolJ-B.iiini jti    10   3a.«.3iFJT:   siiJ    t.o  xil'i-^Bini   ^.dS' 

jjsiiJ-  ijitn  «oqkf  Sfssq  oj    'ii*Ji,  a    j:oi   am;  .uoicS-iTlJuCiile    bnn  9 ewe  fa's 

iiQ  eaiuxsil  Gu^  iichtoji  .«  .^s',?  eiri'X  .■msrj  ntdS  Joa  isx  ianST 
5Xuoa  .t'xaoo  IkI-sJ  '1  .It  v;-i-t'>  lsqqb^'x  ua  fii<3iu  ai*  i^iTS  ««oJ;;t.''5..f.i/qidf-s 
-iiigla   S'i-3w   vsviid    j.'-.iiv;   wsiiii  S3x^i.dq  3iiJ    'Esil.joxfw  aiiS.t'isosB   J'on 

,^^o^iio  i'i3   J'oa  sj6w  gniljiseeoxq  xj  di^uB   3"Sti^   feXoxI 

Son  bib   'i^t^a-^i  <ms.i.ii>.    ■.t.vcJ    b^mLuX^   Lmik  x&  1. 1  ids  1. 1  ^ff'®  ^sainei) 

iXSiaa   .«  r3;';.Ru:  oj   s;x.(ox5rfn   -^.i^y   saw    "xLt J-ni^i-i      ,.tn®feioo^  isscil   9ib 

-c'i")    jiiai/03   Ijn::;   a.L-.:    ns    ;^nw    tfieBo  ted  svxg  blao^^  iioiilw   Jnaffl 

xs    ^v\i'x^(iijn   .'x.:.  'lo   ">o.t   .'ciasB  9ri»t   jr-j'jwo.s   vI.DiinJ;!:  sxiS      ,;Jn» 

-i>  .qox   tsii  oiiv-'    ,v;.,'xo   ;,;  i>*.;    :.YX   naicl^o&tq  x-.yrfXoS^.a  f^ldBiaq&l 

isii  cJ-A      .^"iiXjoO  oJado'Xi  0(i.t   nx   ajxscJsa   £s  M.ingdei/ii  19x1  h&tnee 

©«c    .linHialO   .'tJ  Jo  soxllo  srii   o^^   'tQsx  balixsqaioooB  erf  ^flsi/ps'J' 
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of   the  attorneys  for  the  defendant,    and   after  conference 
Lr.   Cleland   offered   to   pay  #650   in  full    settlement   of   this 
case   and  also   or'  iier   claim  against   anotner   ccmpnny  repr«- 
sented  by  him.      He  testified  that    this   offer  vt«s  made  so  a 
matter  of    econan.y   and  to  puichase    reace.      The  release  nnd 
•tipulation  were   submitted   to   ur.    r.oberte   and   approved      by 
him;   he   says   that   plaintiff  read  thcur   over   and   that  he   ex- 
plained them  to  her.      Mr.   Roberta'    statement   is   that  he 
said  to  Aars,  kangler:      "  '  lou  have   to    sign  them  to  get   the 
money";    and  after   aorue  iiutuuLes     uesitaiion   she   signed   the 
papers  and  took   thr    cueck," 

There  ^as  manifestl.v   no   Irfmd  in   the   exocu/iion 
of  theae  instruments.      The  luosn^    that   can  be    said   for  plain- 
tiff's  claim  of  fraud    is   thnt    she  was  deoeived  by  fraudu- 
lent  representations   of   ircts   outsid?;   of   these  instruments; 
but   thie  kind  of   fraud  cannot  b<*   inouirpd   into   in  this   po- 
tion but    is   cognizable  only   in  a  proceeding   in   chancery. 
I-apke   V.    Eamrtiond   i. o . ,    19?,   111.    631. 

This  v/us  not   a   sGttlirr.ent   cT  p   liquidatsd 
claim;    tnere  was  a   >rital   oiaputc    as   to  li'-^bllity.      In   euch 
a  case  payment   for   the   withdrawal   of   f    euit    does  not   coine 
under   the  rale  that   a   settlearnt   for  a  Irss   sum   than  a 
fixed   -irnount    due   is    "atiiout   considerat icn   and  hence   void. 

Th3  order  of  disjiissai    «vas  proper  and  is  af- 
firmed, 

AFFIRMED. 
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n.vf:*  'to  J-.--is0!'3l;^l9fe-   -CX.u'i  n.t   OddSfi  y-h?.?   o<^  .bais'^lc   i.in.ei'9J:0   .naJ 
-'I'tqei'i:  7,;:f.cr£fnoa   o:'^iiJcm»   o'sniKJiii  eaiiulo   tud  'lo   oeXa   bnx   ©eso 

*.r®   sxi  -:^BilJ   l:>,'5/5  "I'tjvo  r.iaiij    £i.-k-x   'i'U,-trtJ:r;Icr   is-.(i^   s\,sa   srf   ;iairi 

.155    ,XXi   i^M    , . 04)  ^nogm.BH'   .v  ^^^cj,©;! 

riovQ    rI      .y;^  j: I. £;;?■? li   •;■!<?   a '-5   cti>uq@it^    X.H.-J  .h/   .s   fe^s©   Sfxsrij-    ;.?3iJi:.ftIo 

a  a)3rf.J  iTUjK   «33l  .-n   'Sol  J-noi;»Id.J&ei;   b  ^«ii^  tjlii'^  aiiJ  isbau 


I 

\Appfriiee,  )     f 


cxxy  c?  CHICAGO, 


AppTpilaiit..         )| 


w'JOiv   OOUiHy. 


\ 


/ 


PJSi.IViSi<i4I5  'i'i-IK  OjfXl'lION  03^  THE  CuUHI . 

Plaintiff,    i^uiaj    to   recover   dai:.agco   rcr  personal 
Injuries   auatRincjd  throu^-.i;   a  c^cf i^ctivo  8j.t:e.'plk,  ii.a&  had  her 
CRse   tried  fiv<?   tiaies.      In   the  fir&t-  tricl    aho  cbLCviiicd  a 
ju(l,'jrtonv   for  if'^J,L'V(:,    -yhicr.  v^ia  rpversfd  j».ncl  the  c«v.£e  reiunnued 
by   t-':i»  court.      Thr    fjecond   trial    roBultCvi   in  p.  vf.r''tet  of  not 

f.uil.ly,    niKi    tr<.e  .jv.cU,; icnt   vat-  i-ftrerRfa  fijici   ti.t:  cp.ude  rf.';.p.nded 
by   thlt  ccuit.      Uper  her  fiftJ-    trja]    she    ol-tr,ireci  R  \r.rciict 
of  ;5'15»^tc,    wnich  hy  rfi;  ittiti^r  Wflo   /■educed   to  ^7»Dr'C,    and 
frrr^    the  Jucuricfnt   fcx    t:.xii  cxvonX   iefencftnt   appeslfj   tc   tfiio 
court. 

In    thf  opirion   cf   tJ.ir-   court    thj.»   ii  ti^.-^tion 
ebouJo  be   terminated,    »nd   Af  ?rj  ^'rre   s-.o-^r   to  i.svf    the  fewer 
80    tc    do    w€    woulo    not   Jr;eDitr'tir    ti    ^ctf-j    tee   r.ef!oes?jry  order. 

Tl;e  ffict.e    irr    Uit-  i-tsf   vtc-   »ct    frrth  jr.   the 
opinion   ronderect   upor.   the  flrtt   apreal ,    rfiortf-d   ir,  yolurte 
164    Illinoia  Arran-re,    f:57,    pnd   p.  "fin    Ir-    tl.F   ofif^ion   ujron 
the  secon'i   ^ope^l,    rf-orted    in   191    miroln  Arpcllnte,    372, 
We   thlnV    it   is  unnoceacsry   tc    nrrrrte    '.;heti-.   R^--in.      "^liat   dc- 
ferdent    \^^o  nogll/t^ent   fnd  lirblr   ia   conc]u=;ivs?7y   proven  oy  tfee 
CTidence.      The  waclc  controver»y  conctrns    tae   extent   of    the 
injuries.      That   aht   received   sou-e   irijuxiea   for    -.nxch    she 
should  be  coii'pensa.ted   ia  also   de&onatrated.   but   the  crucial 


^r3^S'S&      •"       CsV'^ 


(  «  Jilt)  .    A  J>   ^  jK 


■  '■■^s^-'i   s"i   nS'X'-r'i  •i'^H  ■'>'>;.«.5.  sa-so  .■■iff.t   tul:   6.-js«l:  ertt 
-  -J i)   1  ■<-J '"  ■    » a  i.- ;?v*'  '•  ;■«:-.< * i ;;  ^i ^iTtMn .  <j^ . .  v°tB«  Mtn?>' rjwI:.  *1  -tl .  ^aXsH.r., *W 
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question  wiiich  has  occupied  tJie  ettention  of  the  courts  oo 
often  hH8  been  whether  Uxere  was  any  ouuaal  connection  be- 
tween the  accident  and  her  physical  condition  many  years 
thereafter, 

I'lnintlff  was  injured  on  June  lb,    1896,  wiien  she 
was  nine  years  of  age,  tJjrouKh  a  defect  in  a  plank  sidewalk. 
In  falling  through  the  walk  Olivers  from  a  plank  partially 
penetrated  her  sexual  organ.   On  April  6,  1907,  nearly 
eleTen  years  thereafter,  she  underwent  an  operfition  known  as 
ovariotoBiy.   Upon  the  first  n  pal  this  court  found  after 
consideration  of  the  evidence,  which  in  the  opinion  is  dis- 
cussed extensively,  that  "there  is  no  causal  connection  be- 
tween the  injuries  suffered  and  the  diseased  condition  of 
the  ovaries  and  other  orerans  necessitating  operations  for 
their  reir.oval."   We  ore  of  tiae  same  opinion  on  this  point 
upon  this  appeal.   The  evidence  now  before  us  justifying 
this  conclusion  ia  even  stronger  than  upon  the  prior  appeal. 
Of  great  weiK^ht  in  the  present  record  is  the  positive  state- 
ment by  the  late  Dr,  John  B.  Ifurphy  negativing  any  causal 
connection  between  the  accident  and  the  diseased  ovaries. 
The  issue  on  this  particular  question  should  be  considered 
as  ended. 

However,  we  agree  with  the  statenient  of  this 
court  in  its  opinion  delivered  upon  the  aeconci  appeal  (191 
App.  supra) ,  that  "it  ie  very  clear  froui  the  evidence  that 
the  plaintiff  was  entitled  to  some  amount  for  the  immediate 
results  of  the  accident,  whether  the  alleged  remote  conse- 
quences resulted  therefrom,  or  not,"   ilaintiff  evidently 
received  painful  injuries,  her  private  parts  were  torn  with 
slivers  of  wood,  wnich  caused  considerable  bleeding,   iihe  re- 
ceived treatment  for  three  or  four  weeks,  and  apparently  re- 
covered.  We  ore  of  the  opinion  that  ^1,000  would  be  ample 


^'^.rJ'^'    'l!f«t;/'-;1  'iTlrHg  H;it"  .f«!i'=  ft -s    i.?tii    s;iJ    KO'lcJ      . v;£'soiOi.'li^vo 
;:^vU'<J:.;..Jr;ii  t   «ti!   ii';5.i;>=' ti   SOU    •■tfK'isJi:^  A-yi^    «»>tt      ,  i.GC  f;f.qB  '  6  iilc?   noqti 

..&9b.rfs   ®S 

ififjjty  ft'Sti^   ?('in**  ai-XBO  «i#>»ft«-J:tq  ^x^jH      .s!?>i;*£ii'?/(i:   Iwlnioq  i>«Vli5i:t*»T 
-j<'i   '^i4(t0':f:JifrJ^  tHm-«fl-3ia«?''  -XW'^     ip  ^i^r'ixiS  '•sot  %*is®^^.SM^^^'&wvl»o 
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compensatlcn  for   the  injuries   she  received  traceable   to   the 
accident. 

Our  conclusion  therefore   it.   thnt   if  plwintiff 
will  within   ten   days  from   the  filing  of   this   opinion   remit 
from  the  jud^yiient    the  Rinount  of  §6,r)0C,    peri'itting  jud(.rment 
to    stand    for  <^1,000,    it   will    bp   affirmed;    othorwiae   we   shall 
be  compelled   to  reverae   the  jud^aaent   and  remand   the  cauae   for 
ano  ther   trial . 

AFPlRkiJSD  Ui-ON   R£iaTTiTUR;    OTHERWliJB 
ilEVEJ'iiiKU   A>3D   MK>jAKD£D, 


#a5?vf;!!,y,;ui;.    ■jrti: ;U i ■^i-xii '1    ^^iio^d^  t»  ^KU»a.w    Oils    ^Ja-sxej^/Jwt   9^*^   KtO'S* 


1^ 


4C4    -    22359 


I.CUISA   .fEEJilR, 


Appellee, 


▼a. 


CaT'V   of   CuICACiO, 

Appellfl.nt . 


j^n 


) 

)      / 

)      Jf'l-yiAi.   FROi;    oUt.-'iilOR   COURT, 
COOK   CCUMTY. 


till.    Pi<EiJlJING   JUoTICR;  llCuUiiiiLY 
imi.lV'£jiiiD  TiU;;   Ji'Xl-XOi.    01?      '^h^   UOUiiT. 

By   this   appeal   defendant   seeks  to  have   reTersed 
a  judgment   for  $2,000   obtslned  by  plaintiff   in   a  suit  for 
damages   for   in.iuries    ahe   received  because  of  a  defective 
sidevm.lk. 

Defendant    «9y»  thst    the  proof    does   not   confonn 
to   the   alleiTPtiGns  of   the   declaration,    in    this,    that   the 
dPc]Frntion   nllcg^s   t)?at    defsndflnt   "permitted  said   sidewalk 
at   the   place  ftforeeo.id   to  >'e  and  re>mp,in   in  bad  and  unsafe 

coruUtion  pn'i   repair,    and   direra  boards  whereof    said   sidewalk 

broken , 
•waa   constructed   to  be  nnd   rfmo.in   loose,/^di sarrangad,    decayed 

and  otherwise  ov^t  cf   repair   nn<\   safe   condition,"    and    the  proof 
aJrio-iVC   that    the   defect    v/rb   a  migain^-   plank;    that    in  Blooming^ton 
V.    Coodric|i.    88    111.    558,    Diich   a   variance   was  held   to   be   fatal, 
"?e  do  not   think   this  cfDe   is  applicable.      The  proof   showed 
tlriat    tlie    sidewalk   was   in   a  rotten   condition;    that   about   five 
feet   of   u  thirteen  foot  plank   vras  broken   out,    leaving   the  re- 
maining part    sticking  up;    that   it   was   in   a    shaky   condition  add 
many  of  the  planks  were  loose.      A3  v/as   said   in  " i t v  t,    Cuindly, 
126   111.   408   (412): 

■The   gist   of    this  action    .vas   neglif.ence   of   the 
city   in  peraittinp   the   sideiralk    tc    be   and  rei^ain    in  brd   and 
unsafe  repair  and   condition,    ond   the  declaration   was,    in 
tiiat   respect,    sustained  by   proof    tiiat    il     .as   in   fnct   in    such 


%; 


saess  -  ^oik 


•\ 


,3{.r.swsJ)j:8 
»d,^   J.»5xiJ    ,ei;ji    ai    ^nol  i^tB  Co'^h   fidi   J.o  anol$'=<.'^r;  IXb  'icL-^   oJ 

MBVffibis   biiifi   1-)B'XBim  Gh'x.no'J  ^i«i-^ib   bc^n    tiiBq-^^x  bar,  aol^ iLnoa 

tto£3JiXjKOO^ia.  It's,    s^^rlj    ;:inBla   iiniasi^  r.  s.^^-j   ^aa'lsb   ?»ri,')    .tsiii  air.'Oilg 

,X«i.F,l  90'  o^  fcXsii  es\%'  f^o  ■ift^x'i.'vt-  £,   fio.'.je    ,a'^5    .III    83   *i^JjJlB2ll  '"^ 

foawoxfs   'ioo-iq   SiiT      ,3.fd3o.M'."f..;p   EJ.S;   ©aso   s  tdi   Acildi   >*on  o.b   sW 

3-/ ill.  ivoQs-i   iniiJi    icioxiihnoo   [ts^Sor  sn   p.l   e,?5Vv   -4Ism'»bxG   siti-    imiJ 

-jji:  add-  jyaxv-ps  C    ,t^jfj   ah:iij'x.'   b^v;   sin.u.fq  4'ool  ns9,t*i.i:rfo''  xi   Ic   i^^eT: 

:(&r«^)  801^  .1X1  esx 
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condition,    either  by   reason   of   n  pjBnk   bpinp  brot'en.    cr  because 
"tile   plaiiks   were   looae   and  unl'aatenad   to    tiie   avringera," 

;l(i  iiold   taai,    tiliere  was  no   variance,   ?micn   la   supported  by   the 

ddcibion;^   in  City   of   Joliot.   v.    Joiiiiooii,    177    Hi.    178;    \^iilaKe 

of    rf'ij.mette  t.   jjraciile.    ii\j9   i  li  .    o<31;    Tovrn   uT  J i c ei'o  v. 

^arte.Iaa.    a;12    lil.,    250;    aprj.ri^:j'iftid   v.    Ruaeiiiiicyor ,    5;i   ill. 
App,    5oJ  ;    Ji'iy  ol'  Caica^o   v.    JieHMid,    1^9    111.    App.    isJ?. 

'.Va   nre  not   inciiiied    to    fina    tiiat    t£ic   aaiOarit   of 
cl,aaiag«23    la   exaoasiTa.      .^it    zne.   tLias   of    tiie  acciient    liie  >>inin- 
tiff    \v:?3   a  .Jiiddie   a,e:ad    jJoii:<n   R-^igaing   :ii:0   pcundJ.       ./nils 
walicln£-:   nl oAt^   after   dar^.    Sat  fell    into   a  licle   in   tiie    aiuawalk, 
:ikie   auff  erca  pain   in  i-icr   arikxR   ."i)d  it    «.*«!   sisolltn  for  nearly 
a  year.      ohe  waj   confiner]    to  iier  iiouae   for    3ix  aionci'itj;    used 
crutches  for   six  weeks.      At    the   tiiae  of   the   trial,    nearly 
twelve  years   after    the  accident,    sue   3tii]    tiufr?.red  pain 
caused  by   swelling.      A  physician  gave  his   upinion   that   this 
injuiy   'ftas   of   a  pe;.*fflanent   chaxaeter.      '.^e   shall    not   disturb   the 
aoiount  of    the  jua^ent. 

Lrrors   are   coiiiplaincd  of   vfitu  lefereMce    to    tiae 
condact    of    the  attorney   for    iut  plaintiff    wnils   exaiuiniri^   the 
jurors   and  as  to   Tem&xkSi  made   in  are:,iiruent.      We   tire  not   inclined 
to   think   that   those   neceosilfi  tc   a  reversal. 

The  judfe.aer.t   i3   alfiriied. 

Ai'i'lKiftl;!). 
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9fii,i.r>0f:>o'  'xo    <  r;9>fo'id   nni^ef   '^pmI'I   n    'to   aoeA^si   XC'   -xajtlJ-ia    ,f{ox3-ii[)«os 

ggglXlV    ;8V'i    .III    VSM    ,^u/^totiuo.I,    ,v   ^..y i:;^.y,J;    '^t)    'iJiO   ai   i;.sJoi«l'»si3 
'^    ii2Sii£k  ^ki:.  ilii_ii.    I-f'-;'"^    .XJj.    SO;:^    t^;^^!^,!!^.*^   -"*'  S^Jl'S4i£  .'ll?. 

.V«,i    ,q'.i(v    .11/    ySi    t|:i.tgIiihiV.^    .•'»■    og^Bi>,xxip  ^'^o  V .-il.xO    ;  .CQS    ,qqA 

,i..v-'i%&i.:.U   alio    Til  sIciA  .&  oo^ni.    ilat  3nE.   -iifjl)  to  Sir,  yjiaia  -jnliili^' 

aJ.jB,j.  i;a''i5itij6    i..ii^e   3.dtv    ^^'.aei^io&a  odii    x^.t'ifi  eis^v^  oyXiswd' 

sine    sajiii  fsoinxqy  aiil  ssv^^jj  ft-aioJis-^aq  A      .3niii;®«rg  x^^  fceey^o 

sad-   «'iu;iaib   vtoi-i    ti^icie   ©w      ,'29.to.wi«r;o   ^sTsaamiaq  £  lo  a.sw  YiJ^Lf'-t 


■A  /  /« 


416    -   22371 


Appellee,  )  / 

\  \  /  COOK  0OU6TY. 


By   this  appecil   defendant   eo'sktj  to  ii»ve  reveraed 
a  jucl^taent  or  ;j;i,OuO  entered  a/i:;"«iiiat   it    in  a   auit  brou^fht  by 
plaiiJtiff,    widow  of  i'-'Qil   Lil;;  e^i-en,    to  r«»oov«r  oompenBation 
for  ilia   deatr.,    v;.iich   sooarxjiid  vii.i.j*   o*   ji.*Ae  worVing   f.-ir  de- 
f«rui^.ni.,      Xiiff   suit  ««.«   br.iUt^'ht  v-r.Jei    tha  v'tjcioptiorial   lii'iFraaea 
JMJt,    iilinoj 6  Statutes,    c;.-.,iir,   a   ,    p«5^g  ii'go,   Kur-S  191  ?-, 

r.ri'erj.'tent  ■>rs.&  opftratinr  a  bifiuicamth  ^uid   forpe 
rcoci,    an4  the  dfir..*.n2«d  »;oriec5   there  j-b  a  ht^jtt&r  ori   !>.rif:   a"   tne 
furnace*,      iiv  iif,d   lJS.'«n    «»r.iplf'yed  al">c«ut   fcur   or    fir*    r-rya   when, 
on  t^e  fii'ter.'.con  of  y-.ugwst   21,   !ii>3.ii,   h«    ti«fc»«tti<--  vwccnsnious 
end  died  within  halt'  ar  b.our, 

We  Hxe  xnclin*<\   to   '♦fjfef  wii,)i  plaint. iff   in   the 
ooc  tent  ion   t.hr.t   the   ''orym^r' t>  Cor!T'»»'j;VJ^tif.n  tat-   cf   ,'."i  i  jnoia,  ^ 

c*!f.p.    4b,   Jiurd,   pnite  'i^'f2,   ^lo^v  not  wpjiiy,      fhat  jict  prn- 
•?id<?»j,    Rccr  rti  inf:    vo    tli<?    titi'f;,    •"coavmifof-tion   lor   s-ccidpntnl 
injuries  or   -ie-ath  a'.alcroa.  In   \h>^  cmrat  of  woOoyi 'ent,* 
TJQiis  death   vma  not   cK-used  by   au  accident,    'atitiiiii   viit-  liGanin^g 
Of   thai.   *yord  as  uopc   i.n    r.ae  act, 

i)r,    :;t*pi-en   Co>.  uud  i/i-,    Joiiri  iiajTfc.ej',    testifying 
for   the  pliiintiff »    *.'c?-p  of    bhe  otiiniyn    tiiat   uocessed  dl«tt 
^.     fr.>C!  "heat   exhaustion  and  inoclMiori" :    and  Dr.   hnrger  ex- 

plained   that  heat   exiunistion  was   "a  diaturbnnce  of    the  heat     -*  V' -' 
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.'-ot.q^'Mi   .a&zt:  "   ,'fj;{qj*   ;toa   n^oh    ,S,VSi   ■is.g.t?cj   ,i)'.u<il   »a*    ,«j.*.do 

^.Rbfij.^sai    iXtriiXSil  i.^.ii&i.   .-.&.«  Um}  xe{>  ?i9.4*X'*^^  .♦**^*- 
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regulating  cent'^r  of   tn?.    ;oiiy,    .'uo   to   lent;  ccntinui?d!.  e.Trpcaure 
tc    tb^  Y.-rn^^."        T '.   ii   rii\Vn».T  llt'ficult  to  srrire  ax  ran  opinion 
as    to  ■.vhe'L)i::;r  or   n^t   "hfiat    exruiuiit  •«);'•"   nr  "insolation",   ~hicfc 
tht    cicctor   dcfini-a  ?*s   "'AMriBtrcke" ,    .-•.pf^   Anolu''e!<i   in    i-hft  trrm 
■occupational  dieeaBcs*,   vninh    1<ii'?  first   section  of  tb«  Occu~ 
pational  Jiaeases   ict   defines  ;-.o   "•uriy   iXJ  n«-^afl  o.-^   Jli.8£\.i2«  poou- 
IJajr   tu    tMf   -.vork  or  _r.roc'5t'6   eaz'ri»;yi.  oiri  •     *     •*     .llJ.nesB  or 
ditiyaoa   iacilffn^-    t-j   suoh   ^i-)r>   <jr   ^)•^'>•;•^;?^^,    '^,0  whlcJ'i  emplaysea 
Hra  nyt  ordinai-ily  axpone'l  in   oLli'r   iin'.-o  lif   fii)afjl.a.'.i«.it," 
Ko"rs-y!»r,    nn.y   dlacujoi:.'.!  nn    tiL'-i  point   wyul:!  be  taav^ly  aoaderaic, 
SB  w«  Firti  of    th<5   opinion    ■thu''.    it  iu's    noL  'uff.-ni   "jhwwn    l.h'-it.    tiie 
dcuQ&std   cj)Ja    ;.>5  i^i.;;   ;}.ca'jh   iiir^ut'ii^   any  oiai;3t«ion   yr  net,   of  .<rlB 
«jipl3yQr   in  vio-i. ration   of  tiiis  aut. 

tlttin-uii'f  Jirguea    -liac   tiia  fir-jt,    i^oyi^it))  oC   t^-iin 
ftci    is   'tpt>iic;st)le  zo    the  i";T.HCij  in    !ini8  c  jo©.      Vhiu    io    i.'i3 
gs.)er;il  proviaijn    iiiat    aicpioys^e   oi'   iuaar   in   tuio   y^H,,?   enip^i^ed 
in  work   wiiioi;  :aav  produce   diaeu35  peealisi*   t,o   t-iiu   •vork   s'aoll 
"pi'.opt  and  pi07i.i8  raaaonaDia  and  approved  'jev.Lc«j,    'ji^arjij   or 
raetluua  lor   t.-^e  prsisntior;   of    aucii  iuduatriHl   or   jccapational 
diiseasea  aj   are  inoiuant    wO   suo.Ji  \*ijri<   or   prccaaa,"      ianlfsatly 
bfffoTft   pleintlli"   can  ri5ao-»sr  uriUr   tLls  act   is  liaat  ba  proven 
that   the  ft-ilar*    tc-   cojipiy   witii   t.Us  x;rfi\ii;ian   vja;.<35:i  tna  aeath 
of  T-ilJ  cfiferi.      i.c»    suo^^   o&wii-^L    crnnic  tian  ij.'i&  'oc-i'n   Siown. 

lii';   rco'ii   ia   (^  ..ich   decea-sed  «ay  v!OTsint',   WRt^  a  i?.rge 
alT.ojF'    .«.;..'.'   fe^t    long   oy   6t   fait    Aide.      ii\   it    sr xe  tits  fur/iaoea. 
ThrM>  oi'   tiiea  '^ere  not  ftd    fjon.   tx^e  forge   roca;,    cat    the  coal   vi.3S 
fed   frc7.   «.ri   fv<ijolning    aeon,  hnck  cf    tiic    furnaces,      T-'C    Sfxall 
ccxc  furnscrs   v;j»re  lea  Tros.   tr.e-  forge  room,      ThtTp   wpb  a  brick 
ooTering  around  th^,  furr.ftcec  for   the  purpoct  of  keeping  the 
heat   inside,      Thfr  rcoa  was   ventilf,teG   with   »,iriciow&  and  docre   juid 
an  open  cupola  &tovfe,      Ti.ere  were  &bcut  ICo  ?7inacy.8   in  the 
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-rev  a&&Xi.ill      "'<■     ^      '*   00  .«c*i\'i.ii'3  isaia'aorsq  10  *tow  -jsu,?    o*  ♦i«tX 
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room,    aoout   4b   by  'i6    incnea;    also   five   doors,    tvro  of   which 
wcr«   large  gate's,    one  of   tiiem   K'   to  15   f«et  wide.      The   aky- 
ligiit   or  cupola,  above  ran   the   er.tirc  length  of  the   «hop. 
This   cui^cl*;-  c>r   3Vyli^J:nt   co.'t?ined  windcjfs   sJantz   it;'    *ntire 
length   on  both    siJ^s.      All    af   tJre   rir3<io«'5   at    t'a«>   ciire-  In 
<5ue8tlor.,  "both   in   ttf'   snop   f-r-:;    in    the   cipcla,    ;v«r«   talcen 
out  ond   tfc?    door?  '"^ertr  of  ;n.      There  t^t^u   (JYlienoe   tfinding   to 
show  thnt   the  ^Tir.rs)  r>ir  ^?o>3ld   ^scsnd  froro   the   floor  :md  escape 
througn   th<?  openings   in   t.be  oupol9,    end  freen   rj.iT   from  the 
outside  •soul'5    enter   throu>-;h  ti;.  ?   lower  ?,'indow3  nnc   doors. 
Deceased  ■?»»   '-orlrlng  at   one   oC   tne  coice   furrjaoea  f«.eding   it 
with    coke,    9l90   ineerti'^/r  Brri    t.''''.in/t  out    steel  billcta.      The 
evidence    anows   that   the    tewpernture  of  the  forf-:«   roQin   at 
tiiat   time  was  85   to   90   degrees,    miile   the  general    tesupera- 
ture  outaiae  waa  77   degrees,    diiainisiung  to  75   in    the  even- 
ing.     Txie   only  evidence   .^i3    io  any  device  'vhicti  ruij^rht   reduce 
the   tercperature   of   tho   roon   ^i&s   that   of   a  witnesB   v»ho  was 
ene^a^ed  in   the   bu^jness  of   instnlling  ventilating   aysitems, 
idxo   testifiod   ti\nt   a  ayazet.x  of   fans   inattillecl    in   tiie  cupola 
might   affect  the   temporature  of   th^  roor?i,    ?ind  waa  of  the 
opinion  that   if   enough  fana  'ffere  plnced   in   the   uupola  the 
t«mperature   could  bo  reOuced   to  nearly  a  nora-al    condition 
except,    PS  he  tP8tifU.Hi,    "in    the  iawiediate   vicinity   of   the 
furnaces,"      ile   utated,    in   at'bsts>,noe,    timt    it    -«ia   iapoasible 
with  any   uyatim  of   fanu   to   leaet-ti   thf-  h?e«t  near   the  furnaces. 
His   at'^tps'ient   in    this  respect  v/as   aupported  ty  anotlier  wit- 
ness,   tfl  0    tostififtd   that   fans  placed   in   t}ie  oi*polf>  would 
have  no    effect  upon   th**  heat   nenr    the   furnaces.      There  was 
also    the   testimony  of   the   inopf:Ctor   in  charge  of   tbe  division 
of   ventilation   oi     tne  uiiicago  Health  Department,    who    testified 
positively   tt(»t   fan»  put   up   in   tiie   room   -.^ould  not   lessen  the 
heat,      he  also   gave  as  his   opinion  that    the  ventilation 


~-«:?^s    -^rfV     ',^^-iw   V*-!.-*    ci    ^:>?    vl  ifs®;j4    1;:;   ^no^ci-^anji   ■V^ibX 's-x^vr 

ail.    •■o-i  „i    -^.ii-J    <,^'S    Cft•o^'■•;  1,    f'V:!^    to    i.'A      ,ia??^-isi    (f;^-od" wti?    rfs-rfwt&f 
OJ    3iVi;,-::^3;r    ^;^::;^-i;ivsi   eiV«'  ■is'lfivri?      .si'^c   fe^f**    jiiifOSJii    ?'a17   ^>rif?   i«ta 
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thrGU^ii  tixc.  winciovis   and   coora,    ali   of   ttfiu  deing  op»^ri,    witn 
tlie  number  of   enrploye.r.u   va;ich  v<r3  uauuj  Xy  occupy  inf.:    the  rooni, 
"would  be  BjitiBfnctcry  Yciit.ilrtion,**      From  thf   trat, imony  of 
these   witnesseo   it   ia   clear   t^L^f^z   evor  ii    it,   should  be   con- 
cedcU  tijri.t   aeco&ocd  aicd  from  "heat   e;ti.ieu»t,xon*' ,    tht.  absence 
BZxfxxjExicxiE   oi"   far.B   in    Lhc   cupola  ccr;nOw   rcc.acnably  be    said 
to  hr?7e  had  any  causal    connection  ivith  hiu   death. 

.vfi   tfiink  thfit   thrr  aJ'Sf'tc-r  vei^-hx    of  ibt'    evidence 
prcveB   that  Hljegron  dird  of  npopleyy.      Ho  wp£<   r<   atcu'.t  'nan, 
wei,f:l:ing   ovfer  iit'O  puundu,    5  fert  V   incr.oc   tail,      i>tr  hf-ci 
worked  h'-re   ovly  e.  ffnv  cnsyu,    nnd   coi/ipXnincd   in   thi?  f-voninga 
to  his   Wife   of   not   feeiin{Z  well.      *iUDr,   uflort"   liia   cieath  a 
doctor  was  sut^fionotS,    v/ho   testifit^u   tliat   a  liquid  I'iow  was 
eacfiping  fi'om  hia  iiioutu  'Yhicii  hnd  an  «icoitcJ.ic   ouur.      This 
Kltilviicnt    or    txse   (lootor   v/ms   uui' rob  orated  by   ar70t,iic,r   '-jiiness. 
I:is   temperei.  ure   wp.i,'  tcmid   to   be  97  aegreee,    wh.icii  is  1^   de- 
ffreea  below  notmal.      A  few  ri<i,nuto3  ^-fter   tiie  orrlvni   of   the 
doctor  Liljet/iev    dicu,      in   doce»»seci'3  prioKet  was   found  a 
whiskey   flnsk   t^oout,    ane-Hfth   fuj.1    of   'yniaicey.      The   doctor 
toetiflegl    t'rmt   it   wita  his  opinion   tnpt    tiie  dece»B«jd   hed  been 
drinking,    thai  he  'ippearsd   to  b«»  a   'i.'«»n   tr;.'t   indulged  in  drink. 
The  doctor  (crave   it   ne   hi 3  cpinisn    l^-iRt    "ti'e  cauae   ->!"   death 
was   apoplexy,    -.'hicb    i&  a  hiirdt^ning;  of   tho  'arteries   ?in4   the 
rupture  of  a.  bluoa  vease.'.    in   tbf>  cr^niuw."       Bv  th*:  vfrdict  of 
the   coroner •  8   jury  it   -^r^z   utated    ti.st   ae  died  froiB  "organic 
heart   disease  combined  with   insolation."        Thrve   '-vas   ??biindanoe 
of   testiraony  by  tne  phyeiciPi!*,   both   for  pls^irftiff    "jt?   for 
defendant,    that   a  ^.B.n  in  norjita    condition  of   aealth  would  be 
affected   only   alxgntly   ay  a  te(.iperature  of   B5   to   90   degrees, 
which  was   the   temperature   of   the  forge  room.      i.t   can  hardly  be 
said    that    auch   a  temperature    vould   cause   the  death  of   anvone 
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Uiiw    .ar^qti   a«t?KJ    iB;>..i.t    lo    Xi-M    ia'coca    i;aK   awo&nxw   OiLii   .fi;|iloiit5 
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•zci'%  f.HTr-'-   ViJ.J>*lx>:l~t:  "■col   iCj^od'   ,«snii^>.^oi:-8V,rf<T,  i»di  if«l  'if'f^o,mid-aE»i'.  1© 
,8ii0ica{?»i>  iJ§  o;r  da  liJ  s'.ta.i^s'Ss^Kj**.;  ^^i  yd   ^Xifitjj|X.is  \,Xa«  ijy4o»'tl;« 
ftrio-s^ms  lo  sUM-^i}  ®il.5    9aiuU-J«  ^Xoo-sf   »i(jd'Bi9q;ss»^  «  iloxi*   ^'AIW   i>ist« 
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in   ordiiK.vily  guod  physiCRi   couditiOri. 

Tjaere  can  be  no  ra-ju-ftry  in   tala  c^se,   and   for 
the  r^ue-'iia  abovo   inuicatoil   Uit:  JucU-.Ms-nt   Iib  revt-rttjci.  "rfitii  a 
fin  dins;;  of   fr  ct,. 
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ii'IKDIKC   OJ?  FACT. 


w.-ss   r,o  c   cuused  uy    * -.y  negiit.:^;.ye  oi    raiiuro   en  *.hc  p»rt   of 
the  aefencani,    aa   oilet^fd   in  r'j  ilti&ixA  *  ■;    iocitirHt.lon   -;-nd   tne 
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419    -   22374 

INTERSTATE  FINANCE  OCPJ  OTIATTON, 
a  corroration. 

Appellee,      J  ) 

▼8.       \  I  ) 

I  )      'JwUllT   ji?*  OitiCiiij*-.'. 

COMiERCIAL  JSWELI^.Y  COilI'/>Jfy.  I  ) 

a  corporation,  |  ^ 

Appellant/  ) 

/ 

KH.    iBSoIDIKG   JUSTICii:  JilodmtJSiY 
DEUVyHEL'  THE  OPINIO  ?J   Q.?  nw  COUirX. 

risiritiff ,   brln::.Lng   suit  on  a  guaranty  of  con- 
tracts  pr.i  bDoV   acccunts    sold  l?y  defendant   to  plaintiff, 
upon  trial  by  jury  had  a  verdict   upon  wJaich  was  entered  a 
Judgment  for  ^ii,143.62  from  wiiicn   defendant  has  appealed   to 
tbis  court. 

The   suit   is  based  on   a  contr-ct    called  "General 
AsBl.cTunents  and  Guprantees, "   which  recites   thnt    in   considera- 
tion  of  a  certain    avur   of  money  the  Commercial   Jewelry  Co/iipany 
aasigned   to   plaintiff   "contracts  and  book   lerscs**    ps  per 
schedule,    the  balance   due   on   the    sftnzc  being  guarantied,   with 
a  further  provlrJicn   th^.t   "should   r.ny  disputes   or   discrepan- 
cies  >?xi8e,    th«^reby  decre^ain^  the  value  of  ;iny   or  all   of 
said  contracts   inci   book   lensaB,    the  un.ierai.s'ned  hereby  ac- 
kno^sledfe-es  financiHl   liability  for  any   ahorta^je   that  mfxy  ac- 
crue,"      By   its   guf.ranty  attached   to    this   assignment   the  Com- 
aiercial   Jewelry  Co;apan./   tigrecd   to   "guarantee   the  pnynent   in 

full    of    the    said   balttiicea    due   on    isaid   coutrr.cta   and  book 

leafaea  an   inuicatetl  b,v    hn.xd   aciu^-duie,    in   ftccorcunce  v/xLh 

tiie   tcncr  of    3-,i.t   contf;«ct^   and   cook   leatiRs,      And   v^henever 

any  of   such  book    leases   or  contracts   shall   be  in   default  for 

any  payment   or  payuients  thereon,    accoraing  to   the   tenor  or        ^.r/ 

conaition   of    such  book   leasee,   or  contracts,    we  nereby  further'' 


i  ^ 75 lis   ~   ei.^ 
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-.^isDiaaoa  n.1    .t.vTii.t   <3siiG3i£  xloirfift-   '',«iia«#ti©t36jtfO  bass.  »4'J^»cittrf3JtfeaA 
yw.tiqracO  vTi'".v?oT.   .feiriT^samtoD  ^iii  yj^nom  Ito  .(Rua   nie.tif^o  »  ?;o  noli 

■le   i:i.«  'to  x:'.^,  lo  'SU-DiY  94^  ;9«,i;s.i?3i>'^;)«j3  "(jcfS'X'add'    .©ai'Xi'f  sax's 

-OB  \';d'M'.r-?.l  .bats sis '.;:&):. niy  ^xiS    ^B'^hb<$I   ioocf  fenc'  siojB''/.;(-0Oi!>  •£>Jt.ea 

»o«  x.tiix\  Jsfli  '?'--j-*a*J.o.nr:  \'i:-f,f?i  -iol'   x:^llMail  .DUoivjaail' eojibslwoa^t 

2-.i.f.   4-ae)i'3V.-'3q   3il:)    ©adrfr.Apa^"   Ovt   btiii'vsti   vjuiqmoO  •%'X.£(i^T»\,  laio'Xem 
jtcjtuf  irj-n/j  Bcly.i'Xjisoo  i;)i..B(;:    ao  exi,b   ca-Ja/siBtf  f>i/.;a   arid    "io   IXu'i 


agree,   upon  aeii.and  of   the   said   Interstate  Truat  uoLipaiiy,    ita 
aucceiioors   ana  aeaigno,    to    repurchase  any   auch  book  lease: 

or  contracts,    and  to   pay  for   thi-3   saiie    Lue  full   aiaount  of   the 
balance  unpaid   thereon. •' 

Coiiiplnini   is;   wade   -;hat   on   tr.  >•    briai    -:    v.it. .ess. 
Tucker,    testifying   for   the   nlaintifl  a3   to   tiui  i^ewfj  D.^king 
up   the  njTiovint   claimed    to   be   cue,    teetified   from  nienioranda  or 
statejKents  made  for  uae  on    uhe   trxai ,    anu  not  irca  original 
entries.      Without   uetailinti   the  ajt^thods  of     bookkeeping 
used  by  plaintiff  .    it   -rrill   be    suff  iciert   to    any  tViPX   ccnsid- 
eration   of    r^his  "jxi^news'    te»tiffiony  eho\~s   the.t    the  point,  urged 
by  the  def endejit   is   not    liup-'Ortod  by  the  facta.      'Vhr   ';/itnse8 
testificcl  froifi  vouchors  i^hich  -.vern   the  flrnt   erjirins  ir:Hd©  of 
the  particulf-x    tranoaotion,      the  nntrlpr.   in   the  hocks   of  ac- 
count which  werfr   in   eviclev.ce  -v/ere  rade  from  thice   'jrnr.hers; 
hence   it    -■iB.s  perfectly  proper  for  the  witness   to   testify  from 

these.      There  ^»ftrc   r>bowt   600  cf    m'.ch   vouchpre,    and   it   was 
perfectl.'  proper   fcr    the   ^i tn^sa   zo  rn^K^^  a   tabulation  and 
computation   fro;r.   theoe.      All    the   Youchers   ased   by  plaintiff 
in   itu  bookkoeninj^   fjysteaa  referring   to    th^^so   truri8act3.ons 
were   in    eviJKnce,    as  -aclj.   ya   all    tr.e   schedalefl   containing   the 
accr;unts  bought   oy    it   and   aubatitutiona  received  by  it.      The 
aasignjaenta  sna  gu-iranties    ^ere  also   all    in   ovidoncfi,    and  it 
is  merely  a  i/iatter   of   compatlng  from   the  large   ninii'oer   cf 
li;e;na   the   aiaoutit     /hich  plaintiff    ."jlfunia   13   du<;^. 

li;   iu    aeKt  ar^Tued   tnat  plaintiff  has  fai]  ed  to 
proYe   that    the   defonaa/it,    Uoiajuercial   J^ivfelry  Corupany,    a  cor- 
poration ofganlaed  U'luer   the   laws  of   Illinoio,    aijoviao^j   and 
became    liable    for    che   uuaertakings   of    ine  Com/rificial    Jewelry 
Oo/npany,    a  copBrtricrahip  of  i-hiladeiphia,   i-ennaylvania,    which 
was   the  nasae  of   the   concern   with   which  plaintiff   did  buainess 
in   connection   ^vith    the   earlier   contracts   and  guaranties. 

The  jury  mi(^hl   properly  find  froia   the   evidence 


Q^i    ^xiisiqiiQJ'  J'a.u'xr  &iB:ifs'i'':f4al   bias  -ii^AJ   'io  himumh  tioqu   ,9«'ii;« 
SiCJi  'la   iriiJQnm    LDj'i  9.aJ    ei?jiia  sriwi"  -to'i  ^^.eq   o^t  jbtia  -(aiOcSt'SJ^noo  10 

s8@aJ-i'i?   r*a?     .KCfOBl  ©.d-t  x^^  iSA^tisqqiJs    .toil  si.  ^'HisJDKsliSfe  sj:l;f  y<^ 

ja'a^'Silr-iifo^!'-  »8i5d;r  iK{jrt°s:  •s».&,tasfi  ?-)7.»w  at5n*vl>£T»'  sil'»'iBw  dok£i»t  ^nssoo 
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timt   after   tiie   oriitinal    contract  had  been    ert'^rei   into  between 

tae  Cotri:ierciel   Jewelry  Con\p-.^r.y ,    9    crpartr. er?]-lr ,    erd    .-'' ain- 
tiff,    thBt   plamtifi    lurnished    the  former   axims  of  money  and 

recfived   frcn    it   .Tseignii^en.tfi,    schedules  and  guaranties;    that 
afterwards   thiB   «;nnoern  raoveu    to  Chicago,   wiiere   it  was  organ- 
ized unuer   the  laws   oi    Illinois   as  a  corporation,   but   con- 
tinued in    the   same  manner  and  raetnoa  to   transfer   to  plaintiff 
other  accoants  and  give  assif^nments  and  guaranties,   without 
notil.ving  plaintiff    that   there  had  been  any  change   in   the 
concern   or   in   tne  jaetnoc:  ana  Kianner   of   doing  business.      It 
signed   the   saine  xind  of   guaranties   and  assipinments  and  received 

money  from  plaintiff   in    the  same  way.      All    the  papers  in  the 
transactions  prior   tc    the  fcr,i/3tion   of   the   corporation  are 

the   sanve   in   forni   as   troae  used   tnerenfter.      The   ne,3:oti;;tions 

on  behalf   of    the   defendant   were    conducted   by   a  ASr.   King,    who 

was   tae  agent   ior    triR  Jewelry  Company   ^hile  a  partnership,    and 

tho  contract   of   assignment   is   aifrned  by  nisi  a^  inanaj^'er.      He 

also    bigned  contracts   of   assignment   frir    tne    cor;  oration.      It 
is  undisputed   tnat    the   oc-rpoi.'aticn,    ^ne    defa::dant,    took   over 

ail    the   a38'>i, 3  of   the  partnership  and  continued  the  "business 
lanrter  the   aaue   name  and  mannei"   cs   iz  had  been    bheretoiore   con- 
ducted,  and  thnt  it   took   over    the   entire   stock   of  ii;erc;iandi3e, 
office   supplies,    furniture  and   fixtures,    aiid  ali   book  accounts 
and  bills  receivable  of   the  partnership.      It    .Tiis  ?.j.so  further 
shown   thnt    tt-.e    dpf en/.''ar.t  h«d   received  large,    nuinc   of  -rxoney  froa 
plnintiff   an.-i   acceptpd    the  h^nrfits    njnd   advantages    of    trie   con- 
tract  p.nd   actfd  t'nrreunder.      Un.'.er   ivuch    circumatuncos   defendant 
cannot   repudiate  t)ie  contract  but    is  bound   hy    itu   tercr^.      in 
Heralci^  Diapatch  C;.c ,    ■/.    Uostetlcr.    130   j.li .    App.    V,'9,      it   was 
held   thp.t    "here   a  cor.  oration  carried  oji   its   uooks   the  lia- 
bility of   another   c   ncern  with    "rhich  it  had  been   consolidated, 
it    »rn.8    estopped   to    deny   that    th..   liability  in   question  was   its 
obligation. 


arfe'   ,3iniii   o-i;^.  i?  v;;d  fs»ctr;ii,bn-co   ©-Sfsw  itjSJ35/n9l:9fc  sfij   lo  IXaxifad'  no 

^o£i#-:£w'i  oaX.s  &£'.';   .fl      ,quin*x&aSt»q  i-mLI   "io  sXtfevisosa  eXXicf  bfXB 

sot:!  ■\(,6j!nox£.  lo  i%mjti   ;j;.p..Gl   dsvif^osi  .bmi  .J^nsbn-fjlsb   9fi*   J-siij   rrr/ofis 

s-B's   c?i      ,i?VX    .q-^A   ..>:.■-•    n^x    «22.X£2Ji^Jl  .^    .pO  !;(-':> ■t?(j:r. IS  bXc'itg 

-.BiX  osl.j    Bxooii  eJ'J:   no  i^s^-iCifeo  noiit«iO';;xoo  s  sioi'"    ;f?»it   X<  fad 

,l)9>>«j[)XXounco   nsiso'  fo4xC  ..  x   aoinw  ii-tw  at^otico  'Z'idScati  lo  vdHXicf 

'"     '  .«oi*J3siXdo 
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Thero  mio  no   nbuae  of  judicial   discretion  in   al- 

lov'irif.   the  t'lf'intiff   to   aruend   itB    litctenLunt  of    cttP.iui.     ho 

lifirm  fieeuiB   to  he.v^   resulted  tfierefroiTi.     .bfi^lj^  jj;.   Tojuca.  Coal 

Co,,    272    111.    576. 

Neithf-T*  was   t,/u'.re   any   error   in  ovorruling  the 

Diction  fcr  r   ccntir.-ur.r,ce.        The  sffjc'erit   filf^   in   support 
therpof  does  net   djsc]c-.».e   r^ny  fr-^eta   rj  3  c'r   ccaii^  prcperJy  in- 
duce  thf   cov.rt   to   grrnt   ?   cortiruprce. 

v'e  thjnk   the  proof   ps   to   tfcf  uncoil ec &ibi3  ity  of 
the  accounta    was   sufficient.      The   isitness  Tucker   testified  that 
from  a  very  large  and  varied  experience   in   this  lin;^  of  buai- 
nesB  he  knew   thet   the   accounts  were   uncoil eotible.      lie  wao  not 
cross -exajained  UT)on  this  statecicait.     Furtheraiore ,    the  contralits 
or  aasignr.' ijnts   in  queation  providftd   tliut   the  defendiint   snould 

pay   the  unpaid  bslancft  •whenft-j&r   these   acuounts   or    contvacts 
"ehall    hic   in   o.efs.ult,"    .vnd   f  u  c  tiier   that    aeJ«;u.lt   ceeiic    cuch 
accounts   "as   shall   ht.vo  lieuoaie   tr.roUf"';h  the   hsmirrupicy  of   the 

obligers   or    throufr-   an.y   other   csuGt,    •anuoll<:ciit.l6  hy   =!uit 

at   law,"      So   evi.3eiice    to    co;,'rovfrt  Tucker's    st;  ter;f.rt    as   to 

the  n-ture   of   these  secounts   wac  offered. 

Ab   to  ohj^eotions    to   innti-uctione,   Ru]  e  b   of   the 
ilunicipal   Court,    '..viioi.   is   bofc-re  u^-    in    tuc   record,   provides 

that   ohjection^   tv,    oral    in^iti-^L'tions  i;iust  be    i;si'/Cific.      The 

record    ahows   ti»at    cai  t>  rule  vac    not  obiderved,    tue  attorney 

for   dcfendact  raij.i-.ing  eaiy   &.  ./eneral   otj  fcLior:, 

Otuer  poifita   vsii^ed   as3  ^rrouuv.s   for  rev;;i-ss.i    are 
not   of   Gufficieni    ».'ej.f<;ht    t;:.   oijuae   U;;   tu    oouoiude   tiiat    tne   vei^ 
diet   Bixoald  be   3e  c.   i'.aide, 

/ox    Lhf:   Z'fct'ydcaifc!   aowVe;   inujLcak,eu   the   jud,>T:rnt    is 
aff  irijifcd. 


«.^. 


,dVcS    .XXi    ii^S    ,,oO 

<"i:atio   'J;ij   anil   Gx.ii.i    i2;i:   ©afKi-iE-jqxf?   bs i*!.'?.-s-  jbri«  &^*i-sX  ■vi'^siir  £  s&oti 

ricw'-:!:;    arisarji   ;'I;ii5"t3iw   v>ij.vi    i3.i,J'ju°i  i>0a    '■' « ■-?  ii/jj'isA)    «x»,«f  ,fD*ii«''' 
•isiij    'io   -p:*  .iJj-tiaOG    jiir   't'.yjox^i    6-m»of*d'  •--? vam:!    X  f/sria    5*3"    a.tK«cic>o« 

vt-ix-'E    v^t   d.r>iiv'5J?  IXu-Oiii.;    ,y-;:i>j.so  aoxiJo  xnM  d-^,a(mii   lo  .^t^StildQ 

»r^oJ.  ^!  ■>M,^<:>    iB-x^-AKiSr,:  ^5  Xiao  3«|-;ixs;a  JriSJbao^a*/)  .tol 
©TG   .l.'ai;r.;'>voT   i-u'-t    ;i •..■;■! .'J v'Y. ,j  s/h   ii-snisj'   «.trj.i.oq  t-suiO 
*fsv   siw    j5i.vi,i    scxv^i, oi.;oo   oi   en  sauGu  o:J    d'ii«i©w  Jnsioi'il^s   to  c^ott 


Al'r'SM,   '-ROU   GIHGUIT    COliHT, 
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A"opellee,  /  ) 

va.  \  /  ) 

/  )  COCJi   CwUSTTc. 

CHIGAGt)   Cl'i'Y  RAILWAY   COKvPANY^'  ) 

AppellRat .  /  ) 


\    / 

lyKLiwmm  rhi;    GiiMci.  cr    rm-  ccuxt. 

llp.intiff  wRB   struck  by  the  rear  portion  or   oT«r- 
hang    of  one    of    defendant's   northbouDd   street   cars   as   it 
rv^unaed   the  curye  'vhile   turning  from  J'^clraon  Vark  aTenue 
weotward   into   56th   street   ir;   Chicago.      To   cmpen^-ate  Her 
for   thit   injuriea   received    she  trou{!;ht   suit  and  had  judg- 
ment  fcr  $2,000. 

i'p.ny  pointy  hav?-  be«n   argued  by  ccimeel,   but 
in   OV.T   v->pinlon   ore  con^iderntj. or.  i??    aufficient   to   defeat 
plF.iiitiff •  E   claifi;.      The  neglif-erce  R33.egftd  in   the  declara- 
tion aG   the  cr^tjse  of   the  accicK^nt  has  not   been  proven. 

p-«frckKor  1  axl:   avonu'?  rvrs  north   and    south  but 
doeii  not   e:Ctcr.d  heyond   56th  street,    v/hi  ch   runs   f;ast   p-nA 

r 

west.      At   the  jurction   of   these  t^ro    streets  the   car   trr'cko 

turn  ^<i3t^?;?rd    into  66th   street,    and  the  regular   stopping 

Tilrice  of  nortiioound  atieet  ct-rrj   io   in   ijcth   street  after*- 

\^-if,  '■,''<,.<•  C(i^v  ii-'^'* 

c»y- hap  gofK»  a»rijund/ Ihe    curve.  — trft-tttrai4.y-et»r6'  large   car  6 

of   the  pa^'-aa -you- enter   ty»>e.  Y"ott«fie-4iii«-~cuat"?€  tttfr-i««»3r 

«tnd    '»rtl-.l  - a'jj t:i^ out  fljid   ea»t\*nix,d.      There  '.ras   teatiJ.iony 

that    the   normal    oYerh.-Aiuji   of    the   cars   v;as   Z;   feet   1    2- /A 
incliee   outside   the  i-ail,    but    on    thp   curve   nt    the  maximum 
this  would  b*   5   feet   6    iriches  nore.        llaintiff   waa    stand- 
ing just    3ou$h  of  the   croea-walk   on    the   south   aide  of 


:^ 


70 


VVGSS   -   SS^ 


(    \  ■  ■  ■  ist--' ;, 


a\-. 


.;■'  ■'.  '■  •  .  ■■■■:-^- ••;■■.■  :  ,(>v}O^S|  ^ot'  ^.n»e\- 

iBsl'©!!   o,t   ■Jaa.jio.i'iljLfs   as.  .rioi&ni&bliao'o^a.o  nolnlqa  muG   ni 

iJ-wd  xi:tu«3    bri.s,  ri.t'^.con  Qd-n  b mi'Si'v^ '  ■ilts&l  aoajin ':>.&-.*««-        •    '   ,  -^ 
bar,  ie^o   Knu'c  ■fio.trtY/    ,'*^''>''-'-''®  &i^'-^  &iidY»d'  J&nojk®  "<JbJTt  aeoli 

immixMiu'yASii  iB  &v'tMo  '^rkt   rto   >twd  \Iis'i  sitcf  sidled' wo.  «»®i:f on J: 
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of   56th.   street  and  ?:■   or  4   feet   froci   the  track,      ohe   ai^- 
nsled  the  Kotorranr   to   stop  and  then  walked   southward,    ax." 
pecting   the  car  to    istop  "before   striking  the  curb,   but  ^rsa*.. 
ato«aw  of— 4&-t<yfHf>AfHi;-  it   continued  eiowiy  around   to   the  refeular 
atopjiing  plHce.  .V»-"Mj^t'"-»'tT«e-t«>      As   the  ovei'harj^   in   the  rear 
began  to    swing   out    uh«^ -t>K> -oiiri-i^ti3M!^«-«44i*~p.lAiJ»^i^^ 
-Jasyk  out   of   the  wffy,  "^b-crt  plsintiif   did  not  avoid  it   and 
WR8   y truck.      I«  plaintiff '  s  deolaap^t-lon   she  alleges  tb»t 
ehe  bt'lieTfed    the  car   v/ould   stop   in  Jackson  lark   aTenue; 
that    the   moLurnian   could  hi.'V»j    aeen    that    she   was  at    that   plrce 
for    the  purputje   of   boarding  the   car,    and    that   if   it  'wia  not 
•topped  but    yhould  continue  around  the  curve  while  plaintiff 
wPB   in   that   position   there   was      danger   that    she  ^ould  be 
struck  by   the  overhong  ir,    the  rear,    and   that   it   7/a8  the" duty 
of   eaid  motorcian   to   either   stop   said  car   at   said  place   to 
peririt  plaintiff   to  board  the    same,    or  to  have  warned  or 
notified   the  pl«iintiff   to    step  back  further  away  from   said 
track  *     «     vet    said   motorman  wronp.fully  nnd  negligently 
fniled   pnd   neglected  to   eit>ier   so    stop   said  car  nt   said 
plutj^  or  to  so-  ftOtify  br  *airn   the  plfiintiff^*     A  complete 

^jstXLSSLSX  to *'1SH"^i|I^jpHsrr^«  •=*« 'tte«"  uncontradicted   testinaony 

'■ "■"    '  A 

that  th»..jao:totwagLJitd,..aairiR  The  motormofi- 

— .•ays  thflft   ^er  he   came  near  her-i*e  called  and   signaled  her 
to    stand  baok   from   the   car.      A  pa8  3€np;er  on    th*;  plitform 
testified   in   detail   pis   to   the  motions   of   the  motorTian   indi- 
cating  to   T)]eintiff   that    she    should   stind    away  from   the   car, 
at    the    ssrce    ti-ae   telT  ing  hfv   to    "stnnd  bf^ck."        ^M  b    vra  8"-iifrt-~ 
CfiJltxat44-<Hi-edi,      Plaintiff    app'^rently  ^loved  bnck   about   two 
feet,    but   could   not  be   seen   froro   the   front^platf orm  aftiBTTTf— f- 
the  front   end  of  the  car  h«5d  psssed  her.     tmg  aay/'a^iff  ISTOl 
not  notice   the   warning, T^hl^jli.~i«'''^iH>b«blei    but   that  the- warn- 


X^;.Xi.i:.;*>'l    ir>A^     Oo     &^^wC■3'^'^    -VilwoiS    ii$W«l  J  H.Oi)    ■?  I:  .':?5V!»ii4|*S«i4^;...'la.--A»S^ 

i)n^:   S  J.   bio'^-h   Jo.i  ij...^:.   1  i;;.vriii5ltj;  i=!etr' ^v«w  ?;?(:>?•  !"»■'' d'Sife  ,3iaf.fl[.. 
^■ae.v'^i   iriiiii    .i'^  a.:5w  srta    .K^iiiJ'    risf^^s   fST^a   ijXg6s   u'i^sioJ  c>ia-  'Hd,^    -iHrii 

t«i.,^   .s;oi'-   vy;-.-;^    tta^n/l  %ot-fU  u?-$^   oy  I'ixJTs.tw/q  ^cii  h&S:.J.lioa. 

m'xo'YiJ'o.i'-.i:  '.'nld'   no  Tft-ins-ss^^;!  A      ^trse  •;"^ii-;j'  fficil  ^fo-iBcf  fo«acf.«  ,  o? 

■yaa  ■fSf^'.T  •s-tii;?.       '"^ylof-cl  liafs^a*"   oJ"   's^sa  ^i'-i  Jissc^   s>-mW    ?>ii!/^a.:;  s»ri!#  -to' 
i*'i'''  «i»ii  b»«?5aq  jvsrt  ttio  ©fU  to  i>«?  ;!'ff.ft'at:'i  fiit. 
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lrs(j>  i-ras  (T'vf^n  i  i?   proYsd  hy    t>i'-   o.ficj  dRd   rrei)~ht   of   thr    e^icifnce, 
I'l'iintiff' 3   co'ifjuct    In  niOTln.i    ST,-My  aftor   the  rcto»rr<'?n   'vcrned 
h^r   \TOul.l   reasonably  X<sr:C>   hi/r.   to   b'^1  i  ^ve   that    :^h^   'vould   ko?ep 
p,\vay   fraTi  •rlangar.      In  £;;"y   »»v»>^it,   .'■•'^.    'f««».s  not   i'p:.:uir'ftd  to 
T»^='.ve  his   post   nt   th3   r:cMt.roll<3'^  bor,  nnil  ^ntoh   al^^nt^   the    side 
of   tan   ciar   aa   it  proncf^dft'-i  around    '.hf!  ourve   to   ascortnin   if 
plaintiff  w^julJ  heed  his  wnrninf^.      iind«r   the   oircumstftnces 
t>ifly<»    »ag   n->   n^.^l  ia^snct?   on   hiB   part   In  proceeding   to    the   regu- 
lar  star.pin^  plice.      i'laintlff,   'nsTing  ffi.il ad   to  prove   the  neg- 
ligence  charged  in  nev   Qeclsr^tlcn,    Is  r.ct   entitled   to   recover. 

We   iihould   not  be   jnderstgod   as  iicldmg   or   iioply- 
Ing   tnat   there-  vras   any   cJuty    oi!   ihe  rr.otoraau   either   to   stop   the 
cnr  ci    to   vBVx.  p'-t;i.iiCAf  T .      *«?  >:i'«;  favLirttbly   i^ipressed   ,7ith   the 
intRtfifiie;it    in  Hiucheil    v,    Chle;»ii<>  .'■   G.    T.    Ry.    Co.,    51  Lioh,, 
236:      •  '*ir-sst;  ,j.".rs  njisit   tt'ke   tiio   .rorjiionuib  H  ity  of   inforning 
thwr.»elves   coai;ernxrir    Ciie    pverv-d'ty  ii'cldente   of   rtiil*?aY 
trBV<-i  ,    i'.nd   tiie   csriTL-.ny  C3uid  net    do  tuainese  on   r^ny  other 
bHSXe."      f'e  TiiTrrly  .'..Lid  in    t'da   c^.ae    t.-i-^.t    even  upon   plaintiff's 
own    Uiecay   of    '>".i\e   la?,    a.ie  Srb   fHj.lt-d  to  meke  out  a  case. 

iiic  judj^rriRrit   is   rtvei-Sf^d   ftitb    3   finaii'id;,   of   fact. 


a::    i;3-i  (.■••'-■;    .-Jon    s.>?v    ■'^•^    ..rjvi^V"   -vr;/-;    ryl       .ts^nst  /?«vx'i    v«>i5'« 

J  ,;toi iG    ,.oD    ,  <//^    <?   ,.0     ■•   v>/-'^::in3    ,7    iX'sdoj-i.:!  nj;    Jciv^.itJi^i,).i;te 

.a^.eo   jj  Jxo   •v?l'%«i  Ov    fi'ii'Ii^il:   unU  ^r-s  -;v\aX  ar/cr   lo  X'tc^iti   nvro 
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FniDIKG    Oi'   FACT. 

rne   court  finds   tiwt    the   defendant  was  not 
guilty  of   tne  negligence  charged  in  plaintiff's  declara- 
tion. 


V?£Si.    -   SKI> 


'■jj  'iyii-izxs 
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\ 
CEAHJJ^S  KACK,\ 

Appellee,  )        / 

]      /AliiiAL    FR011   TRJS   CITY  COURT 


OP  CHICAGO  HSIGHTa. 


▼a.     \ 

CHICAGO  &  INTERURBAH  TRACT lOM 
COiO-ANY, 

Appellant. 

\„^^ 

MR.    tRESIDIKG   JUSTICE  MciiUPELY 
DELIVEJtED  THE  Oi  IIUON   OF  THE  COUKT . 

i-ln.intiff,    driving  iiis   autcuiCbixe   v/estward   on   J2  th 
atreet,    as  he   attempted   to   croas  Hp] sted   street   was   struck 

by  a  northbound   car  running   on  KaXsted   street  belonging   to 
defendant.      He  was   injured,    brought    suit   and  had  judgment 
for   $2,000.      The  place   of    the  acci'lent   was   at   the   city 
liaits   of   Oiicnpo   Helfchts,    in   Cook   Countj',    and   the   case   was 
tried  ir   the  City  Court   of  Chicago  Heights. 

"He  p.re  of    the   opinion   that   plaintiff   in   not    en- 
titled   tc    recover    dai::r.ges   from   defendant   for   the   rcaaon    that 
he  has  failed   to   prove  he   vma   in   the   exercise   of   ordinary 
care  for  his   own   safety  at   and   just  before   the  accident, 

*"     I'laintiff  was   57  years   of  age:    a.-**e8±tie«4»  of 
G^sieftge  Heights.      He  had  been  accustoiried   to   driving  in   that 
neighborhood   for   four  veers.      He  knew   tri«rer-e-TrffS"i?-'^««*   track 
in  Hoisted   street  and   that    th«--iriteTHapfe«tfi~  cars  rsn  frequently 
in  both    directiono.      '^:e—9f^v»"*Sartr  fie  imew -ti.at    .?.  cbj*   'night  be 
coxainfT   along   th'-^i^e   at    any   timp.      He  had  been   driving    this    same 
autoir.obile  for   four  ycT»rs.        At   the  tire  he  "was  /g«4ag  along 

I'^th    street  he   was  .m4>*i«tg- at   a  speed  of  about,    eeven  jriles  an 
hourj   his   car  vas    in  good  condition  rnd   equipped   with   brakes. 

',,:  V*  ••■■«-( 

He  8wy*.he  could  have  stopped  within  14  feet,  so  that  had  he 
seen  tne  northbound  car  w,;ile  anywhere  east  of  a  point  14  feet 
cast  of  the  track  he  could  have  stopped  hia  aut««tQliii«.4^.4^UBe 

r7  ^ 
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KOXTOAgT   HASaUHifT/tl   A  OOAOIHO 
i  .d'nBiX©i£qA 

.    tM^mHioM  gDItfiUt  3I£iai£5CHi    .fM  ,  ,v,  ; 

od"   jjai'sno  [^d'  .t©«i:^K    5©.?sXjsK  no  Si^ifT«tft  %&n  briuodriition  j3  \:cf 

%f,Llf:}  »d.t   j.n  «sw  ,-tn6i'i.ooB  9x11   'to   !»ovUq  Biff  ■  ,00t),S|i  tol 

jisiij    noeiso'i   y.ai  -sol  .trrslu-rala.b  Dioi;!  afia.oatSJb   isvoosi   oJ-   fooXiH;f 

.iriij5ici0.s  &ii4    -^-Jiolotf  i;fei;t   bn«   ^b  ■v;3'91j^8   hvo   qx*1  ioI  9'ibo 

.1©   .:f'.f*«h'r»^-'i--:>?t    iii"4Pi'  to  exfiS'^  fS   *se-w  Vliiinlar-l   '\'  ' '■  ' 

^sn\t ,  ni;  gniTl'iifo*  od'  I>53«;.6d^at,f0»a  raesKf •  lj'aff--»ff--    ,«';fxir.^i*H ''teg*9i-4i^' 

&nme   sicl.t   3rtiyi'x5  x^.^ad'  hl^ii  sH      .'^laiJ'  -i^nf?   :f»  at^^rfcr   ^nolB  7-inJtaio!> 

«A  eaXxiTi  nafisa'  JjwodB  lo  /iasqa  fi   ^ii -*^«4«««--«a«w-fwf  ^99'ile   riJKI 

.ffisis'ssf.  X.t.iW   &gq:q;iwp9-/3n3  nc-xJlbnoo  &003  ax    a«w  t-«o  eirT^TJ/o.ti 
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te-h»T«  aroidea"  tTie^lfteeldent.   There  was  a  single  traok  in 
Halated  street,  the  aaat  rail  of  ^hich  was  about  five  feet 
west  of  the  center  line  of  the  street.  Tfrere-i»»s  4--wa,';on 
road  run ni-ny- along  the  east  side  of  the-iHPi^^a^^^r^ywi  traok. 
There  were  no  buildings ^-irrtrr^irbrs^t-  south  of  ITith  street 
and  east  of  Halsted  except  at  the  extreme  northeast  corner  of 
the  block.   This  accident  happened  near  the  northwest  corner, 
tiajjxtiffalaims.  that  a  hedge  and  «om(T  trees  in  the  block 
interfered  with  his  aeeina;  the  approaching  Halsted  street 
car.  There  has  been  considerable  testimony  and  controversy 
in  regard  to  this  shrubbery.   In  the  record  are  photographs 
showing  the  conditions,  except  that  the  accident  happened  at 
11  o'clock  on  the  morning  of  Je,nuary  18th,  while  the  photo- 
graphs were  taken  in  June,  when  there  iiaust  have  been  consid- 
*.«3PaJ9ly  moir«  foliage,   l'xam-inR*4<m*'vf  ^tbe>8»^~ph^t-o«3M>pla«^"i'fi' 
^jd^nnfio-titm^^yrith   \h.e   testiraony  of -vitnff9»««.  de;Tionstrat«»  that 
from  II  point  on  12th  street  at  least  350  feet  east  of  }ial- 
sted  there  y/as  a  clear,  practically  unobstructed  view  across 
the  vacant  block*  anf^^ttrat-" there  was  no  fotlftpie  or  tree  or  --- 
ob»tru(r^ion  of  any  kind  that  would  conceai-WTT  iHlrsrwrbair 
car,  40  or  50  feet  long  and  14"''1ra~-t*rTeet''high,  corrriTig'TrrctrtlT 
&H-  latated.    It  1-s,  3lso  established  wituout  contradiction 
that  the  east  rail  of  the  car  track  was  five  feet  west  of 
the  center  line  of  tho  street  and  apprcxiinatsly  38  feet  from 
the  east  line  of  halsted  street,  so  tiriat  V7hile  plaintiff -imaw 
traveling  this  38  feet  there  was  absolutely  nothing  except 
the  open  road  between  him  and  the  f>pproaching  interurban  car. 
If,  aa  he  aays,  he  could  have  stopped  his  car  T»ithin  14  feet, 
he  would  have  had  aniple  space  to  have  stopped  it  after  he  had 

reached  the  east  line  of  Halsted  street  and  before  the  point 

tJ*e^  fj 

o^^i^isiwsu        Kowevojc^  plaintiff -h4Hw»»if  testified  that 

from  the  time  he  was  100  feet  from  the  track  he  did  not  look 
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to  see  whether  a  car  Tsras  coming  or  not,  s  He  aaya:   "I  ran 
along  approaching  that  track  for  a  distance  of  100  feet 
without  looking  to  the  south  at  all  to  see  whether  a  car 
was  coming,"    It  is  self  evident  Uist  the  driver  of  an 
autofliobile  approaching  sucli  a  crossing  as  the  one  in  this 
case  should  luajce  reasonable  use  of  his  senses  to  f;uard  hie 
own  safety,  and  tiwt   the  fp.iiure  to  do  so  is  negli(:ence, 
While  we  cannot  attempt  to  say  at  just  exactly  what  dis- 
tance plaintiff  should  hnve  looked  for  an  approaciiing  car 
"before  atteznpting  the  crossing,  yet  ordinary  prudence  would 

deter  him  from  taking  a  last  look  at  100  feet  from  the  cross- 
ing ana  tnen  going  olindly  forward.   The  law  does  require 

that  such  a  look  must  be  taken  witJiln  eucli  a  diaTiance  as  to 
enabla  one  to  aacertain  whether  or  not  there  ia  an  approach- 
ing car  in  sight.   In  Keily  _v.  .vakefield  ^tx'eet  lly,    Co.,  175 
Lass.  6'61,    it  has  been  held  that  the  fact  that  a  driver  looked 
and  failed  to  discern  an  approaching  car  when  he  v/aa  at  a  con- 
siderable disLEince  frojj-i  the  truck  .fill  not  relieve  hiza  from  a 
ciiarge  of  nef;ligence.   In  Ashlgvnd  Auco  Gara|gfl  v.  Ciiica.ii^o  Rys. 
Cc. .  183  ill.  App.  207,    it  hac  been  held  that  it  xa  contribu- 
tory negli^f^ence  in  Inw  for  r.  onauffeur  not  to  look  for  an  ap- 
proRohlnc  Btrset  car  -.vitiiin  t\'fo   minutes  before  atteuipting  to 
drive  his  aut'j/i'obile  across  a  street  car  track.   in  heuraark 
T.  Chicaf.:o  Rya .  Cc- . .  1£2  111.  Afp.  b84 ,  the  court  had  for  con- 
sideration ff'.cLs  very  touch  like  thooe  in  tl^e  ins  cant  case,  and 
wnat  wTLS  aaid  in  thot  opinion  as  x.o   the  law,  I'itn  citations  of 
decisions,  ic  applicable  to  the  f-'^cts  before  us,   v/e  are  in  ae 
cord  with  the  stateiaent  t)iere  made  th-  t  the  question  of  con- 
tributory negligence  is  not  to  be  determined  by  the  probabili- 
ties, "but  rather  by  the  situation  when  he  was  at  suca  a  dis- 
tance before  going  upon  the  track  that  he  could  control  his 
machine  and  avoid  the  danger  from  the  approaching  car,* 


.?ji:i-;u  L,vO(.,   :^.'   oj    uii   u-J"   iS'vt*,- f.  j  ;i  :*'  aaj    ifiui'  bnA    ,•^?j®.^^5^  awo 
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We   holcl    thpt   upcn    the  recci  a   it   \i\»  been    shown 
that   plPintlff   vras   guilty   of  ne.^jlipence  wnioh   contrib'ited   to 
the   -.ccident,    and  hpnce   i»  not   pntitled    to   rtoover.      The 
judgment  will   therefore  be  revrraed   wj.th   a  finding    of  fact, 

RKVi-RcJFD. 
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nworla   n<*'3a   a.f.'f   ^tf   bto:y&'.t  -iiit   a'Miii  ■irs^.f   bloti.  sW 
0ii  fy^:^  vail  in  or)  .rj  o  Ld??  soRSTii.fgsrf  Jo  y.d-Ixw^   ajsr  'tliiflinXq   ;fsii.t 


425  -  2S380 

PIKDirO  Ci''  FACT, 

The  court  findt'  that  plaintiff  wixa   not  iu  ihe 
exerc'it-e  of  ordinrr;v  cure  for  J:!  3  cvm  rnfety  ji^Bt  b.--ftrt: 
am  at    the   time  of  the  acciaent,  end  that  he  was  guilty  of 
negligence  which  contributed  to  the  accident. 


oee.^s  -  mi^ 


.TU;Vif  '.t,)  y^u^x--i.n 
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Appellant,      /) 


^(  0   ^ 
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ii.i.i'."A.L  ';''.i-:Oii  GU.iLUlCK  CCUIJT, 


/ 
/ 


Tj-ie   i'c  i^fj  Hi'X'^~&7    1  r.vV'    ;>   recire:   an yt Pining  ». 
ue;:iui-xer    t.;   i.  ctccRO.  c.iiisn'ied  bill   cf   .vciiipl.-iint   anil  cix.isiring 

uaft^ttgea    fur    V,iie    fsilvr.:*?  of   def>-vuJai.;1,3 ,    ;>x,6    OBijccin]  l.y    t^lie 
defer; "..f.nt   ;>&rgcr;t,    to   convey   rjert.M.in  rfp.X   eat.'ite   In  Cook 
Countr/,    ^nd  fcv  ff.iXMXe   ^j>?ec;ir.lcaiiy  to   v-rfo^'ra  a   ooijtrsol; 
with  relt'tioii   tii-reto,    cini  asici   tiiat  a  juvigi;;eiit  ior   axxah 
dsir/j-ge*    oc  r?.»de   (?.  "iien   u.vuu    tUe   .'j.f oresyid  ;.ir«:.ii\f.:3   -   r::'tJ:ier 
»n  unuBUfil    pj,'Qceeuin&. 

(?8t-vtc   i-vd    '-ntcf'^d   :ir)t;>  :?■;>   ^v-reeaeiit  t'lth   oo-':p:i;^.lKani;  for   the 
sale  cf   se.id  pr'^iui tea ,    51   i:ort.ion   of   fi/:-ich   ix^-rrenir.'.n'^t   ■s^.a   orul 
axi'i  a   ocrtion  •s'littfn;    tJ  ;' t    sftid  ?»>',ree.i.e-r)  t   vsaa   ^r<•:soa  t^vi  on 
l)07eaiber   il ,    IJi2;    th«  t    :<ftri-erit   JiJ.   not    raiTy   cut  ^li^    Agrea- 
m€Pt,    sncl  iii'it  bv   -.vi 'ill  ctiK=r   diff  ertoSirifee  .firsadal-sntly    -.',::>/!- 
Bpired   to   Irr.rlvo   ccnyir.'. i ';jnnt    of   -^rorits   -.vnicr!     '.-o-jld   rsooriift 
fros*   ''rectirt'-  ?.  b'.'ildiop;   on   "flftid  pr^iui.b'?*!.      X>ie   ciii   docs  not 
give  out   a   oifrpr    ilea   s.6   to    tna  f««ctfc   upci!   w.uicri   oonipiaiii-^nt 

J.  jju.xber   'v;f  yoiiits  hivia'  \:«scii  ijy.iie  by   couriowi   fwTr 
nvvellot'B   in    iu-purl  of    u.c  ui-dor   aita.ussint;    i,.a.i..   r,ij,., ,    ;iny 

one   of   wiiicL  '?o   t.-iinji    ia    ju;:i\i.uicrii-,,      T^^t-i   oill    Mj.let;:«s.    tiaat , 

tiic   contract   for    tne   sale   oi    real    aalate  was  p^jirtiy  ord  aud 

partly  ^fritten.      A^^nelleFa   pleaded   na  a   speoial.  .;round  of  de-. 
murrer   the   statute  of   freud:..      it   is  well    settled   that  an  oral 
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n.o   t'E'Cl-jij :•>?/>";>   Si.av*   .ci;;>j;i.s>i«>t!!Vf4.«  bl^s    ij.tuij'    ;rii^J-.f i't's^  noi,-|^oqjst  fens 

-aexv.-'i;  a4;..  oj;.'<<  ;';;--. -t^^i-t'   cfon' .t.<-„^   ^fsojixac   it'/^,'.':     ;SiOX    ,11   tacfffi'SroS 
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agree  -ent  for  the  purchase  and   aalR  of  any  interest  in  real 
estate  cannotform  the  basis  of  any  suit,  either  at  law  or 
in  equity,  when  the  statute  of  frauds  ia  pleaded  as  a  defense. 
In  Cloud  V.  Greasley.  12b  111.  S13  (319),  the  court  said: 
"The  entire  contract  oaust  be  in  writing,  lo  satisfy  tne 
statute.   It  will  not  be  sufficient  tnrtt  tne  greater  part 
of  the  contract  is  in  v?riting.   It  aust  all  be  in  writing,* 
See  also  Hartenbower  ..  Uden.  242  111,  434. 

Anotiicr  point  decisive  against  appellant's  claim 
is  that  the  contract  is  not  really  an  agree., ent  to  wake  a  con- 
Teyance.  The  language  of  the  contract  is  "that  you  (iiargelit) 
shall  use  your  best  endeavors  to  convey  the  property  herein 
described,  subject  to  a  first  mortgage  of  $25,000,  to  the 

Chicago  Title  &  Trust  Company,"   This  is  not  an  agreement  to 

convey  the  property  to  appellant,  or  to  any  otiier  person  for 

him,  and  neither  appellant  nor  anyone  else  would  be  bound  to 
purchase  the  property  or  pay  any  consideration  therefor. 

Many  cases  in  tnis  state  have  held  that  in  order  to  enforce  in 
equity  the  specific  perforiuance  of  a  contract  it  muot  be  mutual. 
If  for  any  reason  one  of  the  parties  cannot  conipel  a  specific 
performance,  neit^ier  can  the  other  party  choice  specific  per- 
formance.  Africanl  Home .  etc. .  Ass'n  v,  Carroll.  267  111.  380, 

Anotuer  point  of  merit  adverse  to  appellant 's 
claim  Is  that  he  has  never  off'^^red  to  pay  a  consideration  for 
said  real  estate,  or  tendered  the  same,  and  iiiakes  no  offer 
of  tenaer  in  his  bill.   It  has  been  held  that  a  purciiaser  has 
no  right  to  apply  to  a  court  of  equity  to  compel  a  conveyance 
unless  he  has  offered  himself  to  perform  all  the  conditions 
imposed  upon  hira.   He  must  either  pay  the  consideration  or 
tender  such  payment,    ^ood  v,  tiheff er.  %A8   111.  617, 

Appell.'int  is  barred  by  gross  loches.   His  written 
agreement  is  dated  I^ovember  11,  iyi2;  nia  bill  of  complaint 
was  filed  kay  .^7,  1915,  2^  years  thereafter.   In  the  meantime 
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the  property  had  been  convened  to  innocent  parties,  a  buila- 
ing  constructed  thereon,  and  a  loan  of  i(i.200,000  secured  by 
trust  deed  made.   Unaer  such  circumstances  Iffcnes  would  be 
sufficient  to  prcvrnt  any  recovery  by  appellant. 

The  decree  of  the  trial  court  was  right  and  is 
affirmed. 
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R.   0.  HiJRNDOK    et   al., 

Complainants, 

vs. 

fKS  Hi^BHTJCff   nORPQRATlO>?'I    et   al . , 
Defendants, 


On   Appeal    of  Gi:HTRUDi5  VANDKRBILT, 
Appellant, 


vs . 


HANS   3//^.T3CH 


Appellee. 


)  APPEAL  ?HOM 

)  CIRCUIT   COTTRT, 

)  COOK  GOiraTY. 
) 


m.  ERiSalDING  JUS  TICS  McSURjuLY 
DJ?Liy;JR-;D   THE  OPBIION   OF   THE   On^™T. 

A  receiver  having  been   appointed   of   the  Hemdon 
Corporation,    r.n   order  was   entered  authorizing  him  to  solicit 
bids  for   the  sale   of    certain  property  thought   to  be  assets   of 
the   company.     Subsequently  the   court  being   of  a  different 
opinion  held  that   this  property  was  not  an  asset   of    the 
corporation  subject   to  sale  by   the  receiver,   and  ordered  that 
the  prior   order  authorizing  the  receiver   to   solicit  bids  for 
sale  be  vacated  and  set  aside,     vrom  that   order  Gertrude 
Vanderbilt  has  appealed   to  this   court,     yhe  is  not  a  party  to 
the  proceedings  but  has  filed  a  claim  with  the   receiver 
alleging   that  she  is  a  creditor  of   the  corporation. 

A  motion  has  been  filed  in   this    court   to   dismiss 
the  appeal.      Among   other  reasons  presented   it   is   claimed   that 
Gertrude  Vanderbilt  was  not  a  party  to  the  proceedings   that 
resulted   in   the   order  appealed  from,    that   it  does  not  appear 
from  the   record   that  her   claim  has   ever  been  eiLlowed,    and   that 
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her  right   to  appeal   or  her   interest  in    the   cause   is  not 
disclosed  by  her  assignment   of  errors  made   in   this   court. 

v/e  are    of   the   opinion    that  v^ut   is   said  by   the 
oupreme   C  •)urt   in   >3cQtt  v.  Gr eat    vest    -n   Coal   Co..    223   111. 
271,    is   conclusive  upon  this  aotion .      The   court  was   consider- 
ing a  motion    to  dismiss   a  writ  of   error,    while   the   instant 
case   is  an   appeal;    othiir^iao   the  proce  dings   are   essentially 
the  same.      Ve   quote  at   some   length  from  the  opinion: 

"The  plaintiffs   in    error,    claiming    to  be  creditors   of 
the   defendfuit    corpor,-?tion ,    presented   their   clairas    to    the 
receiver.     No   action  was   taken  by   the   court  allowing   or  dis- 
allc'ving   caid    cl-^-iirs,    nor   res   leave  asked  cr  c;re.nted   to  per- 
mit  them  to  file   intervening  petitions,    or   to  present   cross- 
"bilis,    by  ^'lich    their   clniniB   might  have  been   adjudicated.      The 
mere  filing   of  a   claiic  with   the  receiver   is  not  suf   icient   to 
nnke   th?   claimant  a  party  to   the  proceedings.      .';ven   the  filing 
of  a  petition  for  leave   to   intervene,    in   the    absence  of   an 
order   j-T.-mting  such  petition,    dceo  not  rtiake   tlic  petitioner  a 
party  to  a  suit.     *     *     ♦     In   order   to   call   in   question   a 
judgment   cr    'ecree  before   nn    appellate   tribunal  by  a  writ   of 
error    the  plaintiff   in   error  must  be   either  a  party  to   the 
record    or   suctain   some  rrutual   or   succcsHive  relationship   to 
the  subject  matter    of    tJi'.   lititjation   or   the  parties,    out   of 
which   arises   the   right,    duty  or  privilege   to  have  the  judgment 
reviewed   or  he  must  iiave   some   direct   cr    collateral   interest 
injuriously  affected  by   the  judgment  up'"n  which  ha   can  rest  a 
right   to  a  review.      (Derrick  v.  Lamar   In s .    Co.,    74   111.    404; 
Bumham  v.   Lamar   Ins .    Co.,    79   id,   160;   Louisville,    Kvansville 
and  St.  Louis   Consolidated  Railroad   Co.   v.   ourwaTd.    15C    id. 
394* )       ^Tiere   the  writ   is  cu^d    "ut  lay  a  i>arty   to  the  record  his 
right   appears  from  ths  face   of   tlie  proceedings,    and    it  wil  i  be 
inferred   that   such   right   continues   to   the  hearing  unless    chal- 
lenged by  pi 2a   in   abatement;    but  wyiere   the  writ  is   sued   oat   by 
one  not  a  party   to   the  record,    hi  o  right   thereto  miie  t  af- 
firmatively  appear  from  his   assignment   of   errors,      (  vinne  v, 
people,    177   111.    368,)      At   corrmon   lr>w  writs   of   error  are  gov- 
erned by  rules   of  pleading   similar   to  and  as   well   defined  as 
the  rules    of  pleadint^  in   original  acticns.         The  assignment   of 
errors   in   a  strict   comTion  law  sense   is,    in   effect,    the   com- 
plaint  or   declaration    of   the  plaintiff   in   error,    and  resembles 
in   every  aiatfirial  respect   the   initial  pleading   in  a  court   of 
original   J\ir  iadiction  .      (2    ^ncy.    of  PI .  &  Pr .    921.)      One   of 
the  foundation  principles   of   comnion   law  pleading  requires    that 
the  plaintiff  must  specifically  aver  his   title   or  interest   in 
the  subject  matter   of   the    suit," 

*e  find  three  assignments   of   error   on   this  record,    and   in  not 

a  line   of   them  is   there  any  reference   to   or  statement   of 

appellant's   interest    in    the  matter.     Undar   the   decision   above 

cited  bar   appeal  must  be  dismissed. 

APPEAL   DISMISSED o 
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R.   G.  fiia*KJ)ON   et  Hi., 

Oo;&plain&nts, 

▼•. 

fH2  KianiDOH  CGRPOKATIOII 
•t  al., 

I>0fend»iit0, 


On  Appeal   of  G3mTRUI)3S  VKHD23RBlL!f , 
Appellant, 


AJ^l^KAJ.  raOM  CIRCUIT  CQimt , 
COOK  COUKTY, 


BAJSa  BARTSCH, 


Appellee* 


BY  m,  mEuimm  justice  mosubely. 

Sinee  filing  tlie  opinion  on  October  30th  laet, 
glTlng  reaeons  for  dlamiaelng  the  appeal  in  this  vase*  there 
has  been  brought  to  our  attention  by  a  supplemental  record 
that  appall ai:t,  Gertrude  Vawderbilt,  and  others,  by  order  of 
sourt  were  given  leave  to  file  an  intervening  petition,  and 
that  such  a  petition  was  filed,  and  also  that  certain  defend- 
ants filed  a  cross-bill  making  her  a  party  defendRnt.  Under 
flRich  oircuuQstanoes  appellant  is  entitled  to  appeal  fro«i  any 
appealable  order,  ^ee  oiur  opinion  in  Bvan,p  v.  XllinojLs 
SM£iX,££L-'   ^0*  ^^^^9;   Kniclis^^  v.  I'eople.  90  111.  App,  54; 
fiiSiiSX  V.  QuxlA.    99  111.  App.  451. 

VTe  might  add  that  neither  by  the  suggestions 
filed  in  support  of  the  oiotion  to  disjiaiss  nor  by  the  counter 
suggestions  was  the  true  state  of  the  record  disclosed  to 
the  court. 

However,  we  are  of  the  opinion  that  the  order    S~/C 
of  diaisissal  laust  stand,  for  the  reason  that  the  order  appealed 
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from  i8  not  a  final  order.  The  property  referred  to  in  the 
prior  opinion  is  the  right  to  produce  the  operetta  "The  I<ady 
in  Red,"  Hane  Bartseh,  its  OTmer,  filed  an  interToning  peti- 
tion setting  out  the  contract  under  Tihioh  it  wae  produced  by 
the  Herndon  Corporation,  «md  olaiaed  that  under  the  oontroot 
euoh  rights  had  terninated,  Bxid   petitioned  the  court  for  an 
order  canceling  and  tensdnating  the  amiet   and  that  aXX  manu- 
scripts, music,  scores,  eto.,  be  returned  to  him*  Upon 
this  petition  the  court  entered  the  order  appealed  from, 
herein  the  court  finds  that  under  the  contract  the  rights 
to  produce  the  operetta  cannot  be  eold  or  assigned  without 
the  consent  of  Bartsoh  and  that  he  has  not  given  aucir;  con- 
sent, and  therefore  "the  said  agree&ient  is  not  an  asset  of 
said  corporation  in  the  hsjids  of  the  receiver  herein  which 
Is  subject  to  sale  by  snld  receiver.^   It  was  further  pro- 
Tided  by  the  order  that  *the  determination  of  the  question 
as  to  the  tertr.ination  of  said  agreement,  and  of  the  right  of 
said  intervening  petitioner  to  have  pooseasion  of  the  ^anu« 
scripts  of  said  operetta,  together  with  the  other  property, 
as  prayed  for  in  said  intervening  petition,  be  and  the  aaj&B 
is  hereby  continued  for  farther  hearing  by  thio  court*" 

It  is  manifest  that  the  right  of  the  receiver  to 
sell  thiB  property  may  depend  upon  the  determination  of  the 
(jtuestlon  w^ich  the  trial  court  reserved  for  further  hearing. 
If  the  chancellor  should  conclude  that  the  rights  of  the  oor- 
poratlon  in  the  property  had  terminated  it  would  follow  as  a 
natter  of  course  thn,t  the  receivsr  could  make   no  sale  of  it. 
Confusion  would  resvilt  if  we  should  be  of  the  opinion  tl^iat 
the  receiver  was  entitled  to  sell,  and  the  trial  court  should 
subsequently  hold  that  the  property  belonged  to  J^rtsoh  and 
not  to  the  corporation;  and  if  upon  appeal  tlds  court  should 
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affirm  tlie  latter  ord«r  we  vould  be  in  oonfliot  vrjith  our  prior 
opinion.  This  illuetxates  the  impropriety  of  passing  upon 
this  question  pieoameaX.  When  the  trial  court  detenolnes 
the  reap  active  olaims  of  Bartaoh  and  of  tiie   receiTar  in  the 
property  we  may  properly  reYiew  auoh  an  order,  and  at  the 
same  time  detemilne  the  right  of  the  receiver  to  aell  or 
trwiafer  it. 

The  pcortioular  order  appealed  from  ia  one 
vacating  a  prior  order  instructing  the  receiver  to  offer 
the  property  for  sale.  This  is  not  a  final  order*  and  henoe 
the  order  of  ditusisaal  heretofore  entered  in  this  court 
will  stand. 
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H.  H.  EVANS  et  al. 
vs. 


ILLINOIS  SURETY  COMPANY,  I 
Appellee. 


In  re  appeal  of  P.  J.  LUCEY, 
Attorney  General, 

Appellant/ 

/ 


Interlocutory  Appeal 

from  the  Superior  Court 
of  Cook  County. 


MR.  IRESIDING  JUSTICE  McSURELY 
DELIVJEED  TliE  OPINION  OF  THE  COURT. 

This  io  an  eppeal  16y  Patrick  J.  Lucey,  the  At- 
torney General  for  the  state  of  Illinoie,  from  an  interlocu- 
tory order  appointing  James  S.  Hopkins  receiver  of  the  de- 
fendant Illinois  Surety  Company. 

On  April  19,  1916,  the  complainants,  represent- 
ing over  4,000  of  the  5,000  shares  of  the  capital  stock  of 
the  Illinois  Surety  Company,  filed  their  bill  seeking  a  dis- 
solution of  the  company,  under  section  2  of  the  set  provid- 
ing for  the  dissolution  of  insurance  companies,  chap.  73, 
par.  12,  Kurd's  Statutes.   The  bill  averred  the  insolvency 
of  the  company  and  sought  to  have  it  restrained  from  doing 
furtirier  business,  and  asked  for  the  appointment  of  a  receiver 
to  take  over  its  property.   The  defendant  company  appeared  and 
confessed  the  avertnents  of  the  bill  and  joined  in  the  request 
for  a  restraining  order  and  the  appointment  of  a  receiver,  and 

thereupon  ;>t   the  request  of  all  parties  then  in  the  case  Jajnes 
S,  Hopkins  was  appointed.   He  qualified  by  giving  bond  and  en- 
tered upon  the  discharge  of  his  duties. 

On  Jilay  19th  following,  by  order  of  the  court, 
Patrick  J.  Lucey,  as  Attorney  General,  for  and  on  behalf  of 
the  people  of  the  ;.tate  of  Illinois,  entered  his  appearance 
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and  filed  an  information  and  petition,  in  wiiich  it  is  ad- 
mitted that  tl::?^  all cf^^t ions  of  the  bill  and  answer  as  to 
the  insolvency  of  the  company  are  true.   The  petition  also 
ar erred  facts  tenaing  to  call  in  question  the  propriety  of 
the  appointsiont  of  Jajnes  3.  Hopkins  as  receiver •   Subse- 
quently he  filed  an  answer  to  the  bill,  but  the  necessity 
for  the  receivership  is  nowhere  denied. 

Having  thus  coae  into  the  caae  tiie  Attorney 
General  appeals  to  this  court  alleging  that  the  chancellor 
erred  in  the  order  of  April  i9th  appointing  Hopkins  re- 
ceiver. 

Coraplainnnts   have  alleged  by  cross-errors  the 
impropriety  of  the  order  perijitting  the  Attorney  General  to 
becoiie  a  party,  and  upon  this  ground  argue  for  the  dismissal 
of  tjie  appeal  or  the  affir/a^jnce  o'f  the  order  appealed  frojm. 
After  consideration  se  have  concluded  tiiat  we  cannot  on  this 
appeal  consider  the  propriety  of  the  order  permitting  the  in- 
terventicr:  of  the  Attcr.Tey  Gi=nerBl,   This  appeal  is  strictly 
statutory.   The  only  interlocutory  orders  reviewable  are 
those  "granting  an  injunction,  or  overruling  a  motion  to 
dissolve  the  same,    or  enlarging  the  scope  of  an  injunction 
order,  or  appointing  a  receiver,  pr  giving  other  or  furtner 
powers  or  property  to  a  receiver  already  appointed."   Sec. 
123,  chap.  110,  Illinois  Statutes,  Hurd.   Orders  as  to  parties 
to  a  proceeding,  and  like  orders,  ore  not  reviewable  by  this 
court  except  upon  final  decree.  However  desirable  it  r.iay  be 
to  review  such  interlocutory  orders,  the  legislature  has  not 
given  us  the  power.   V/e  must  confine  our  consideration  to  the 
interlocutory  order  appointing  a  receiver  and  treat  the  appeal 
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therefrom,    when   brought  by  a  party   of   record    to    the  pjpoceed- 
ing,    aB   if  brougJrit   by  a  party    .Thoae    interest    in   the  matter 
was   not    qut?8tioned. 

In  English  v.    People,    90    111.    App.    o4,    it    v?as 
■ought  to   dismias   thw  appeal  fTora  an   ordei*  appointing  a.  re- 
c.irev   on   the   ground   that    the   a.ppellant  Viad   no    standing 
whereby  he   could  question   the   appointment  bec?vase   it  vraa   not 
disclosed   ^7hat  his   riglato  viere,    or  whether  he  had  any;   but 
the  court  held  that   it    una  not  necesaary    to   '4?wit   until    his 
interest   was   deterciined,    saying,    "the  manifest  purpose   of   the 
act   is   to  afford  -a   speedy   and    su'a'jiary   review  of   the  proceed- 
ing by  a  defendant  who  may   deeift  himself   to   be   injured  by  the 
order   of   the  lo^rer   court."      An  analogous   situation  appears   in 
Richey  y.    Guild.    99    111.   App.   451,   where   it  vias  urged  that 
the  appeal    should  be   dismissed   because   the  appellant   was   not 
a  party  defeidant    'Vlien   the   order  appealed  from   vas   entered. 
The   court    jieni  ^d   this   it;otion  because   the   sT:'pell-.nt  hfsd 
filed  an   i5ns\ver   and^  hsd  b  sen   "rscoi/r.ized  by   th  "s   court  below 
as  a  p?rty   to    the    S'.it."     I.anifestly  un,^er   the   statute   no 
appeal  would  lie   fxciu   thfi   order  pftraiittine;  '^-^^^  Attorney  Gen- 
eral   to   appear,    and  as  a  determinA,tion  of   the  propriety  of 
this  order   is   not   necessary   in  our   consideration  of  the 
propriety  of    the  order  appointing   the  receiver  we   shall   not 
comment   thereon,    altliough  it  has   been  argued  fully  by  both 
counsel,    almost    to    tiie    exclusion   of   any  other  points. 

The  motion   to   disni^s   the  appeal   for   the  reason 
urged  by  coiDplainsnta   r'ill  be    denied. 

It  is  urged  as  ground  for  reversal  that  no  notice 
of  the  application  for  the  appointment  of  a  receiver  ^;vas  given 
to  the  Attorney  General  or  to  the  Insurance  Superintendent,  or 
to   any  public    officer    of    the    state    empowered   to    represent   the 


GliS    .ri.;^ri,     iy^s^"   c:f    vissf.^O'fiifi   wOn   "i^i'V    HI    i!Z^J   olari   :!-'HJoo   sriJ- 

tvorfiJttif •■/•;:==•  Its'   v;/   h9sXvl[.j:0^)f^'i:^   n^»=td    f>t>n\5!>nK   "X^v^sas  n.Q   baXil 
.i,.-od   vc.   x'.UmJ    '■:-^.u3-i.s  r;»3ti  b.g:1  J,t  xi-3iiOfi,tXK    t.ncje'isiid'   ^ixsanssao 


-4- 


intercBts  of  the  people  of  the  state,  and  that  no  such  of- 
ficer waa  uacle  v.  ].f>rty   defendant.   If  such  officer 8  were  not 
neccBsary  ox  proper  parties  it  vras  of  ccurce  unnecesen.ry  that 
they  should  have  notice.   Their  right  to  appear  '■■*-^'i  interreue 
is  at  least  debatable.   The  Attorney  General,  having  appeared, 
had  th''  ripht  to  queotion  in  the  trial  comrt  any  prior  pro- 
ceedinge,  or  in  this  court  to  attack  the  appointment  of  a 
receiver;  hut  if  a  receiver  is  necessary,  as  appears  from 
the  fpcts  averred  in  the  bill  and  admitted  by  the  answer  of 
the  defendant,  and  also  by  the  petition  and  answer  of  the 
intervener,  we  see  no  good  reason  to  reverse  the  order  of 
appointment  solely  because  the  intervener  did  not  have  notice. 

Upon  consideration  of  the  receivership  upon  its 
merits  ws  are  of  the  opinion  that  the  order  should  stand.   As 
we  have  above  indicated,  it  is  conceded  by  all  parties  that 
the  bill  and  defendant's  answer  made  a  proper  case  for  a  re- 
ceiver, under  section  5  of  the  Dissolution  of  Insuronce 
Companies  act,  chapter  73,  Illinois  Statutes,  Hurd.   The 
petition  and  answer  of  the  Attorney  General  contain  nothing 
in  contradiction  to  the  material  aver;:ients  of  the  bill  in 
this  respect.   Ko  contention  is  mB6.e   by  anyone  in  this 
court  that  the  situation  did  not  require  the  appointment  of 
a  receiver. 

The  contest  narrcvfs  do^m  to  the  appointment  of 
the  pp.rtiouler  Je.meB  3.  Hopkine,  pbo    the  p.ssertion  is  made 
that  he  is  obj fcct_on&ble  becauae  of  his  reisticns  to  the 
company  and  its  president  and  general  counsel.  The  personnel 
of  a  receiver  is  net  r:.   vroper  subject  fcr  review  A'ith.in  the 
etatute  under  v^hich  '-.'e  are  acting.   .t'e  adopt  as  expressing 
our  views  vvhst  i-as  s«id  in  the  ojinion  in  Interviptionnl  3.1,. 
k  1'   il»  1'   McGonigle.  72    111.  App.  399,  wiiich  was  an  appeal 


-ic  iiou^    oa   ,JBri.t   ban    ,©.:f,sja  suit   "^o  si'qosq  aiij  to  sisi,^t.Bial 
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.i^TX^oa^x  e 
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froiD  an  interlocutory  order  appointing  s.   certain  person  re- 
ceirer  in  liau  of  certain  other  receiTcrs  theretofore  ap- 
pointed, and  the  court  said: 

"It  seems  that  from  such  an  order  ro  appeal 
will  li"?.   In  the  absence  of  le'^^^isi  ation  the  act  of  the  chan- 
cellor appointing  p  temporary  receiver  is  held  to  oe  largely 
a  n'^ttpr  of  judici-al  aiscretion.   And  in  out   State,  prior  to 
the  act  of  June  14,  1887,  appointment  of  a  receiver  pendente 
lite,  heinp  an  interlocutory  order,  was  held  to  be  not  re- 
viev/sble  upon  writ  of  error.   Coat  eg  v.  Cunnin.rharo^  6U  ill. 
467 . 

"Looking  at  the  reason  of  the  rule,  there  is 
much  more  ground  fcr  hcldins:  thit  in  the  nbserce  of  les^isla- 
tion  no  appeal  could  lie  from  an  interlocutory  order  rnereiy 
substltntin.T  one  person  for  anotlifc-r  ks  receiver.   Such  order, 
affecting  only  tne   personnel  of  an  officer  of  tne  court,  is 
purely  a  iiatter  of  iu'^i'^i^l  discrotlcn,  and,  as  an  inter- 
locutory order,  is  not  reviewable  upon  appeal  unoer  the 
rule  of  Coates  t.  Canninghan,  si-ipra . " 

Objections  to  an  orcier  appolntiti%-  a  receiver, 
grounded  upon  ob.iections  to  the  personnel  of  the  appointee, 
tlae  necessity  of  a  receivership  belnp-  conceded,  is  essentially 
ecn   prgvnient  for  the  re^ov«l  of  tbe  present  receiver  and  the 
substitution  of  another.   This  being  purely  discretionary 
with  the  chpncellor  is  not  within  our  purview. 

Fctione  h.n.ve  been  rr^de   to  etriVe  from  the  rec- 
ord ccrtpin  p£j,ers;  £v.cx:   motions  pre  imrr?terial  evr]   will  be 
Btricken  frym  the  filee, 

ycr  the  recsons  indicated  the  orcier  appealed 
from  ic  tiffirmcd. 


.la^^jqi;;    o::5    "iial/xo    :■■«   ■^o.ij^    I'SO'i'i   osxiJ'    a:asos    ^tX**  ., 
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JOllH  ii.   lOWARB  et   al.,  } 

^ppelleea,  ) 

)      hxmuL  yiiOM  cibcuit  court 

▼••       \  )        I 

-  V  )     i'   OP  COOK  COUKTY. 

WnXtAM  FOSTBR  BUHBS.  )    / 

Appellant,  )   / 


UK,  JUuTICK  KCLDOK  UEl-IVERED  Tlili:  OHKIOK  OF  THK  COUiiT. 

This  io  an  appeal  from  a  decree  of  foreclosure, 
Itary  ^,  v^aw  and  James  Lei-.oy  Uhaw  are  tne  original  debtors 
and  jaakers  of  tnree  notes  secured  by  a  trust  deed  conveying 
certain  real  estate  in  Cook  County,  Including  the  rentu,  l£i~ 
sues  and  profits  thereof*  to  slxr^on  a,   ;^>trau8,  trustee.   The 
Indebtedness  a<  gregatet  $S0»000  and  is  evidenced  by  three 
notes,  one  for  $:^4»0C0  and  two  for  ^3*00u  each,  the  larger 
note  )Qba taring  January  26,  1914,  ana  the  others  on  January 
26,  1912  and  1S13  respectively.   The  notes  bear  interest  at 
5^  per  cent  before  and  7  per  cent  aft&r  maturity.   The  notes 
are  payable  to  the  order  of  the  makers  and  by  them  endorsed 
and  delivered,   coupon  interest  notes  evidencing  the  several 
semi-annual  inatalotents  of  interest  aocoi&panicd  tne  originals. 

uulisequent  to  the  execution  and  delivery  of  ths 
trust  deed  by  the  ;ihaws  they  conveyed  the  mort^tiged  property 
to  carl  0.  Voungquist  by  warranty  deed,  in  and  bv  which  he 
assLU&ed  and  a^sreed  to  pay  the  #3C<,(;0U  indebtednesu  with  in» 
t&rest  secured  by  the  trust  deed  upon  the  property  conveyed. 
Thereafter  Voungquist  :'-nd  his  wife  conveyed  the  mortgaged 
property  to  orxtand  ri.  «acobaon,  the  siortgage  indebtedness 
being  considered  as  a  part  of  the  purchase  price  for  the 
property  so  conveyed.   Jacobson  and  wife  conveyed  the  aort- 
«i.aged  property  to  Eamett  G.  iiorris,  v?ho  took  the  saite  by   C  '  / 
warranty  deed  subject  to  the  mortgage  indebtedness.  Burns, 
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s-siiiia'si*  i:isai,;:^i-s.f>  feiiit  0t-^  «»Ats>  ^a/?a-t  i*:&«.«ti  ^««  w^iiri   »!liS,  'ipWiM 

sa'2C#<s   %*'si  l5?s r-assiu '/<•!!  fei  »a.«  000, 0S4  as^ja^at-Sv-t^?  seoslJedfe'^Mi 
isi^-yai  Siiv*'    ^ii'^fw  OC'0,^1;  tot   awd"  i^ji/a  t:?GV3,l4{|;  ■xt^'t  ts>H,o-  ,l|«i^fi)St 

•'  .fesS-^iJ^Vi'SOa    ■i|;;fX:j';(&'5;q    »,ci#    !W,Oq«   i^^ah    ^Sii>'ti'    i5>«'i^    X^^J'    £>S'XM»©8;*B*'S;3i 


•iPpellant  here*  obt«ined  a  Judgiment  by  confession  againtt 
Korris  for  421o,53  and  coate,   'fhla  judgjmont  became  a  lien 
upon  korrls*  interest  in  the  mortgaged  preiuises.   Thereafter 
a  levy  on  tue  int«re8t  of  iorrie  in  tive  mortgaged  property 
under  the  Burne  Judgment  agaxn0t  him  was  i:;^ade  by  the  ;>iieriff 
of  Cook  county,  Uurns  redce-.ing  from  a  wiaater's  sale  as  a 
Judgment  creditor  under  a  junior  aortgage.  This  sale  and 
foreclosure  redemption  ripened  into  a  sheriff's  deed  to 
Burns,  under  which  deed  the  rights  of  hMxna   in  the  mortgaged 
pr^tiT^ises  rest.   Xhiia  is  his  source  of  title  and  clain. 

lUien  the  first  §^3,ooo  note  matured  it  reciained 
mj^&id,  together  with  the  interest  due  on  all  of  the  indebted^ 
ness  at  that  date.   In  order  to  esoape  thrf^atened  foreoloaur* 
proceedings,  none  of  txie  subsequt^nt  purchasers  of  the  mort* 
gaged  >  roper  t>  offering  to  pay  the  amount  due,  Jtuses  Leiioy 
^ihaw,  who  was  primariXy  liable  as  maker  of  the  note,  paid 
the  matured  indebtedness,  ai..{!reg&tine  i5&2i>,  to  ^itraus,  the 
trustee.   Complainant  iloward,  at  the  request  of  Ui^iaw,  assisted 
Shaw  in  i&aking  such  peyment  by  furnishing  hia  with  ^1825  upon 
the  agreement  and  understanding  tirat  foreclosure  proceedings 
would  be  brought  in  Howard's  nome  Jinci  that  Howard  should  either 
receive  back  his  money  witiu  interest  or  obtain  the  mort^^aged 
property  subject  to  the  balance  of  the  mortgage  debt.   Howard 
filed  ti^e  original  bill  in  his  own  name,  but  in  fact  in  behalf 
of  hi.K:self  and  ahaw,  to  I'oreolose  the  ittraus  trust  deed  by 
reason  of  the  non-pa yt^ient ,  by  tne  o<«neri:3  of  the  mortga^.ed 
preixiises  or  of  any  une  fur  tner.;,  of  the  interest  and  principal 
notes  aforesaid. 

On  August  20,.  191:^,  ahaw  paid  the  interest  due 
July  26,  lyiii,  on  tne  rei- fining  two  principal  notes,  ftofcre- 
gating  ^742,50.    Jifhen  jhaw  paid  the  principal  and  interest 


^^;^^?|v-^Oi'>  "i'i'^'"'   '-"^i  sa'*,e.f'l  lit,  ai.tigi's:  ^'^■.U  >.»«!?*{>  iSox-'its  '■%*ihm.i   ,sa'x,wC 
tiC'iu  d^iSX^'.  uy'vn  mtd  -^ataMinru'l  %ii  $m)>mY^:f%  tWiiis  i^^u::4^m,  ai  %mii 

f^ddi^    ^l.iJO.£fe    £f'2<WVi£iii    t.JS;?..!?     !>.ii.G    ®ima    S'jfe'S^OH    JSl    Wi^C^TEtf    »^    A^..t«f*W 

i„aq.L«i':i''JH .  tei'w«  iy©.^3;;yu  ety    SO   ,>>3*.ii«j   ta't  ©tt*  -^JiA  lo  *t^  a^.^iiffl»t^ 
^«jft  .^ssg^^^j^i   '^.aj  feiiSiq  TsTiiiFMi  jjftf^l  t(»^  i'eSif2jj^A:-aiO 


note*  it  was  upon  the  underetanding  with  Straus,  the  truete^, 
that  as  to  ahaw  and  Howard,  dhaw  should  become  subrogated  as 
against  the  mortgaged  property  to  the  rights  of  the  holder  of 
the  indebtedness,  but  subordinate  to  the  lien  of  the  remain- 
ing unpaid  notes,  both  of  principal  and  interest. 

At  the  time  of  the  hearing  before  tne  master, 
Carl  u.  titonehill  was  the  o^ner   of  the  remaining  notes  for 
$Z,QKjii   and  ^24,000  respectively.   Burns  filed  an  intervening 
petition  asking  to  be  made  a  defendant  to  the  Howard  bill; 
this  was  allowed  and  he  answered.   3haw,  iitonehill  and  Burns 
subsequently  filed  cross-bills  setting  up  their  several  in- 
terests and  claims;  answers  were  filed  and  replications  there- 
to joined.   Upon  the  issues  made  upon  the  bill  and  the  several 
cross-bills  the  cause  was  referred  to  a  master  to  take  proofs 
and  report  his  conclusions  of  fact  and  law  thereon.   Objections 
and  exceptions  filed  to  the  master's  report  were  overruled  and 
a  decree  entered  in  accordance  with  the  master's  report.   That 
decree  found,  inter  alia,  tnat  appellant  Burns  was  tiie  owner  of 
the  ntortgaged  pretaises,  subject  to  the  amount  unpaid  apon  the 
$30,000  indebtedness  secured  by  the  trust  deed  from  the  ;jhaws 
to  btraus,  trustee,  and  the  costs  and  expenses  of  the  fore- 
closure; that  Burns  obtained  title  in  virtue  ol  the  sheriff's 
deed  above  mentioned,  through  purci^ase  as  a  judgment  creditor 
of  EBunett  G.  korris  and  by  tj^^e  redemption  of  the  presa^ees  from 
a  previous  master's  sale  unuer  a  junior  mortgage;  that  the 
oross-complainant,  .itonehill,  was  tne  owner  of  the  two  last 
named  notes,  aggregating  $27,000,  and  that  for  tne   amount  due 
on  those  notes  he  had  a  first  and  valid  lien  upon  the  mortiKaged 
premises;  that  iihaw,  for  the  amount  of  tne  payments  made  by  him 
to  the  trustee  of  interest  upon  the  mortgaged  indebtedness  and 
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of  the  Ixrst  principal  note  of  ^3,000»  was  Bubrognted  to 
the   rii:iit6oof   ti:xe  holder  of  saiti  notea  nt   ttc  tiiae  of  i:<j&king 
•uoii  pa,v:«et>te;    txiat   aald  pay(;.entB  were  liiade  to   tiie  trustee 
without   fraud  and  to  protect  hio  liability  as  a  makor  of   tho 
notes  and  to  preserve  his  right  of   subrogation,   and  tLut  suoh 
right«  were   subordinate  only  to   tne   rignt   of  iitonehill   for 
the  amount   due  and  payable  on  the  two  notes  for  ^3»Coc  and 
$24,000  respectively  and   the  coats  and  cxpenoee  of  the  fore- 
cloeure  proceeding;    taat  the  cciipiainant,   Hoafard,   hua  an  in- 
terest  in   tiie  firet  note  for  $3,000  to  the  aiucunt  of  $1829 
with  interest,   and  li^&v  the  rigiita  of  iioward  are  subordinate 
to  th:  se  of  iitoneiiill. 

Upon  the  filing  of  the  origirial   bill  a  receiver 
of   the   rents,    iaauca  and  profits  of   the  aiort,v:age<i  premises 
was  appointed. 

Xhe  Court  found  that  appellant  Eurna'    rin-itB  and 
interests  were   subordinate  and  subjiact   to   tr^e  ri^ata  of  all 
the  parties,    aa  decreed  by  the  court,    under  the  trust  deed 
of  the   J];iaws   to   otrauii  aa   trustee. 

There  was   taxed  un.ier  the  tens  a  of  the  iitraus 
trust  deed  |1100  aa  aolicitora'    fees  -  |5c;0  to  ::oward  and 
$600  to  iihaw,     The  sum  of  $i5419.4G  in  the  hands  of  the  re- 
ceiver and  the  olerk   of  the  court  orieing  froai  the  rents, 
issues  and  irofits  of   the  fjort£,ugcd  preiuiaes  v/as  decreed  to 
be  paid  to  ^tonehill  and  to   be  credited  upon  the  amount  of 
#28,922,97   found  due  hiifi. 

The  mortgage  foreclosure  under  which  Burns  re- 
deemed at  the  time  of  the  execution  sale  waa  for  £4, COO  and 
was  Junior   to  the  ^haw  trust  deed. 

Appellant  Burna   is  the  only   ^.arty  challer.ginti  th« 
decree,   and  therefore  it  will   only  be  necessary  in  tx^is 


ka-u    ^-jQjSv^  "S!?!  S'ij'.^ijn  o^**  afi.t  so  s^cf^-i^iisc  £'*'«  awls   iiaum^  ««i«t 
"»■%.  snxuH^  d.'$isiii   t^r^aaj  in:*fso.i'os!'x©1t  fi;%mi^%<m  ®^f  , 


opinion  to   take  notice  of   suoti  x&atters  as  atfoct   the  rights  and 
dispose  of   Ihd  coatention&  of  Burutt. 

Burns*   aain  contentloii  ib   th&'(,  tiow&.rd  hits  uu  ii>> 
tsrest  in   txxe  uotes  i-'t.iu  by  6'imv  atid   ;.iaal  thu  ^uyaiQui.  by  bJaar 
of  tnc   notes  Jaad  tiie   et'lecu    to   extinguiak  txie   indtewtedueeb.      he 
likewise  contends  tiiat  part  of   auch  indebbeuneue  y/sis  repaid  to 
Uhav  by  order  of  tJtie  court   out  of  moneys  in   tue  nanus  of   the 
receiver,   proceeds  of  rents  of    tne  inort^vaged  pre^i^iaes  collected 
by  such  receiver,   anu    tiuat  no  ri^t  of  subrogation  exiuted  in 
favor  of  ohaw  ana   that  ixelther  ;^haw  nor  Howara  wus  entitled  to 
&ny  relief.     Burns  aiuo  assiguait  and  argues  a£)   terror  an  ul- 
lowance  of  two  stti^-arato  luiiountisi  hq   ^ulicxtura*   fees,   oxus   to 
hovard  and  Shaw  and   Uxq  other  to  dtonehill,     .Burns  also  oluiias, 
as  ovyner  of    tke  equic>^    of  redemption,    to  be   entitled  tu  the 
rents  collected  hy  the  receiver. 

ye  are   satisfied  tnat  the  testojiiony  supports   the 
findings  of  tne  master  ai;d   tue   decx-e«   oi   i.ue  chanuellor,     Xhe 
trust  deed  iaorttji^^iid  the  rent&,   iK>;iu&s  and  profits  hs   a)GCurity 
for   the  ^^ii,ij^Q  loan,   aziu  tu<,y    in&reoy  cecaiiie  us  uiuciA  a  pa,rt 
of  tne   security  for  the  deui.  &s   tne  land  and  the   improvexuente 
thereon,     (.n  the  bill  filed  to   fux-ecloae  for  non-payxuent  of 
the  inaebtedness,    xt  was   tx^e  duty   uf   tne  cnanue';.xor ,   upon 
motion  of   the  cojAplaiixant,    to   appoint  a  receiver  to  collect 
the  rents,    etc.,   and  aa   tne  axaount  collected  oy   tne  ieceiver 
was  directed   to  be  paiu  to  otonchill  and  to  be  oreuited  upon 
the  amount   due  hiia,   anu  as  Jiurns'    rxgxxts  were  subordinate  to 
those  of  otonchill  and   \.ho-5e  of    the  other  parties,   no  is 
benefited     by   the  payment  of   those  rents   to  iitonenill,   as 
the  acaouut   ^o  paid  reduocs   t>^e  aaxouut  of  iitunehill's  claioi 
against   tlie  i&ortga^ed  prexxiibsu* 

While  Burns  \raa  the  owner  of  the  equity  of  redemp- 
tion,   suu^^  equity  mu^^t  be  held   to  be   subject   tu  the  otraus  truet 
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deed  and  all  its  provisions,  includinij  the  conveyance  of  tire 
rents,  issues  and  profits  as   aecurity  for  the  debt.  The  act 
of  appointing  a  receiver  oporatod  to  der rive  Burne  of  the 
posaesBion  of  the  Kiortgaged  preroiaeis  and  the  right  to  ool~ 
lect  the  income  and  exercise  other  acta  of  ownRrohip,  until 
the  iuortgage  indebtedneae  vi&a   oxtinguiehed  or  the  property 
redeemed  TxQia   a  sale  under  the  decree, 

l«*urtheraore,  in  no  event  would  Burna  be  entitled 
to  tliese  renta;  Ho\'/nrd's  and  lihfiJf'a  lien  bffinc  subordinate 
onl}^  to  th»?i  of  itone.iill,  the  rentij  would  be  theirs  in  pref- 
erence to  Tdurna,   While  :ihaw  /uade  the  HeArdon  mortgage,  it 
nae  junior  to  that  of  the  atraus  truat  deed;  atilT  .vhen  Burn* 
acquired  hie  interest  the  fieardon  i^ortf;age  had  been  foreclooed 
and  he  took  title  '*iiith  Knov<lftdfe;e  of  theae  facta,  which  the 
record  diacloeed.  He  certainly  was  not  iriisled  to  niu  injury, 
for  a*  bet'nreen  iiha:fi   and  suhfiequent  purchasers  of  the  luortgaged 
precriisee,  tlie  property  stood  as  securit;  for  the  mortgage  debt. 
The  personal  liRblllty  of  iihaw  oould  not  be  enforced  by  pur- 
chasers subsequent  to  the  iaovt,ga.(J,e;    therefore  in  this  regard 
Burns  has  not  suf f «::red  any  infringeiaent  of  hia  le<i;al  rights. 

At  the  tloie  when  iihaw'a  and  noward'^s  n,one,y  paid 
Interest  and  orinci.tial  of  part  of  tae   indeotednees  secured 
by  the  trust  deed  to  «5trau»,  .ihaw  had  conveyed  tne  title  to 
third  parties  a/ui  was  no  longer  interested  as  o.-ner,   i^hile 
h«  WAS  priinarily  liable  aa  the  jcaker  of  tiie  not^-a  to  the 
holders  thereof, yet  as  between  hiin  and  subsequent  purchasers 
he  was  not  so  liable,  end  as  to  ^hcxn  the  mort^;nged  property 
stood  as  security  for  the  payment  of  the  Indehtedneso,  such 
subsequent  purchaeers  being  liable  to  hRve  their  tJtle  di- 
vested under  a  uale  in  any  foreclosure  proceedings  which 
might  be  instituted  to  enforce  paymcmt  of  the  jnortpage  debt. 
In  tue  event  of  3hav?'a  payment  of  tfie  indebtedness  or  pr.y 
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part  of  i'-,    in  virtue  of  hia  primnry  liability  to   the  owner* 
of   the   t]ar>s<»  notes  >^t-   th<?  nyiker  thereof,    then  aa  to   aubee- 
quent  purohcaflrs  find  lien  holders  he  had  «  right  to  look  to 
the  property  for  rsiraburdeinent  for  any  paycenta  au*ae  therein, 
•na  would  in  that   event  be   subrogated  to  r.ll  the  rights  of 
the  pe.rty  holcJing  the  noteo   sc   paid  by  hixu. 

howp.rd,    Bt   ,.;  .aw'a  request i   furninshed  money  to 
•nable  Shaw  to  take  up  the  first  maturing  note  and  disciiarge 
accrued  interest.      Under  an  a„'-cree2ient  between  thea,   howard 
waw    to  participate  in  the  security  ana  be   repaid  his  advances 
eitiicr  froiE  licney  realir-ed  from  the  sale  of  the  mortgaged 
pra«iiii*a   or  by  acquiring   the  property,      There  was  nothing 
unluwful   in   thiu  agreement,   and   it  operated  to  keep  the  notes 
t^iiye  euiCJ  icQintain  theii"  i.ien  under  the  trust   deed,   and  as 
the  ptorties  thereto  are   antisficd  v/ith  that  arrangement,   and 
no   ri<r;ht   of  aurna  ia    infringed  by  ita  being  carried  out,   we 
txxi?:  luiHble  to   ass  taat  any  third  party  ha»  the  right  to 
complain  or  to  attack   the  transaction, 

Shile  the  notes,   when  paid,   were  not   surrendered 
either   to  t/haw  or  iioward,    they  ??ere  by  an  aureeajent  with 
utrfcuis,   the  trustee,    retr-ined  by  him  without  being  iKarj<ed 
paid,    and  were  i;ept   alive  for   thrir   interest,   subject  only 
to   the  rii:ht3  of  th^»  holder  of   the  unmatured  notes,      we  dis- 
cern no   illegality   in    iuch  an  af^recinent, 

tstonehill  had  a  right    t,o   dejjmnd  paymeni  of  ohaw, 
who    .vas  pfersonnlly   liable  as    -^aker  of   the  notes,      /is  to  ijtone- 
hill ,    tiif   ncte3  were  to   oe  a  lien  after  tha  remaining  indebted- 
ness was  paid,   and  in  all   other  respects  ^^haw  was   to  be  subro- 
gated to   the  ligiits   of   otonfciiill,    the  lei^al  holder,   after   the 
aiiiount   due  him  had  been  paid. 

In  Fish  V.   Glover,    154   111,   06,    the  doctrine  of 
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subrogation  invokable   in   tnia  oaae   is3   laid  down  as  follow*; 

•it  liao  been  held   timt  'siirre   the  ov-Tner  of   land 
8«IIb  it   8ubj  t'Ct   tu  a  ;iiortgage   exeouted  b;y   Mmaelf,   the  l&nd 
in   -c,ulty  u>2C03iea   si  pri'sary   fund  for    t.tii5  pnyvuent  of   the  debt, 
ana  U^e  vendor  oouupies  the   ivot^ition  ol   auretyf   and  upon  pay* 
cient  of   t-ie  Mortt^ugc   debt   i^i   cititled  to  to   3ut)r0i,atou   to   the 
rights   01    tiic  creditor  tuG  aame  as  any  other  surety." 

The  aubsequent  con"»eyance  by  oiiaw  of  the  Uiort^ 
gaged  property  «&8   tjubject   to   the   inouiubrance  created  by 
hiisself  and  aasuixied  by   ttie  purchasier  aa  a  part  of   the  oonsidera- 
tion  for   the   conveyance,      as  between  ohaw  aria  aubeequent  grantees, 
he  had  the   right   to  lock   to    tao  property  for  reimburaectent  for 
paymente  :iiade  by  hlii.  on   int.  indeotedneea  secured  by   tne   trust 
deed  to   ^traus,   euiu   t^o   uLat   extent  was  subrogated   to  the 
rig.ut3  oi   any  note  holder  after   tne  remaining  mortgage  debt 
had  been  discnarged.      v.'e  see  no  reason  to  deprive  ohaw  or 
Howard  of   the   aenefit   of   uuis  ie^al  doctrine* 

As  between  ii>arus  and  i>haw  the  mort^^agecL  property 
is  priioariXy   liable  fur   Uie  payxaent  of  any  ox    the  ii'iortg&ge 
debt  which  ohaw  rnuy  have  paid. 

Aa  to   solicitors'   fees   taxed  and  ordered  paid  from 
the  proceeds  of  the   sale,    the  tenriB  of   the  trust   deed  provided 
for   such  aolicinors'   fees  and  ui»de   them  an  additional  charge 
upon   the  icortgated  pieiiiises   in  the   event  of   forecloaure  pro- 
ceedings.     The  allowance  £or  solicitors*    fees   is  $1100,     The 
fairness  of  the  amount   ia  not   disputed.     The  only  criticism 
indulged  ia  as   tu   the  ai^iount  ueing  apportioned  »  i^bOQ  on  the 
original  bill  and  ^60t  on  tae  otoneliill   croas-bill,      «hile  it 
isay  be   true  tniu  laetAOu  of  ciiMiding  an  allowance   is  unusual, 
still  ^e   think    it  warranted  by    the  conditions  found  in   the 
record  -   two   separate  solicitors  representing  two   different 
and  separate  Interests.      «ifhile   it  was  not   necessary  lor  otone- 
hill   to  file  a  crcaa-bill,   his   riiht   to  do   so   was  not  disputed 
before  tne   ciiancellor  and  is    tuerefore  unaviling  here.        The 
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•oMcitcrs'   feei*  are  pi'opcriy  coata   in   tne  cauae,    una  we  know 
of  no   reason   why  ccstii  lutxy  not  be  apportioned,   and  we   tnink 
the   condition  ci    the   record  In  thiu  case  Justificc  the 
ci:umceIIor *3  uctxon   in  apportioning  tiioc)  ao  hf  did.      Appellant 
Burno  acquirea  iiib  interest  in  the  mortgngett  property  with 
knowledge  of  all    x.Lz  alsixma  renting  upon  it.      it   is  not  ct 
ftll   inenuitabift  or   unconacionable  to  expect   \.iu&t  iiurne  di»- 
eharge   tlie   liens  Wixicii  tae  record  disciosed  at  ti.e   time  he  ftc« 
(juired  nis   interesx   b;i:fore  ne  urmil   be  perautted  to   enjoy  ti- 
tle to   tue  mcrtg&ged  property. 

Agreeing  au  we  dc  with  the  conoluaione  of  the 
learned  ch&nceiior,  tne  decree  of  tne  circuit  Court  id  af- 
firitad. 
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i.    •*'.    SfALSH,  )  i: 

Defendant  in  irror,        )         / 

)      Fir'OP.  TO  iiU.\UCli'.U  CUUHT 
vs.  ,  )       / 

\  )       /  CF  CHICAGO. 

CITY  O^:-  CHICAGO,  \  )      / 

i'lxintlff  in  Jirror.        )    / 

("' 

MK.   JUi>TIC£  H0U)OU  BBLIVMiJ:!)  THE  0PINIUI3   0?  THE  COUKT. 

Tbis   cause  is  "c-efore  tiae  court  for    iht  second 
time.        The  judi;;mfcnt  oTjtained  by  plaintiff  on  the  first 
triel    tLia  court  rtiversed  ■because   trie-  trial  Judge   errone- 
ously neld  tiisit   the   affidavit   of  aieritorioua  defent'e  did 
not    it-Rte  »  defense  and  excluded  evidence  tendered  in  sup- 
port  oi    tiie  deff;nae   aet   forth  in   auch  affidRTit.      wfilah 
T.    City.    185   111,   /.pp.    &i:l. 

Ihis  action  is  founded  on   u  contract  between 
the  city  and  plaintiff  for   the  trnnaportlion  loy  water  of 
city  garbage.     Thf.   contract  vas   ended  by  efflux  of  tiine-  and 
plaintiff  was  ^aicl  aii  he   daisied  T?i th   the  exception  of 
^1200,   ?«iich  he   eeekB   to  recover  in  this  action. 

It   is  net   denied  thtit   tMa  vl^iC-O  i^  due  under 
the  contract,   but   defendant  secke  to  recoup  damages   it 
Glaifiis  to  htive  suffered  by  reason  of  plaintiff  furnishing 
unseaworti-iy  boats,    which  resulted  in  one  of   thei:.  sinking 
in  the  Cniuagu  river*   occasioning   loss   to  defendant  of   some 
t^arbage  boxes  belonginti   to   it,    also  cauising  o'bstruction  of 
the  river.     The  value  oi    the  garbe^e  boxes  ioat  and  the 
cost  of  clearing  the  harbor  of   the  obatructionu   therein 
caused  by  plaintiff's  alleged  negligence  were  adjusted  by 
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the  CommiBsloner  of  i  ublic  YorkB  at  the  euni  of  ^ItiOL,,     On 
«  trial  before  the  court  vnthout  &  jury  there  w&s  &  finding 
and  Judf-^ent  for  .^1:;:00(  the  cuaoimt  ciaiiued»  and  defendant 
appeals. 

We  do  not  deeis;  it  proper  to  disaf;ree  with  the 
conclusiona  to  virhich  the  trial  court  arrived  on  the  facta, 
becauiae  the  evidence  is  conflicting  and  a  finding  in  de- 
fendant** faTor  might  be  sutntained  if  bucu  had  been  aiade 
by  the  trial  Judge,   ^e  ujust  therefore  concede  to  the 
trial  Jud£e  and  his  findings  the  presiuaption,  which  ob« 
tains  from  hiij  having  seen  and  heard  the  witneiises  and 
observed  their  jjianncr  in  the  giving  of  viieir  teatisiony,  of 
hia  being  tnerefrorc  better  ablf:  to  judge  of  their  credi- 
bility and  to  determine  the  weight  ^hich  ought  to  be  given 
to  their  testijiiony.   These  advantages  are  not  posaeased 
by  us  and  we  therefore  yield  our  judrAent  to  that  of  the 
trial  Judge,  in  view  of  the  advantages  available  to  hlaa 
but  denied  to  us. 

There  are  no  questions  of  law  involved  in 
this  oftse,  as  the  trial  Judge  was  not  requested  to  hold  any 
proposition  us  the  law  of  the  case.   The  questions  in  dis- 
pute are  of  fact.   We  see  no  reason  for  disagreeing  with 
the  conclusions  reached  by  the  trial  Judge,  for  we  are 
unable  to  ssay  that  iiis  findings  are?  palpably  contrary  to 
the  weight  of  the  evidence,   furthermore,  tne  Chicago 
river  i^  a  navigable  stresm  under  the  control  of  the 
federal  government.   Th«  city  could  not  have  been  com- 
pelled to  reaiove  the  obstruction  to  navigation  following 
the  sinking  of  the  garbage  boat;  therefore  it  cannot  en- 
force a  claim  against  plaintiff  for  the  cost  voluntarily 
assumed  in  doing  that  vhioh  the  lav  did  not  ci^ist  upon  it- 
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the  duty  to   do,     V/e  think  City  v,   i  ,   C,   Ivy. »   24i   ill,    3o, 
ia  in  point  on  principle.      The  city  not  being  coaipelled  to 
rep»ir  a   yiclcwaJk  (Jici   so  and   oougJat   to  recover  the  cost 
of   so  doing   from  the  1  ,,   C«   I^nilway,   and  it   was  held  that 
no  rrcovery  could  be  had,        litre   tiie  city,    not   being  liable 
to   clenr   the  river  of   the  obbtructicn  to  itu   uhiirmel   resulting 
from   the   Bini;.inc   of  plaintiff'ii  garbage  boat,    did  oo,   and 
now  ocekB  to  be  reimbursed   therc-fcr  by  plaintiff.        By 
analaf;:ous  resBoning  we  lioli3   that   auch  claiai  canxjot  be   en- 
forced at   1j?.w, 

Tho  judgaient  of   the  Municipal  Court   is  af- 
firmed. 
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THE  TRlBUm  COVirAliY, 
a.  corporo.ticnn, 

Brefendant   in  Error, 

▼s . 

K.    T.   kcCATlTHY^and  M.    T?. 
BY^^TIK,    ccpr.r-fcncra   doinc 
business  as  HcCARTHY  ft 
BYRTTl*:, 

i-laintlffa  .in  Error^>       ) 


15RR0R  TO  ISOTICIPAL  COUBT 
OP  CHICAGO. 


\  / 

liR.    JUGTICS  K0LD0M'^;E.LIVEHED  THf:  OPINION  OP  THii  COURT. 

The  controversy   in  tliia   ;-*uit   rebates   to  a  con- 
tract  for  ticlvtrtisirig  bftv/eexi  ilfdntiff   anrt  defendants,    in 
\7hich  R  judi.,a:ent  for  ^666,45    -'as   entfred   in  favor  of  plrin- 
tiff ,    upon   the  verdict  of  n  Jury  instructed  by  the  court, 
from  vdiich  judtiaent   defendantsoseek  this  reriert  end  ask  a 
reversal. 

The  verdict  in  tnis   cMEie  v&b  inBtructod  to;'-  the 
tricJ    Judge  at  the  cIchc-   of  aia    the  proof e,    vhieh  included 
ull  the  proofe  proffered  hy  c'efoxnUAnts.      peittier  the  oon- 
trt'Ct   nor    the  liability  of  defendants  thereunder   to  plain- 
tiff ie   in  dispute.      L'he   contest   relntcB   coiely   to  the 
tuacunt   due.      Def encantB   clP.iKcd  rt   the   trial   that  th<sy 
'.vere   entitled  tc  e  credit   of  ^35, 4S,   vi^ich  plaintiff  had 
failed  to  nllcv?  on  the  account. •     ilaintiff  conceded  a 
credit   for   thie   itcKi,      Def endantc   alDo    clcitud  thut  two 
Iteice  cl  ^<i07.i6  and  j;jl76,'^ei,    evidenced  by  defendt»ntB« 
check*   tc  plaintiff,  had  r.ot  been  credited.        An   exftuJ na- 
tion oi    the  Recount   shows   that  in   this  contention  tuuy   .vere 
in   ezroi'.        After   the  matuiint;   of   the  inaebteancaa   in   suit 
defendants  wrote   to  pl^vintilf   the  follc^ving  Icttor: 
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"life  feel  your  generous  spirit  in  granting  us 
the  time  you  have  in  payiaent  of  our  bills  and  we  regret 
that  we  have  to  trespass  so  severely.  You  c&n  rest  as- 
sured that  the  least  easer^ent  in  the  real  estate  market 
will  enable  us  to  dispose  of  •Home  of  our  noldings,  'uhen 
we  aiiall  promptly  remit  as  we  so  well  recognize  v/e  should. 

tJe  eiiclo^e  c:.ecK  for  '^16i),^4  to  cover  October* 
Kovember  and  Decei:aber  and  hope  by  cloiie  of  month  we  will  be 
able  to  reduce  a  few  more  months.'* 

We  are  constrained  to  believe  from  the  evidence 
that  the  defeii^e  interposed  is  inspired  from  financial 
stress  and  not  from  any  meritorious  claim  for  credits  not 
allowed.   The  defense  was  an  aff iri^iiative  one,  which  defendaAta 
failed  to  maintain  by  their  proofs.   It  was  tuerefore  the  duty 
of  the  court  to  instruct  the  verdict  in  favor  of  plaintiff, 
which  it  did.  Pefeadants  adiaitted  in  writing  the  correctness 
of  plaintiff's  claim  after  receiving  its  itemized  stotement. 
They  failed  to  prove  the  incorrectness  of  any  of  the  items 
of  suoh  statement,  barring  only  the  ontj  for  |35«43,  which 
plaintiff  conceded. 

Jrlaintiff  has  failodan  idditional  abstract.   This 
«aa  made  necessary  by  reason  of  ii:.pcrfection8  in  defendants* 
abstract.  Thb  cost  of  the  additional  abstract  will  therefore 
be  taxed  as  coats  in  the  cause. 

We  are  of  the  opinion  that  the  verdict  and 
Judgment  do  exact  Justice  between  the  parties  and  that  the 
record  ia  free  from  reversible  error;  therefore  the  juagment 
of  the  Municipal  Court  is  affirmed. 

AFFIBMEI}. 
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TKOM/xii  K.    HUNT,\  )  , 

Defen(lU*rit   in  lirror,        )        / 

)         feOB  TO   MUT!ICIi'AL   COimi 

\  )     /  Oy  OiiiCAGU, 

ilaintiff  H^  Brror.        ) / 

\         / 


\ 


/ 
lai.  JUiiTIOl  HOLiXJM  BELIVEHED  THE  CFIWIOH  OF  THK  COUHT. 

i-laxntiff  had  judgment  for  ;^1000  on  the  verdict 
of  a  Jury  in  an  action  of  fraud  and  deceit  against  defend- 
ant, who  seeks  thia  review  and  aaka  a  reversal, 

jefendant  sold  to  plaintiff  a  half  interest  in 
the  halsted  liand  Laundry  owned  by  hiraself  and  one  i^red  ivuntz 
as  partners.  The  fraud  alleged  consisted  of  representations 
by  defendant  to  plaintiff  of  the  value  of  the  mncainery  and 
good  will  of  the  iialsted  Hand  Laundry  huaineos  and  in  the 
amount  of  buaineaa  whioh  the  laundry  did  and  the  profits 
which  it  nuide.   Ijefendant  was  in  the  laundry  buainesQ,  but 
plainlifl  was  a  stranger  to  that  business,  ilaintiff  re- 
Ixcd  ui^on  tne  truth  of  the  representations  n:ade  by  defend- 
ant end  in  faith  of  the  verity  of  such  representations  paid 

defendant  #800  in  cosh  and  gave  a  note  for  #700  in  addition. 

and 
in  which  note  Kuntz  was  joint  maker .^waich  note  was  secured 

by  a  chattel  mortgage  given  by  plaintiff  and  i-unta  to  Keat- 
ing upon  the  laundry  property. 

The  statement  of  claim  alleges  tx^at  the  repre- 
aentations  were  false  and  were  knovm  to  be  false  by  defendant 
when  he  made  them,  and  that  the  operation  of  the  laundry 
demonstrated  their  falsity,  and  that  instead  of  making  money 
the  laundry  lost  about  oixteen  dollars  eac/i  week. 
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Defendant,  on  account  of  tiie  non-payment  of  the 
note  secured  oj   the  Ci-pttel  morti^iage,  foreclosed  the  aiune  and 
bought  the  mortgaged  property  at  the  foreclosure  saie. 

j.'^fondlant  relies  for  reversal  upon  tne  conten- 
tions that  the  omended  stnte^acnt  of  claim  states  two  causes 
of  action,  and  that  his  laotion  to  strike  the  same  from  the 
files  was  denied,  that  the  verdict  is  against  the  law  and 
the  evidence,  errors  in  the  adniisaion  and  excluaion  of  tea- 
tiiDony,  in  denyiufe  the  ruotion  for  a  now  trial  and  in  arrest 
of  judgii^eut,  an.j,   in  entering  judgment. 

.It  in   quite  true  that  tne  statement  of  claim 
states  a  dual  causti  uf  action,  -  one  for  fraud  and  deceit 
and  tne  other  aeeiiinii  to  ay/oid  the  contract.  The  reasons 
for  tne  laotion,  however,  are  mule  and  argued  in  this  court 
for  the  first  time,   rnile  defendant  moved  to  atrike  plain- 
tiff's ai..ended  stater^ent  of  claim  from  the  files,  ue  gave  no 
reason  for  such  motion.   In  order  to  avail  of  a  variance  in 
a  Btateaent  of  clnxia  or  the  etatement  of  a  dual  cause  of  ac- 
tion, in  a  motion  to  atrike  sviCh  statement  from  the  files, 
reasons  therefor  must  be  Bi^en  to  the  trial  ,1udge.   If  there 
was  a  variance  and  the  motion  was  made  on  that  ground,  the 
defect  could  be  cured  by  amendiaent;  and  it  is  likewise  the 
case  if  two  causes  of  action  were  stated;  3uch  defect  could 
be  cured  by  an  amendment  which  i!»ould  eliminate  one  of  them. 
A  mere  ujotion  so  to  atrike  without  assigning  reasons,  is 
meaningless,   ouch  irregularity  is  in  this  condition  of  the 
record  cured  by  verdict, 

-There  are  errors  in  the  rulings  of  the  court 
upon  both  the  adaiiasion  and  rejection  of  evidence,  but  they 
were  not  material  to  the  issue  and  do  not  affect  the  ultimate 
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aerite  of  the  case.   The  evidence  of  plaintiff,  if  uncon- 
tradicted, is  iiui'f  ic  ient  to  euatair;  the  vtrdict,  ^i.nd  it  wao 
for  the  Jury  to  a&.y   from  ell  the  evidence  as  to  '.-rhich  of  the 
witnesses  th^lr  judfysnent  might  dictate?  were  worthy  of  credit 
and  to  find  a  verdict  accordingly. 

n'e   further  think  the  evidence  eatablishes  the 
fact  that  defen(3T!nt  was  not  so  luuch  in  the  laundry  business 
as  he.   >?aa  iii  the  tuainoss  of  ucllinj;  laundries.   This  par- 
ticular laundry  had  been  acid  oeveral  tir^eB,  and  the  pur- 
cbaaers  prior  to  the  purchase  by  plaintiff,  in  dispute,  lost 
their  intcreot  in  the  laundry  in  the  same  way  hs  did  plain- 
tiff.  It  i.B  a  logical  deduction  froas  the  testiii^ony  that, 
ir   a  little  j.ore  tcan  two  years,  defendant  from  repeated 
(sales  of  his  interest  in  the  lial sited  Hend  Laundry  realised 
over  |4<:C0;  that  on  one  occasion  defendant  stated  that  the 
only  T*ray  tc-  ffielie  soney  cut  cf  the  laundrj?  wns  to  aexj,  hio 
Interest  in  it.   '(k.t'n  jdaintiff  er^reBscd  a  desire  to  call 
in  a  laundryman  to  louk  the  property  over,  defendant  told  him 
it  viXiB  rot  necesoary;  thnt  if  tiings  irer*?  not  ms  he  repre- 
sented, he  would  tKk«?  tho  laundry  off  hio  hands  or  find  a 
purchaser,  llaintiff  evidently  relied  upon  the  bona  fides 
of  tiiis  3tftte:iient  v/neu  he  cloned  uhe  purchase,   in  this  he 
was  doceived  to  his  undoing.   This  was  a  fraudulent  repre- 
sentation, upon  the  assmued  verity  of  which  plaintiff  had  a 
right  to  rely,  and  ne  was  therefore  excused  from  making  any 
independent  inquiry  from  tiiose  having  knowledge  of  the 
laundry  ousinebs,  according  to  his  expressed  intention. 

There  was  evidence  in  the  record  from  ?fhioh 
the  ,iury  had  a  rif;ht  to  believe  that  defendant  said  to 
plaintiff,  "1  ^'ill  tell  you  the  best  thinp  tc  do;  yon   have 
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teen  here  long   enough;   you  had  better   sell   out.      There  have 
been  experiencea  iaunclryfiien  in  Uxis   vlace,   an>il   tney  could 
not  rafjkf  eny  money  -   thej  hod   tc  go   out   -  you  )ind   better 
sell    tnia  laundry,      x  am  a  laui:iury':^n,   but   i   could  not  moke 
any  money  here.      The  macianery  is  not  adequate   to   turn  out 
enough  work   to  make   the  tuoney.      This   la  one  of   the  beet 
•al&ble  lauridriea  on  the  ..>outn  uide;    you   can  get   Qome 
Buoker  to   buy  this  laundry",    to   vuAch  plaintiff  replied, 
"It    will   only   btt    Siulu  by  icua   xu  a    ati-Rif^ht,   honesst   and 
bueineac  lilc;   way,"'      If    Ihe  jury  believed  that  dsfGnaant 
BMide    auch  a   atater-isnt,    it   ieadea   to   ciiaractcrize   the   con- 
duct  of   def enuarA   and  his  i;;(rLtod8   aa   dxshoneat, 

DefendanL'a  VMrbrCii^y   vas  aiiso  i;npeaoh©d  by   sev- 
eral  witnetJBca,    aim  the  jury  hau  the  rignt   -   tvnich  they  seem 
to  A&vy  exercised  -   to   disbelieve  defendRnt's   testiiaony  vrhere 
it  waa  in  conflict  with  that  of  plaintiff  and  r.iB  '.yitnesses, 

I'he  jury  iiad  a  rignt  to  find   tiiat   the  represen- 
tationa  constituting  trie  fraud  and  deceit  averred  't'i^ere 
proven,    and  tiiat  the  defendant  xnew  tne  repre»ent©.tions  xaade 
were   false  at   the   tuae  iiq  atade   tbem,    ana   thot   they  were  aiade 
with  the  evi'-ient  purpose  of   deceiving  and  defrauding   the 
plaintiff  in    the  transaction. 

The  abatract   of  aefendant   is  extremely  unfair 
and  oruits,   we  iTiUSt  aasufiie  designedly,    evih'^nce  which  supports 
plaintiff's   contentions  and  eatabliehea  the  fraud  o.nd  deceit 
charged  against  defendant.      ^.ne  additional   abatract   filed  was 
therefore   neccseary   to  a  fair  consideration  of  the  case,   and 
the   CAjjeiiue  of   aucn  additional   abstract   will   be   taxed  as 
costs    in    tuo   Ciiuse. 

we   think   the  Judgtaent  of   the  l.;unicipal   Court   does 
Justice  between   the  parties  vMd   it   ia   tnerefore  affinaed. 
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"»%''*?:  i^&%%.n'-r^  ^i^s^iih  bars  bis&%'i  s.'j..i   ■^ai^usii&uo'^^  a«o,i^^^ 
i!^im  s-xsj-i^f  ■^ait.t   st.«a>i-  iOf^B   vmsiii'   9&^.ai  tifii  ■«i«,ij?  S'ii^  i/i  »aX.«l:  »*i6»w 

bus   ,mi;^:jo  i5,<i;?  ""1:8  siiaiJmti^hi&CitfQ  t.i&'t.  a  ai  xta^&^&^a-  ^totf^t&tii 
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ITBKL  ii,   CAffN   et  al., 


T». 


^ 


\_.. 


''Appellants, 


JACOB  OLuU  et   h1.. 


\  Cli03£>  MIL.    ; 

\  /  i     c^ijrji  Oil?  cciuii;  coutiJTY. 


/«J5>pc 


2\l6US.. 


lUl.   JUoTlCS  HCLDOK  »£LiVl«l;l)  THK  OI^IKIOK  0?  TliF;  COliP.T, 


VMl  entente  in  Cb,iotte<^  between  :  thel  &:*   Cann  and  j^citlie  u, 
Rugiies,   brcfcher  tu:a  siiiter,    tenantts  in  cotiaoa  of   Uio  prop- 
erty of  which  partition  \:v.z  sougiit.      incidsntsilly  the  bill 
■out,iit   tc  reiiicvfe  certain  tcji  deeds    uq  clcs  ua  btiufc  invtilid 
ana  a  cloud  upon  \,hc    »itlc, ana  oil  crcd  tc-   cio    cqu:i.ty  ti;y  shaking 
sttoii  payuenta   tc  Cloe  as   the  court  slight  <aireot,      Clvo  unsafrered, 
insidtlng  tlmt  hi  a  i&x.  deeds  vfire  v^Ix:i  c^io;  t£*a'w  tiic  property 
tNie  his  in  virtue  or   such  ueeds*   bnu  ihut  nuxtLer  Caum  nor 
Hughes  nor  6ny  one   clue  hud  ar^y  ri^t  oi'  t^lle  in   or   tc   the 
property,     Tho  other  defenoants  &nb««6reu  anu  replioutions 
thereto   w«re  iiled  nxia   th^  u&uae  stooa  ttt   issue  ana  was  re- 
ferred to  a  master,    but  no  he&rlngs  were  hnu  ot  prooi    t&ken 
1»cfcre  hla. 

iihlle  the  »uit  for  p&rtition  was  pending,    the 
City  of  Chicago   for   thf-  u»*«r  of   schools  coawtenced  cond«uunation 
prooeedinge  sig&inet   the  property    sougixt  tu  be  partitioned, 
In  which  all   the  parties  to    this  record  vere  parties  and  ap- 
peared and  had  their  rig;  ts  adjuaicated.      in  the  condemnation 


proceedings  cann  ana  r.ughes   were  found  to   be  tenants  in  oomnon  f-^. 


b^ 


I'l  u  Jim w  ■  4dm.  »Mi.a«i-iM. 


&ijSj  Dvi  -.rs  al  oi^i^*  xq  ■^ii-^1%  f^i-sa  ^^^4  sssia  #,iq  t««.-x»K  »«Jiiig»itB:- 
^m^!^^kmo  0^  «i     .,^^4ms>lbiit,i)m  ^imit  xl»m- M»M  htm  ib»T«»q 


subject   to   txxc  Bimuntn,    ftltia  interest,    expended  by  K,loa  In 
the  payment  of  taxes,   evidenced  hy  the   tax  deeds  tc  aIa. 
The  value   of    tJi^e  property  wac  lounu  \.o  oe  ^iiv»SCv^.     I'he 
eourt  also  leuna  taat  tiie  psirtitJLon  suit  was  penUing  £>.ad 
that   the  amount   expenaed  by  0IOi»  ic£-  hid    La.:  title  £uuountoa, 
with  Interest,    to  ^66&,44|    ana  ordered  iuui.   tnun  to   av  p&id 
to   the  "ounty  Treasurer,      m   thxa  conuitioii  oi'   thb  litigutioa 
Hughes  filed  in    the  pi^rtition  suit  his  croou-bill*   iti  -ifiixoh 
he   set  up  all   the  facts  in  tiie  oond«maiiori  proave(ki.h.e.»   iu- 
eluding  the  money  found  to  toe  «ue  Oios  and  oruert^a  pf«id   ic   the 
County  Treasurer,      m  his  crosbobill  LUjsUes  averrod  thbt 
"there  reuainsLno tiling  further  tu  de   aone  in  these  iivcc^au- 
ings  under  the  bxli    fur  partition  herein,    except   to  provide 
for  the  distriouiion  and  paynent   to    the  pa^rtxes   en^itiad 
thereto   of   the   said  siua  oi  ^ti^d.<4i4  uu»  held  ty   who  v^cuiity 
Treasurer  of  Cook  county,    in  aooordaxiue   w^Ui  the  pruYXslona 
of  the  said  judgment  order  entered  veoimtiisi'  i>,   19X4,   in  the 
said  oondeianatioa  proceeding.*"        Cios  answered,    deuying  liu^hes* 
title  to  the  property  set  up  in  tne  croatB-biiX,   and  <2very 
other  material   aforiaent  of   th6  cro&&obxii,    which  xatttx  o^ 
int{>rpretation  Included  a  denial  of   the  averment   that 
Uughes   tms  entitled  tu   the  ;uoney  in  the  hands  of   the  County 
Treasurer,     Clos  also  filed  a  oros&-hill   which  %aa  never 
answered  and  was  finally  abandoned.     The  decree  appealed 
froa  by  liuglies  diaiaiased  the  bills,   origixt^J.,  amcnccd,   sup- 
pXemental,    and  crosa»   and  awarded  to  Uloa,   under  the  iUghes 
erosa-bill,   the  ^#<»o.44  ia   the  oouiity  treasury. 

The  decree  recites   that  from  '^the  pleadings,    the 
evidence  and  the  proceedings  herein,*'   Olos  is  in   equity  en- 
titled to   be  paid  the  uioney  deposited  witu    the    .ounty 
Treasurer  under  the  order  in  the  condamnation  proceedings, 


,^<$ia,uQim  i^lJt.i.^  xHii  i&id  %Qt  aei^  Y,«i'  Mja.iCia<|3t:»  imntmei  ®m  imi^ 

S4il-  as?  M«ti  fcas'^i-^ij'jo  sa,?*  soli)  »«o  &tf  o^  foeuiet  ^»aoitt  BiU  $aii)«Xo 
*»-3ii-i  £^s>^Siav^  asxISiiij  4:i.i'i~«fe <>•'<•»  fti4  jii      ,it^ifcfa«»«t  VaeoO* 

s*^a«v««g  «.4   irx|*r*>^»   ,ai.®%si4  ti0ui!t%mq.  %tA'  lll>;i  9fif  %9bau  .e^Hi 
■  '-*xm»'m%.i  x$mm^  i^MiMl  ■»i^,i&it^^  tiM.  .^M^ 


pursucnt  to    that  cxdar  anti  decrcGS  txxat  the  aame  be  paid  ac- 
eordingly. 

Appellant  argues  that  the  decree  is  erroneous, 
first,  because  Gloa  was  not  legally  entitled  to  the  amount 
decreed  hiiu,  and,  second,  because  there  were  no  pleedinge 
before  the  court  entitling,  Gloo  to  affirmative  relief. 
there   is  no  oortificate  of  evidence  in  this  record;  there- 
fore, in  law,  every  intendment  is  to  be  indulged  necesnary 
to  auatain  the  ultimate  facts  found  by  the  decree.    The  ul- 
tiiiutte  fi>.ct  found  by  the  court  from  the  evidence  is  that 
Glos  is  entitled  to  the  araount  deposited  with  the  county 
Treasurer  under  the  order  entt^^red  in  the  condemnation  pro- 
ceeding. 

It  will  be  presumed  &©  matter  of  law,  in  the  ab- 
sence of  a  certificate  of  evidence,  that  the  evidence  is 
sufficient  to  support  this  finding  in  the  decree,   it  is  not 
necessary  to  recite  evidential  facta  in  a  decree.   The  ulti- 
mate fact  found  from  the  evidisnce  ia  sufficient,   Allen  v, 
Litoyne «  102  111*  ^5;  jUn^  v.  Kin|^,  815  ibid,  100;  jUgnjge  v. 
Heyer.  1»5  Ibid,  420. 

The  T>1  ladings  in  the  partition  suit  challenge 
the  validity  of  the  .loa  tax  title.   The  cross-bill  in  the 
partition  suit  l>y  appellant  Hujshes  recites  the  proceedings 
in  the  condaTan.Htion  suit  and  the  award  made  to  (jloa  for  pay- 
ments ;sade  by  him  for  his  tax  title,  with  interest,  and  the 
oaysaent  of  such  amount  into  the  county  trea^iury,  olaiiaing 
md  his  ca-tensnt,  ithel  h,   Cann,  were  entitled  to 
.ey.   <^e  think  that  the  tax  title  of  Glos  was  attacked 
y  ungle  of  the  partition  bill  and  cross-bill,   i^ore- 
Wr-  the  propriety  of  the  order  in  the  condeamotion  proceed- 

s  not  challenged  and  therefore  its  integrity  attinds  od- 


-^  ISi,l^^     .^ai»loilti^«i   ®J;  sfwa^lai^  s^d»  m%'S.  b&M@t,  t»,s»t  »i«ai 


fflltted  so  for  aa   tho  record  before  ua  io  concerned. 

Appellant  by  hia  oro8a«bi.ll  roetricted  his  rietbta 
in  the  partition  litiijjjatlon  to  one  'iuestion,   viB;      ae  to  >*io 
was   entitled  to   tne  sioney  p»id  to  the  Coxmty  Tres.?urer  ur-der 
the  o.r<if»r   in   thr^  cond«»siration  proceeding*;,     Tiiat  vfss  the  orly 
ouitter,    in  ;\X1,    the  -vr.riea  brancbee  of   the  litif^atior.  which 
had  been  before  the  court,   calling;  for  itn  de-cianon  c^nd 
■tttlejnent,      it  voyld  slrnost   aema.  that  appellant,  woitld  be 
♦•topped,    unJer  the  etate  of  the  pleadings,    to  disput?  the 
rignt  of   the  oourt   to  i!«»tarmine  to  ■x'hor.L  t;ie  jsoney  attould 
be  piid,      Vhat    HQ-a   uhe  evi'Jient,    an^lo,    ^nd  only  T^'urpcfi?  of 
appellant's  crospi-blll .      Id   a  i»iei3?rire  it  ;9axtooi:  of  the 
•leifitHits  of  SI  bill   of  interpleader,    In  which  the  question 
of  laho  wae   enti. Me>1   to   th«>  monoy  In  ths)  h^nda  of   the 
County  Tremsjver  ww*  ?»  question,    '+nd  tne  v^nXy  qU'setiGn,    to 
be  ti»*t.«s*"ii«ed  hy  trie  coj.Tt.     To  hold  othsrwiiie  i?vjul-l  terul 
to  a  !J-jrv©rsio.M  of  Ju-Jtice  by  '.iapi'iyinK  0?.o8  of  th->  money 
to    jiiinh,   in   the  ii^v^otion  between  all   of   the  partial, 
the  court  had  eoletanly  held  ho  ^^aa  wntitied. 

Aftar  tie  candomnatian  proooedings  thfi  money 
awarded  ofcooia   in  the  place  of   the  lr.nd,   an\  from   that  monay 
QlOB  was   entitled  to  be  [.vtiid  tho  rvaount   of  hia  clnia.      In 
the  ;jfirtitlon  proceeding:,  but  for  the  intervention  of  the 
eondtsfsuation  prooeading,  under  the   olet'^idinijs  and  t>ie  x'roof 
Olos  ^ould  have  boca   ontitlyd  to  bs   claoreed  t/i«  wriiouHt  due 
hija,   and  a}.ip;-:ilirAnt  ani  his  co-tenant,   Ca;»n,   d«orf!ecl  tn  v^.y 
suoh  :ymo\xu%  as  ft  contUtioa  precedent  to   v.>ie  r-sraoTal  of  the 
oloud  and  lien  oreated  by  Glo»»    t:iac  ii^le, 

'She  decree  of   the  Cirouit  Joart  dc>es  juutico 
iM^Wton  tne  parties  and  i»  nffirtaed* 


,t!SS.*''    fJO  J  »]■,«?**■  5"    «5',ii    f.'>'4    .'i'S-ni'*!*^    ^fiiJiiO    »fi^    •»fe1«5»»'f   !«©©«»   toil 


(^ 


^/>«^ 


267  -  ^2^A^ 


KThEL  k,   CAMK  Vnd  ) 

WILLIAli   A,    CAim,  ) 

Appellants,        ) 


▼a. 


LEflLliL  C.  HUGllES  et  al.. 


)/  Atl'RAL   FROM  CIRCUIT  COURT 
or   COOK  COUNT Y. 


Aii|>ellee8. 


MR,  JUaTICJfi  HOLBOM  DELIVJSRED  TEE  OPIKION  0?  THi:  COURT, 


This  is  an  appeal  froai  the  same  decree  in  which 
the  appellee  Leslie  0,  Hughes  also  appealed  to  this  court. 
The  original  mover  in  the  cnse  vms  appellant  Ethel  Ivi,  Cann, 
i3he  and  her  brother,  the  appellee  hughes,  were  the   owners  as 
tenants  in  common  of  certain  real  estate  in  Chicago,  which 
appellant  aoutht,  subject  to  the  tax  title  claims  of  Gloa, 
a  party  defendant,  to  have  partitioned.  The  property  was 
subsequently  taken  for  the  use  of  schoole  in  certain  con» 
dwanation  prooeedings  by  the  City  of  Chicago,  All  the  par- 
ties in  interest  in  the  land  were  parties  to  the  condejunation 
suit  and  appeared  in  that  suit  and  litigated  their  several 
claims.  The  property  was  condemned  and  an  award  of  damages 
amounting  to  |20,50C  made.  Of  this  amount  $665,44  vias  found 
to  be  due  Glos  for  his  tax  title  interest  and  ordered  to  be 
paid  to  the  County  Treasurer  of  cook  county,  Leslie  c, Hughes 
thereafter  filed  in  the  partition  suit  his  oroas-bill,  by 
which  he  sought  to  have  the  last  mentioned  money  decreed  to 
be  the  property  of  iiis  sister,  the  appellant,  and  himself, 
and  not  the  property  of  Glos, 

In  the  appeal  of  Hughes,  general  number  22325,  we 
coincidently  herewith  have  handed  down  an  opinion,  yor  the 
reasons  in  tlxat  opinion  set  forth,  the  rights  and  interests  of 
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.    &B  a-x^nwo  :.a^'   «^s,.   ,^^AB^n  ^&iu,iqsi  mi^    .^s^iQ-Lfi  tail  fyzB  ^mi 
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•sselS  to  r^'TOsjo-sq  9iii  inn  bti& 
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l.d% 


appellant  here  being  the  same  as  those  of  the  appellant  in 
number  25=;325,  the  decree  of  the  Circuit  Court  is  affirmed. 

AFFIRMED. 
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H.  D.  3AaTH  H:  COMPAKY,  ) 

a  corporation,  ) 

Appellant,     ) 

i   A^J^AL  PROk  MUNICOPAL 

▼».  \  )        / 

))      CfoUHT   Oy   CHICAGO. 
AURORA  AUTOMATIC  MACjilHKHY  CO.,       )      I 
a  corporation,  )   / 

Appellee.  )/ 

\_^ / 

iiR.  JUiiTICE  HOLDOM  DELIVERBD  THK  OI^IJilOB  OP  THE  UOURT, 

This  is  an  appeal  from  a  judgment  of  nil  capiat 
and  for  costs  entered  on  the  finding  of  the  trial  juJge,  to 
whom  the  cause  waa  submitted  for  trial  without  a  Jury.   The 
action  ia  for  damages  for  an  alleged  breach  of  contract  for 
26,000  "crank  forgings."   Zach  party  claims  the  other  breached 
the  contract.   It  is  evident  from  the  finding  and  judgment 
of  the  trial  Judge  that  he  concluded  that  the  plaintiff  so 
far  breached  the  contract  tirxat  it  could  not,  under  the  cir> 
cumstances,  maintain  an  action  for  any  daajages  which  it  might 
have  suffered  by  reason  of  the  refusal  of  defendant  to  carry 
out  its  part  of  the  contract. 

on  October  4,  1913,  defendant,  througn  its  pur- 
chasing agent,  wrote  plaintiff:   "tlease  cancel  the  above 
order  for  crank  forgings,"  and  plaintiff  responded  to  this 
request  by  a  letter  to  defendant  in  which  it  wrote:   "Most 
assuredly  we  will  not  accept  your  cancellation  of  your  or- 
der ^<  *  ♦  as  per  your  If^tter  of  the  4th  inat.  Your  order 
was  accepted  in  good  faith  after  special  quotations  had  been 
made  to  you,  *  *   *       unless  we  have  your  instructions  here 
by  the  morning  of  the  14th  to  proceed  v/i  th  the  order  as 
originally  placed  with  us,  the  matter  goes  into  our  attor-      -^ 
ney*s  hands,"  and  into  the  hands  of  plaintiff's  attorney  the    ^^ 


ewisa  «  aes 
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matter  went. 

There  were  other  negotiations  by  letter  and 
through  plaintiff's  attorney,  whicu  culaiinated  in  a  letter 
from  defendant  to  plaintiff  of  'iov ember  11,  191S,  in  which 
the  troubles  between  them  were  recited,  and  the  v/riter, 
after  expresaing  regret  that  plaintiff  should  have  seen  fit 
to  put  the  matter  into  the  hands  of  its  attorney,  said: 
"The  writer  had  a  conversation  with  him*    (plaintiff's  at- 
torney) "requesting  that  yoii  mnke  shipment  of  the  crank 
forginga,  2,  ;  0  sets  per  month,  until  the  order  was  com- 
pleted.  TO  this  arrangement  he  objected.   The  writer  then 
told  him  that  you  should  make  shipment  of  the  entire  order 
as  soon  as  you  could  do  so,  and  that  we  would  accept  de- 
livery, Ke  insisted  upon  our  paying  ?A500.00,  this  amount 
to  he  deducted  from  the  invoices  as  you  raade  delivery.  Now 
we  do  not  think  that  you  should  insist  upon  any  such  demands 
vdien  we  are  willing  to  take  the  forgings  as  soon  as  you  can 
make  delivery.  *  ♦* 

Defendant,  on  December  5,  1913,  telegraphed 
plaintiff:   "When  can  you  deliver  2,000  each  right  and  left 
crank  forginga?  Wire  answer,"  to  which  plaintiff  replied: 
"Your  telegrwm  of  even  date  referred  to  our  attorney  in 
Chicago,"   After  plaintiff's  attorney  had  refused  to  msike 
any  deliveries  of  crank  forgings  unless  defendant  paid 
#1500  in  advance,  defendant,  December  15,  1915,  wrote  plain- 
tiff aa  follows:   "On  account  of  the  refusal  of  your  firm, 
through  your  attorney,  to  deliver  any  forgings  for  cranks  in 
accordance  with  our  order  of  Lay  19th,  1915,  we  have  decided 
to  cancel  that  order,"  to  which  plaintiff  replied  and  said, 
inter  alia:   *We  do  not  believe  under  the  circumstances, 


-Uiii&l  &  al  tiz^iKaim-iisti  40iXJw   ,te>ifJ'3:«'>i'#.s  s '"ill ^^ Kiss Xq  i^^sstst^ 
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tli&t   wn.7    one  uould   t.ruoL  yru    or   rive  you   rr.y   ci-t:ait»    ami   we 
bcMcve   tliorou^.hly  th*   court   will   upl.olcl  uo,    pnrticularly 
when   f*   nunl)'»r  of   rftoords   ?',re   prouuceu   to    them.      if   you   do 
no  I   wisl)    *-c   piny  fair,   vnt  "vill   hsvc    to   see  whether  you 
on.tiOt  hr  hxnde   to  piny  Ti  ir." 

Couria«l    in    the  hrxfT   for   T>l.p.intiff    testified 
as  a  xritnfuB   that   he  Iru-^ic   thp  om^.rncr.   provicied   for  payment 
in   oixty   >'-nyB  after   the  rcodp  7M»re   jir.ipped,    anri,    so  knowing, 
he  rpfuGC(-    t,o   advis*?  bi«  cli«»nt   to    ship   the  for/.infc8  unless 
^l&CU  "/Bs   rttld  in  ndvtau;*/   or  i-'j-j-intif 3    was   otiifiviae  indeani' 
fied. 

if   plaintiff  hnd   '^cted   upon   the   ?^tlemT;t<»d   can- 
cel'(otion  by   defendant  Cctob*^r  4,    191.'.,    of   the   contract,    it 
would  hnvi3  I  nd  a  right   of  sction   to    rescover  whfitever   damages 
it   fuight   ;w.ve    suatnintid    oy    rf.ixvon   of   defendant's    tiiua   breach* 
iny  its   contract;    but  ^.OnJ.ntiff    ijcupnt    to  hold  defendant 
to   the   terria   of    tne   cfxi tiact ,    wiitsreupon   defendant,    reaiiz- 
Inj:    its  oblipuiviuii   tiiereii.nder,      ^,ave     instructions      to 
pj  r»..intif  ^^   to   fill    th«?  ocn  tract   by   etartint;   shipment   of   the 
fort  ingfi. 

}  iMintif f   trirvugh    ite   attorney   th»>n    endeavored 
to  r>*»lcp   r>   r.fw   contract   yritii   oef^ndant,    find   inaiiii.oii   on   ray- 
wf'Tit   cf    -Ibi.O  or   of   Iruiercnity   J>s  n   >vi.n^  qi»|  tion   for  perform- 
anoe  en    i  t;-*   oart   of    thf  contract    Uftween  thfrm,      Defendant, 
af.    it  hr.d   s   right   to,    rfifowed  to   rio    this,    »nd  cancelled    the 
ccnirect,    .-^s  wbove  recite'i. 

.'<«    think    i.h<T    cr.se  i-i  eutnted      by  plaintiff 
sc    clforly  <'.eaionatrates    tiiat   i '.   v.«is   »ji- ixJiarily  in   iiefault   in 


bi^nMe^^    njin^^C^   Tori^.k'T*f  «rf..   s.rx*«n«63 
6«*^.^.^a&    t^V^Cf<..^«    -S^Yoa^l    O^    «6l.f3^    ^O    ;r^^it   48    6^.^    9V«lf  felufi^ 

-JixfGii^x   ,i>tai>n9'ia^  i'soq:^e'x«xte  ,^o«^xj.u,>£,  wid-  ^<;»  ai«t»^  adjfoi 
.^r^Rbtmt^^     .TO4J  mnmf^^  i.imt^i,,iti^  «,ii  %o  .;?t;«<f  kti  ma  t^t»iw 


refueinfe  to  carry  out  the  contract  as  made  and  in  endeavoring 
through  its  attorney  lo  impose  new  conditione,  tLat  it  haa 
no  remedy  for  any  damage  vlixoh.   it  msy  have  suffered,  be- 
cause such  deun&^ge  flows  froBJ  its  own  action  in  refusing  to 
carry  out  tho  contract  r*-s  omde. 

Agreeing,  as  ve  do,  riUx  the  conclusion  and 
judfiaent  of  the  learned  trial  Judge,  the  judgment  cf  the 
J&unlcipal  Court  is  affirmed, 

APPIRIiLED, 
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BURKFTT   OVTIKIJ,  )  I 

Appellsnt,      )  y 

)         ;.l:^'AI,  PRO*!   3UPKKI0U  COURT 

vs  ) 

j    I   0?  COOK  COUMTY. 

E3TK>':R  ovknu 


Appellee.    )   |^ 


m,  sxjs>'ncr.  vxOhmv.  mnvmsD  the  opikioh  o?  the  coukt. 

The  parties  to  thia  appeal  are  Husband  and 
wife.   The  husband  charged  his  .nfe  ^ith  adultery  «nd  filed 
his  oill  seeking  a  divorce  on  that  ground.   The  wife  answered, 
denying  the  adultery  chcrge.  on  ©  hearing  before  the  Ohan- 
cellor  the  bill  was  diamissed  for  want  of  equity,  end  ap- 
pellant prosecutes  thie  appeal. 

The  parties  were  married  in  June,  19o4,  ana 
in  1914  were  living  aeparate  and  apart.  Appellee  was  liv- 
ing with  two  of  her  children  in  an  apartment  on  the  top 
floor  of  66G  cast  Forty-third  street,  Chicago,  r»nd  at 
this  place,  appellnnt  chCvrged.  appellee  committed  acta  of 
adultery.   The  adulteries  r.re  alleged  to  havt  been  com- 
mitted with  an  unknown  rr^n,  and  the  testimony  of  detec- 
tires  is  relied  upon  to  establish  the  charge,   if  the  tes- 
timony of  these  detectives  la  true,  appellee  is  guilty.  On 
the  other  hand,  appellee  denied  on  the  witness  stand  the 
adultery  charges  coteEorically,  She  also  produced  witnesses 
of  repute,  who  were  her  neigiibors  and  would  have  been  likely 
to  h»ve  seen  occurrences  about  which  the  detectives  testified 
if  there  had  been  such  occurrences,  who  negatived  the  probab- 
4   ility  of  nny  adulterous  acts  on  her  part  having  taken  place. 

It  is  a  suspicious  circuuistanoe  that  these  detectives,  who    -n 
claimed  they  saw  appellee's  alleged  paramour  on  several  oe- 


^•^ 


^^SSH   «  •SC'S 


(  SY 


lo   a^9^  i^f^^S-i^rr^o  «3iXsig^.    .fc^^^-t^da    SnniB^n^    ,^Qulq  nld^ 
-«iOS  ffi©®^  cr^ccui  04   i>i?r^fc-,li,ss  .S13  a».fc'5»;i-ia£>^  ^at     ,x'SBSliJkQ 

BUS  tm^^i^  Bmn<ilw.t^dS  no  h^^tmb  "jelisqcc.r:   .&n«4  tsd^o  55rf? 
t-Ccs>ilX  «^^«  ^^v^4  bXu^j^  fc.m  cTa*lSji8«  us/i  a's*^^!.   orfw    ,^!f»^»^  ^o 

,»s>«lq  «s?^;j'  miVB^  ^'un  tm.  «c  ^,f»a  0mtt^i£itb&  ^n^  "io  it^ixi 


OP9tlon8,   TPO.TO   .iwi5''yl.?   1.0   Itle.'tify   %ht  '3j>n  o.v.'  trace  hlca  in  any 

Aduitery  .l»  !)9T3.''  pr eauii^i'd.      It  i.^uist   oe  pr^yen, 
.and  Tihile   it    It;   -a  criia?  of   ^-.jsrecy.    It  ^aiay  be  (jatj'.uliijhcd  by 
tfita  yrovsn  fj-ar.    vJiiGh    tUe   inf*rc.:'-ce  of  e'Jultery  «a,,7  fellow, 
Ther-a  r>.r.2  no  pr'jriuiijp-ticr;®   of  Iv-tt  fi».Yo:ri,!i^  guilt,     lc.   tiit*  con- 
trary,   thri  iixe.rLL'-'j'tii'n  of    irmoccnct:^  rm-jt  bt  indulged  until 
•Tidence  of  e  cenYincing  netture   sufficasnt  to  overcast?  '.:ue)i 
yrijswjnpticn   ia   i't?..'..rid  in    the  rsoord. 

■,;i3iie  atluitery  :zi^:y  be   e'^liSibliaLed  uy  circviniBtain- 
tial   t-ri«ience,    suoi'i  proofs  civ.at   c:-:aTrinc«  tJie  ^fiir^l  si'fi.raa- 
tiTS.ly  t,i\s.t  r.ctuaj.   s.dyitcry  ^rea  co;X'rsitted,   es.  nuthiiiii  ■•siiort 
01'  ^iis  carii^O.  act  caxj  l;:iy  s   > '^-AiidvitiiTi  fcr.a  divorce,     .bishop 
un  ^arria&-3i  ana  .oivsrcc,   vu:;.,   2,  p,  6ii, 

in  aoi'.B   i^iam  .'.^rs  oc-.pj'.oi.©  ^v  a  Uuai  «;!iist.raotion  « 
one  ,<r   iarisjOtti'tce  s.aa   -ut  otafei-  oT  iju.i.it  «   tJai'-c.  or   innocsnce 
vill   be  indalaed,      kxid  ao   in  t.:.:iio  osi^iie.      it   ^sezae  t-u&w  .';.  man 
aaaea  E^^i&ex,   ai*   siajjloyee  or    Uit;  Ci<*;is.a6ii*cr.ltli  j;dison  cc-fiipany, 
viiC-  iii'e^  ia  tii.e  fe-ps-x-tjujint  beloiP  Hppvdics'o  upartisieii*^,   wa«  in 
tiuiu  hauit  of  going  in  axia  out  of   i>^c  apartme/il  buiiaing  at  all 
tiours  of  the  riigiit.     Xvai;:>er  toetifieu  tnat  lis  uici  not  see  any 
oiau  visiting  the  apartmtsnt  of  app&xieu  at  uiglit.      If  such  a 
nan  aa  testified  about  by  the  detectiveB  had  oeoa  za  the 
habit  oi'  vi&itiag  at  a.ppelld€'a  apartiucnt,   it   ue&siJiis  ouite 
probable  that  Uaiuer  at  auue  tima  when  he  was  £Cing  irx  or  our 
of  the  Uiiairtaient  building  would  h&vo  seen  hiiii.        :»'urtii@x*more. 
Kaiser  ^aay  be  the  man  Tiihotti  these  deteotxvea  a&'a  iu  the  night- 
tijae  cowing  from  and  going   to  hie  vFork  frora  his  apartment • 

It   ia   the  law  that  the  testimony  of  detectives 
is   to  be  closely  acanned  and  regarded  with  suspicion,   and 
where  such  testimony  ia  contradicted  by  credible  evidence. 


,w&iIo^  v:,3,-i  'ci^^s lye's.  ^£>  sono'j,:"!;?:!  s?;:.;d    tfeixlv'-  .'do^I:  ;isvoisJ  aioi* 
qadnit     ^iss-xcvxa  ^Sj^c'j  4«,©ivi3iraA;'e'i.  s  \-sI  .'xfcf  4'0*  Xyui^^su  ^ds  'kit 

igni®  ©-su  -i-iSff  .b.tfo  sil  .^'.s.riit  as>l'ii,i«#.j-j   xsal.ss:!     ,*ii-^li-.  ©,iii   "ia  a-twoii 

'jcxf©  'Xij  iiii,  aV's^o,*  »&*   f't;!  a^Atv!  aasicT  ^j*?;;*  ;J46  ^GSii,JB^.i  ^AiJif  alajftefoiij 

,9''s;o«j'i«*ri,j-'5:i;'4        ,ai,.5i  a?/.%g  in^iUi  .foli/:t>w  g££iiji>i.J;Afrf  .;^m*iS5^'S.«>cs^  „»d;i  ,'to 


the  chancellor  has  the  right  to  disregard  it.  Blake  v.  i3lakg« 
70  111.  618,   The  learned  ...hancellor  aaw  the  v/itneasea  for 
the  parties,  observed  their  manner  of  testifying,  their  ap» 
pearance  upon  the  witness  stand,  «nci  their  candor  or  lack  of 
it,  if  3uch  vere  apparent,  s.nd  was  therefrom  much  better  able 
to  judge  of  the  ureight  to  be  accorded  to  the  testii&ony  of  the 
several  witneases  than  are  we,  who  have  nothing  but  the  An* 
responsive  record  before  ua. 

After  carefully  weighing  the  evidence  in  the 
record  we  are  inclined  to  concur  in  the  conclusion  at  which 
the  chancellor  arrived,  and  the  decree  of  the  iDuperior  Court 
is  therefore  affirmed. 


•ri'iJii'  •ai.rii   J^f'i  ?jKlit3l'0ii  s>vi'A"i  cttv-/  ,,sw  a'£«  Jtsi^J  a©®sjen^te  Im-i'^v^^i 
J"j;,'U-o';s  inii^QjJ^  .'Si'iw    lo   iija'XS'Sfo  »i£^  b<:m   ^IsviiEitk  1 0X.£ 9 OJfj«MO' fifes' 

■"■^     ■  .saif^i^fA  .  ^     ■    •  .         '■■■  ■  ■         ■  >• -v   VV-. 
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JSLIAS  B.   WOOL?,    SIDWKY  I        ) 

KAHHVV^ilLwR  and  iikllL  i^OHITZ,  ^         ) 

co-partners  doing  buoineeo  i         ) 

as   ii.    ii.    WCOLF  £c    COJiPAr^Y,  ) 

AppelleoB,  ;  )        aPPI'^AL  FHOil  CIRCUIT  COURT 


T8, 


ow  cook:  gckty. 


ALimE-n  HAiailSROKR,  /  ) 

^  Appellanii?.  } 

\  / 


MIU    JU^TICfi  HOLDOK  lOiflLIVPJ^iSD   THE   OPIlJIOK    OF   7KE   C^UF.T. 

This   it:  an  action   of  aa8U0.pBit  brought  to  re- 
cover on  a  quan turn  meruit   coranisaionB   oiaimed  by  plaintiffs 
for  the  3ale  by   Uiatu  of  a  printing  plant  of  defendant.     No 
question   arises  on   the  pleadings •     plaintiffs  were  employed 
by  defendant   to  sell  his  printing  plant  xn  Chicago.     Through 
ens  Friedman,    u  "oroicer  in  pluintiff:^'    employ,    the  plant  was 
sold  to   one   ./aahington  Flexnor  for  |30,000.     That   there  were 
nogoti&tione  "Datween  Friedman  and  defendant  regarding  the 
auUcing  of  a  sale   ia  not  diaputed.      That  yriodman   introduced 
defendant  to  Flexner,    who  ultimately  boucht   the  plant  for 
150,000,    is   admitted.     Defendant   contends,   however,    thiat  "be- 
cause  the   initiatory  negotiations  irere  suspended  and  not  until 
several  months   thereafter  was  the   aale  finally   consummated,    and 
then   through  defendant's   own  efforts  and  negotiations,    the 
plaintiffs  are  not  entitled  to  any   compensation. 

We   think  the   trial  Judge,    to  whom  the   cause  was 
submitted  for  trial   without  a  Jury,   might  well  find   from  the 
evidence   tnat  defendant   employed  plaintiffs   to  make  the   sale 
and  that    the   oale  was  m».de,   upon   terras  satisfactory  to   the 
parties,    to   the  purchaser  furnished  by  plaintiffs   through 
their  broker,   FriedBian.      /e   tiiink  tne  law  governing-  this   case 
is  accurately  stated  by  the  late  Judge  .v.oran   in  Davis  v- 
Gassette,    5r   ill.  App.   41,    thuu:  /   ^  -^ 


ISSi   ..  9'9« 


I    ■  V  ■       ^\''iii^.«iMo»  ■  J./  '€^m  ^  -  a  -  *  at  as 


itnxsoo  ftmiiit!  Mor^r  aa^-'C^ 


♦  THiJoo  MH?  "tjo  sK^tMi'JiO  uws  iirsmiJMfi  MoajoH  ^Diiraut.  .«H 


j^>:Mcid1'     vOssoJCilD  ax  j-TrnXq  T.iiAj'nx'iq  alii  llet^  oj   itcwsboa'tefo  \;«^ 

«j'X3:'7  s^'fis{>rU   cfiWfr     .■>'JO,r)v;|  ".vox  -i&aK^i%  «o.jn,jji-xifj!iiV:  «•«?>  o^'   bXrt® 

-©d"  .tjPvfy    ^i;;3Ts«f<j.£i   ,{sr<;-<t)cfnoD   J-msba^lsff     ,tf)Sii!Hbij  ai    ,00-0,0£| 
ibfJ^  .'ao?.!  &ni.'!  XX©*  ij:i|i^©   «V.'-^'*-'t  ^  itiMaS-.tw   luiti   raJ.  &«»st5'l®<ltf8 


"In  order  ts  he  tintitled  to  comraisaions  it  is 
in-iiapenj-able  rJuit  the  'broker  ahould  ahow  Umt  he  haa  pro- 
duced a  purcViaser  ready  and  willing  to  take  the  property  on 
the  terJSB  specified  or  vhuX,  hia  efforts  wore  the  produring 
cause  of  the  sale  which  the  principal  has  nijuie  to  the  pur- 
chaser with  wlions  ha  has  been  'brought   into   coBmuni cation ." 

plaintiffs  produced  Plexner,    the  purchaser,    to 
defendant,    mid  \«iilc  in   tlie  preliminary  negotiation  Flexnor 
was  uneble  to    come   to   terms  with  dofendeuit  and  'Hd   otste   that 
he   could  not  buy  the  plant  for  himBelf  but  expected   to   sell    it 
to  a  third  party,   nevert>iele6a   the   fi<ct  reinatna    that  ht   did 
purchase   the  plant  frori  dcfonf^ant  upon   torjos  agreed  upon  b«- 
tween    theni,     Pl.-iintiffs  wore  thorefore   the  efficient  procur- 
ing oauae   of  thf>  sale. 

3:)efendB.'U  proffrjred  oertain  propoaitions   of  law, 
which   the   court  marked  "Hel'l";   no t»7ith standing   theae  proposi- 
tions stated   tho  law,    yet  as    thoy  were  not  applicable   to   the 
facts   eatablir.hed  bjr  the   evidence,    the   coui't  did  not  err   in 
refusing   to  h(3cd  thern. 

Plaintiffs  produced  a  witness  who  swore   that  tho 
usual,    cuotojoary  tUid  reaoonable  coromioaiono  would  be  five 
per   cent  upon  the  jvusount   of    Uie  aale;    and  defendant,    to   off- 
set  t.'iia,    tendered  a  witneus  who   testified   that   two  and  a 
hair  per   cent  vas   tho  usual  ^ind   cuatomiiry  cormniaaion  payable 
for  such  a  sale.      This  waa  all   the  proof   on  that  subject. 

'vhe  learned  trial  Judge,    for   some  reason  not 
disclosed  by   tlae  record   or   inferrable  from  it,    arbitrarily 
fixed   the   araount  to  be  recovered  at  a  anm  less   than   the 
Hiininaim  amount  testified   to  by  the  witnesses,     "hie   was 
error.      The   court   could  not  aet  up   its  undisclosed  Jud;7ment 
as  a  'basis  u,.on    /.'hich   to  assoas  damages.     One  or  the  other 
of   the   rates  fixed  by  these    vwo  -fitnesses    the  loamed   trial 
Judge  mifcin;  have  adopted  as   such  measure  of   de:ma&e8,    or  he 


$X   ii^^  o,f  b^Jo^vxo  ^iisd  'ij9QmiA  -act  -tnjsXq  ssit  i^ii-d  ?<oft  bXsfOO   ajd 

•"Ifioqt'iq  nuBiV   ^nlhi\.i^SHiUiff!iou   j *=;.•. Coir  fcy;I't!^iB,,;»'x«0!5   sii^  rfi>lil^-,, 
»il>    n:^    sXdiiOxX-s:q.i  :^f>cf  ^j'-ys'   v;?>^LJ-   «i,g  tt'Si'i    ^wh.l.   3ri.J   l>e^rs^a   arxjoj;^ 

*tOBl€uB  Sjiilt  ,fi!:?!   Itooiq  orfi    IXn.  's.m  fli/iT     ..  sJ^jisk  i-^  iiow©.  lot. 


might  hay©  aBseased  plaintiffs'    daujafres  at  a  &um  between   thane 
two   rateB,    but  ho  had  no  i-igJit   to  make  suoh  HOftesoment  above 
the  maximum  or  below  the  minimum  rate  supported  by  the   tes- 
timony xuund  in   the  record.     Dasuiges  Mist  be  assessed  from 
ths  evidence  found   in   the  record.     !;one  can  be  asseaeed 
deaora  nuoh  record,     i'laintiffs  have  assigned  crose-errora 
on   tnia  question,   but  in   the   condition   of    the  record  euoh 
croao-error*   cannot  be  heard,     lio  objection   or  exception 
was  made  or  preuurvod  upon   the   trial  by   cxaintiffa   to   thl« 
action   of    the  court.     KoverthiiiettB  we  ure  not  prevented  from 
entering   uuch  Juu^iuont  here  au   ahouid  have   boon   entered  -by 
the   trial  Jud^je. 

rhe  judgment  ef    the  Circuit,  oourt  is  reversed 
arid  a  Juugynent  will  be   antftred  in   thiu   court   in   favor   of 
piuin tiffs   and  against  defendaiit  for   the   buki  of   #750,   with 
coeta  here  and  below  to  be  taxed  iigamst   defendant. 

RKVi^lSKD  AW)  JtlDGJS^NT  W'^B 
FOR   ^750. 


xi#i:9  .vOev^  'So  wi/R  »rCl   •aco'S  J'^wiiJ>rtv>1:3£i  .tQ«is;g«\b«J8   Slliiffliiii;*! 
.;<n»foa»l®i7  J;sffi:*^^xi  ijii>x»«*   «»cf  oi   vrslsptf  i>fis  »'s:9ii  Hi*©© 
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\  )       lAitE/a.   FFOii   SlTi'lCHIOli  COUHT 

VB.  \  ) 

Of  COOK   COUNTY. 
SARAit  4«AB1S   tlUl«t.,  ) 


Vsif,    JUaTlCB  HOLBOii  DEXiri<3RK»  THIj;  O^IImIOM  01*  7H£   COWKT, 


This  i;:'   an  undefendecl  Rppe»X ,      Aprelle»  fn«d 
hlK  bill    in   equity  to   *ir>nixl.  hio  majrri.a^;r«  ^fitii  th«»  spnel.laiat 
on  the  ground  th.pt   she  had  been  'iivorc^d  from  her  former 
huBbp.nd  by  a  decree  of  the  'ircuit  ^.'ourt,  whici>  decree 
Inhibited  hor  intermorrlape  T?ith  a  third  party  until   tn« 
lap'RO  of  two  years  from   tVie   entry  of   the  decree.      The  bill 
•vera  that  the  decree  of  dlYorcc  freeing?  appellant  from  her 
prior  marital  alliance  v/ea   entered  July  7,   1906,   and   that  on 
July  11,   19i  6,    thereafter  she  was  married  to  the  appellee  at 
the  city   of  liaiamond  in  the  i/tate  of   Indiana,   and  that  that 
aarriage  was  void,   and  praying  for  its  antiuliaent.      Appellant 
auawered  the  bill,   admitting  all  th&  saaterial  faotii  except   the 
charge  of  having  been  divorced  aa  alleged.     On  a  trial  before 
the  Chancellor  the   relief  prayed  oms  granted  »nd  the  triarriage 
annulled  accordingly  and  a  decree   to   that   elfeot   fnttred;    de- 
fendant in  ti^at  suit  ia   the  appellant  n.^v%. 

Appellant  now  contends  thai,   the  decree  ie  errone- 
ous because  there  ia  no  finding  in  it;   S.aHt,  the  decree  in  the 
divorce  case  was  entered  of  record  in   the  Circuit  court.     The 
record  before  us  is  certified  as  a  complete  transcript  of   the 
proceedings  before  the  Chancellor.      All   that  appears  in  this 
transcript  is  the  ctiancery  record.     There  is  no   certificate      (p  f -^ 


,9»5ii>4j:^; 
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-  »»--xt!>^ji%;   riy^iM;  ,#'j-s^sjt»'  *'ii.fe>it|y'  eH.t  *io-  -i^»s«sfe  «  •^it?  ka^'S'^mi 
^dsi    l£.^r(i/  f.tt'seq'  .?>^ljst  ja-  iiS^i'^-  ifi^mXttm&'S'^fstJt  tis^rf.  Jba.*.Ci3Jul£tl. 

®<;I1'      ^j-^fii-j^i)  *fi:»i.vilc)  ssAt  mj;  !b%ot$»'t  tfj.  ^ft-mi'as   safe'  «»«£>  «»o'toiirli> 


of   e-7idence  foxuid  in  the  record,    nltUough  tne  decree  after 
reciting  all   the  jurladiction?^!   t'ictn  finds  that  th«  onurt 
he.ird  all   the  evi^f^nce  adduced  in  opftn  court,    the  ftrc:u'««nti 
of  counoel,    etc.        In   the  nbeenoe  of  a  certificate  of  eTi- 
dence  it   will    oe  j.'reauraed  that   the  Covirt  hoard  evidence   suf- 
ficient  to   auatnin   the  findingB  of   the  decree  Rn«i  to  w    i^ant 
the  granting  of  the  relief  decreed. 

Among  the  finciinf^e  of   the  decree  or«*  the-'se: 
tiist  the  defent.l3.nt  as  V-aTPJn  «  ©rie  ?;ev8jc  v'^^  (livo^ce'i  by  one 
Frank  J,    /'OTsk.on   the  grounds  of  acJult^ry.by  *hf  C^rc')it 
Court  of  Gouk  County,    Illinois,    on   th*?  7th  'Jay   of  Julys 
1906,    ?,ind  thnt   !»,?.id  decree  provided,    ?aong  other   th.iriea, 
that   the  co3'.plain&r.t  do  net  -Tc.rry  eg:ain  wlthirj  on*-  y«»r,   and 
thRt   the  defcndr.r.t   dc  not  n^arry  ags-in  within   t^o   ye&re  froa 
thr.  entry  of   s?,id  decree,   uT'.leR»   tiiey  merry   each  other. 
Tiifire  io  nothini"  in  the  record  Istpeeching  the  verity  of 
these  facts,    conaequently  the  decree  in  thia  reg.j  rd  le  iin- 
pervicuc  tc  «,tt».ck  in  this  proceeding  or  collaterally. 

It  is  the  law  in  thia  oti'te  that  if  a  marriage 
in  which  one  of  the  parties  is  forbidden   to  mfarry  within  «i 
j^ivcn  tixae  is  celebrated  within  that  ii0ie,    &uoh  uiai'ri&ge  is 
void  and  aay  be  cjanullcd,    as  in   the  cnae  ftt  bar. 

The  decree  of  the  Superior  i:?urt  being  ripht 
Is  ttffiraod, 

APFIKiiKD, 
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HlrNBY  S,    WEYDKRT, 

Appellee* 

vs. 

CIT\  OF  CHICAGO  et  «i., 
Appellanto. 

and 
WlCHAl-:-.   MOOH, 


5      AI^tFAI.#ROM   GIKCUIT   COWI 
) 


Appellee* 


) 


) 


OF  COCK  COUl^TY, 


)  I 

)      Ai^l|^-;AL  FROJS   CIRCUIT   COURT 


va. 


CITY  OW   CHICAGO  et  al,. 
Appellants. 


/ 


Oy  COOK  COUNTY, 


\ 

im.  JUaTICK  HOLDOM  MLIVKia^'  TiiE  OI^IKIOB  OP  THE  COUHT. 

the  two  above  entitled  causes  were  consolidated 
for  hearing  upon  one  tset  of  briefs  on  motion  of  the  appellant, 
neither  of  the  appellees  appears  or  defends  in  thia  court. 
The  caaee  are  similar  upon  the  facts  with  the  exception  of 
dates  of  occurrences  alleged,  which  dates  in  no  way  affect 
the  rigiita  of  the  parties  or  the  rulings  of  this  or  of  ths 

trial  court. 

The  appellee  in  each  case  wao  connected  with  the 
i?ire  ]>epartu;ent  of  the  City  of  Chicago,  each  entered  the  de- 
partruent  in  a  subordinate  position,  and  each  rooe  to  the  rank 
of  captain;  each  was  disabled  and  retired  upon  a  pension;  each 
recovered  froai  hi  a  disability  and  was  restored  to  his  captaincy 
In  the  departirient  and  subsequently  discharged  by  the  Fire  arshal. 

The  petitions  for  aandamus  in  each  case  pray  that 
the  petitioner  may  be  awarded  writs  of  mandamus  restoring  him 
to  his  office  of  captain,  and  ordering  that  each  be  paid  the 
salary  of  a  captain,  which  they  would  have  earned  but  for  their 
unlawful  re..oval  frocA  their  positions.  iJeither  petitioner 
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pleada  anjr  ordinance  creating  the  office  of  captain  in  the 
yire  i/epartcient  of  the  city  of  (Chicago.   The  reapondenta 
Interposed  a  general  demurrer  to  each  petition,  which  was 
overruled,  and  petitioners  electing  to  atand  by  their  dc- 
fflurrera,  the  ^rito  of  .tiandamus  prayed  were  awarded  end 
respondents  pruaecute  this  appeal* 

A  petition  for  xoandanius  praying  for  dual  re- 
lief such  R8  in  the  cases  at  bar,  is  obnoxious  to  e   general 
demurrer.   Restoration  to  office  and  an  award  of  salary  for 
that  office  cannot  be  combined  in  a  petition  for  mandamus. 
Gersoh  v,  city,  192  ill,  App,  190;  Cit^v  v.  Gray,  kiic  111. 

The  fact  thst  petitioners  were  pensioners  during 
the  time  they  suffered  the  disability  contracted  in  the  ser- 
vice of  the  Department,  gave  them  no  additional  claim  either 
for  their  reinstateiBent  in  office  or  to  be  reinstated  upon 
the  pension  roll  after  their  discnarge, 

:Bddy  et  al.  v,  ;., organ  et  al,  iil6  111,  437; 

hugheg  V.  t'raeger  et  al . ,  264  ibid,  612. 
AS  the  petitioners  were  not  civil  service  ap- 
pointees they   could  be  discharged  at  any  time  without  the 
preferuient  of  charges  or  a  trial  before  the  civil  iiervice 
Hoard. 

Molieill  V.  City  of  Chicp.go.  iil2  111,  461; 

Kenneally  v.  City  of  Chicago,  22i;  ibid, 485; 

teuple  ex  rel.  Geraoh  v.  City  of  Chica^o__, 

242  ibid,  561. 
It  has  been  so  often  decided  and  so  uniformly 
settled  that  a  petition  for  mandamus  which  fails  to  plead  an 
ordinance  creating  the  office  sought  by  the  petitioner  is  ob- 
noxious to  a  deiaurrer,  and  that  unless  it  ie  first  established 
that  the  office  sought  exists  exther  by  statute  or  ordinance. 
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the  party  seeking  the  office  has  no  etanding  in  a  court  of  lav, 
that   the  question  must  be  considered  as  a  cloaed  one*    not  open 
for  fui'tber   discussion  or  adjudication  in   this  Juriadlotion. 

/uaong    ihe  unreported  cases  in   this  court   so 
holding  are  i  epple  ex  rel,   niokland  v,   Cit^  of  chioas^Ot   l<o, 
20699;    Rudnick,    fltdror,    v,   city  of  Chicago   et  al.,    I^o,   20897; 
Vauj^n  V,   Gi t^   of  Chicago,   ]io.   2iC69;    Ji  eople  ex  rel«   hamraer- 
echl e^  V,   Cit^  of  Chioa^o    et  ai. ,   Jio,   iJl795;    r eople  ex  rel. 
Murphy  ▼,    Cit;ir    of  Chicag^o,    !  o,   21991;    and  atriong  reported 
oases  30  holding  are  atott  v.   Ci t^  of  Chicago,   2o5  111,  28X; 
MoKeill   V,   Cit^ir  of  Chioafeo.   21<;   ibid,    481;    uoon  v,  J^ayor , 
214   ibid,    4l;    hull is  v.   City  of  Chicago,   235   ibid,   472; 
yreston  v,    city  of  Chicago^,   246  ibid,   26.      In   these  cases 
all   the  questions  arising  in  tne   tv?o  cases  nov  before  us  are 
discussed  and  decided  contrary   to   the  contentions  of  the 
appellees  a&re, 

For   thta  reasons  above  indicated   the  judgment   of 
the  Circuit  court  of  Cook  County  in  each  case  is  reversed  and 
the   causes  rsii^nded  to   t^^at  Court  with  directionts    to   sustain 
the   deoiUrrers  and  dismiss   the  petitions, 
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GUSTAViS  MU«LL.:.Vi, 


.Defendant  in   r.rrori 


▼8  . 


A.  L.   WAHOiNfY,  / 

Plaintiff   in   dir'ror. 


i'SlROH   TO 

MUNICIPAL  COURT 

m  CHiCAOO. 


MH.  P:{KSID1KG  JUoTICE  BAliNKS  DiSLIVi'raSD  TUB  OPINION   OP   THS  COURT, 


Mueller,    defendfint  in  error,    sued  Alfred  L. 
.Vargny,   plaintiff   in   error,    to  recover  a  balance  of  money 
loaned.      The  sole   question  raised  here   is  whether   the 
facts   show  a  loan  by  plaintiff  or  a  partnership   transaction. 
The  evidence  is   conflicting   in  some  respects,   but  we   think 
on  the  whole  it   tends   to  show  that  the   court  properly 
construed   the   transaction  as   a  loan  and   correctly  found 
^375  to  be   the  amount  due  aond  unpaid    thereon. 

i^^  — Al#pe4  and  his  brotherk  Paul ^  were   engaged  in 
negotiating  sales   of  automobiles.      The  transaction  in 
qt8!3tion   amounted  to  a  sale   of  an  automobile  to  /ilfred 
from  the  iitudebaker  Company,    at  #1540.88,    (after  deducting 
his   ao- called   commission  from  the  list  price  of  $1800,) 
ajd  a  rasale  by  him  to   a  customer  for  $400  cash,    $970  in 
n)te8   secured  by  a  raortRage   on   the   car,    Jind    -an   old   car 
taken  in  exchange  at  a  valuation  of  $600,00.      jjividently 
the  wtudebaker  Company  required  a  cash  payment,    and  neither 
klfred  nor   the   customer  being  able  to  fumiah  it,    $1270  was 
obtained  by  Alfred  from  Mueller,   which  with  the  $400 
sdvanoed  by   the  cuntoi  er   enabled  hira   to   pay   the  Studebaker 


Company  in   cash. 
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lt appaars   that   in  previous    trfmsr.ctionB   of  a 
similiiT   character,   Paul  h.id  obtained  money  from  Mueller 
and   in   each   instfinco  /lare  him  in   exchange   the  raortg8.ge 
notes  of   the  customcjr  for   the  oume  amount  and   aloo   a 
share  of   the  profits   in   thf;   tranaaction.      In   the   inatfuit 
case  Mueller  advjjnced   the  money  at  Paul's   request,    but 
there  ia   a  dispute   as   to  rthother   the  latter  or    Ylfred.  njada 
the   contract  with  wueller,      as  Paul   and   Alfred   differ 
on   that   Riibjeot  ^e   think  the   oniirt   wai?  justified   In 
accepting  Iftieller'o  rprslon,   ramely,    thst.  he  was   to  get 
back  note-^   and   a  fnnrt,v;ge   to   the  fiincvint  of   the  .loen,    $1270, 
pnd    -hi?.?)  of    th<>  profits,    i^xid   thdt  }•■♦?   ]<new  nothing  about  e 
CHT  being  taken   In   .>,xchanf^.e  u    til   ?^.fter   t>.«   transaction 
w-s   clnstd.      J'e  v/n-''  glv^n  n'>t»5r-;    to  the  jxib  '  irit   of    i-B?*")  and 
■J?5   in  cH'Fh,    Ifs^aving  ^lue    ^r^vri  on    the  lojoi,   wiich  hs  Ive 
underat  lod   w  ■»,    f-.s   in    tha  p,fevioi!.«   arrangements  with  Paul, 
to  he  paid    in  m'^rtg«^;',e  jxotMB.      V.e  nays   th.it  .  Ifred   explained 
the  failure   to  give   the  balance   In  r.otoa  l-y  saying,    in 
effect,    that   cash  could  be   realized  tnore    aiickly  from  aale 
of   the  second   hand   car,    and   it  appears    that   /vlfred  and 
Paul  undertook   tn   oeli    it,    but  havo  not   done   so. 

Plaintiff   in   error   contenuu   thr.t,    it  ■whh  a 
partnership    transaction   whereby  Mueller  agrn^jd   to   furnish 
money  to   consumnievte  a  biiainess  deal  and  snare  in   the 
profits. 

y^e  think  the  court  wae  ju.jtified  from  tlie 
evidence  in  oonoluding  that  the  specific  agreem^^nt  ^as  that 
Mueller  was  to  get  back  the  amount  of  his  loan  in  the  shape 
of  mortgage  notes  or  casli,  on  the  conoujnmation  of  the  deal, 
and  I.  sliare  in  the  profite  to  the  amo  nt  of  #125.  Hence  the 
JudgMient  will  be  affirmed. 
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